Tema 1: «Conmosiornsi npaBa Kak Hayka, ee IpeaMeT U MeCTO B CHCTeMe IOPHANYECKHX HAYK»

Bonpoc 1 Coyuonocus npasa kax odujeropuouieckas Hayka

B oredecTBeHHON 0pUCHIPYAEHIMH TOJIPOOHO paCCMaTPUBAIOTCS TAKKE TUIIBI IPAaBOTIOHUMAHUS
KaK €CTECTBEHHO-IIPaBOBOM, JIETUCTCKUH (ITI03UTUBUCTCKUN ), TNOEPTAPHO-IOPUIUYECKUH,
uHTErpaTuBHBINA. COLMOIIOrH XKe [IPpaBa, HECMOTPS HA CBOIO JUIMTEJIbHYIO HCTOPHIO U elwe Ooiee
JUTUTENIbHYIO MPEIBICTOPHUIO, TOJIBKO B 1962 roy Ha V MEXTyHaApOJHOM COLIMOJIOTUYECKOM
KOHIpecce obpelia cTaTyc caMOCTOATENIbHONW oTpaciau HayyHoro 3HaHusl. [IpeamecTrBeHHuKaMu
couuonoruu npasa B EBpone Ha3biBatoT Apucrorens, LII. Monrteckbe u K. CaBunbM, KOTOpBIE
0o0paTuI¥ BHUMAaHKE Ha COLMAIbHO-KYJIBTYpHBIE M TyXOBHBIE (DaKTOpHI IIPaBa, T.€. BIIEPBbIE
3asBHJIM O COLIMAJIbHON 00YCIIOBIIEHHOCTH TMpaBa. B koHIe 19 Beka UTaNbsIHCKUNA yYCHBIH
AHIEIOTTH NPEUIOKHUIT HA3BaHUE COLIMOJIOTUYECKOMY IOAXO0LY K ITpaBy — COLIMOJIOTHs ITpaBa.
CeroniHs conMonorys rnpasa Kak yueOHas JUCLUIIIMHA U3y4YaeTcs Ha BCEX FOPUINIECKUX
dakynbTerax By3oB Hamieil pecriyOnuku. Bmecte ¢ TeM Bonpoc 0 AUCHUINIMHAPHOM CTaTyce
COLIMOJIOTHH IIPaBa B HAYYHOM COOOILECTBE OCTACTCS JUCKYCCHOHHBIM. Tak B 3ama Hoi
COLIMOJIOTHMH IIpaBa €IIE J0 €€ HHCTUTYaIN3aluu KaK CaMOCTOSTENbHON HAyKH ITPOCIIEKUBAOTCS
TPU NOAX0/1a K JaHHOU npobisieme. OJIHU CUUTAIOT €€ BCIIOMOTaTeIbHON IOPUANYECKOM
mucuuruinboi (K. Jinesennun, A. Hycbaym), ipyrue, B TOM 4HCiIe U OJUH U3 KJIACCUKOB
couuooruu mpasa J. J{IopKreiiM, cOCTaBHOM yacThio 00miei Teopuun npasa. M. Bebep, I'. I'ypBuu,
E. Opnux, Takke NO3ULUOHUPYEMBIE B JINTEPATYPE KAK KIACCUKH COLMOJIOTUY TIPaBa,
paccMaTpuBalOT €€ Kak 0Tpacib COLMOJOTUU WX KaK OTAEIbHYIO COLMOJIOTUYECKYIO TUCHUIUINHY.
AMepHKaHCKasl COLIMOJIONHS MPaBa BOJIOLMOHUPOBAIA OT €€ IOPUAUYECKOTO CTaTyca K
counonoruueckomy. Kak nonaraer Mexpto B COBpEMEHHOM aMEPUKAaHCKOM COLMOJIOTUH TIPaBa
BOIPOC O JUCLUIUIMHAPHON MPUHAMIEKHOCTH €€ K COLIMOJIOTUH SIBIIsI€TCS OOLIETIpUHATHIM. Takast
TOYKA 3PEHUSI CETOJIHS XapaKTepHa ISl BCE COBPEMEHHOM 3aI1aIHOM COLUOIOTHHI

Hapsiny ¢ Ha3BaHHMEM COLMOJIOTHs IIPpaBa 3ama/iHble UCCIIeI0BaTeIH YIIOTPEOIAIOT ApYyroe, Kak
OHM I10JIaratoT paBHO3HAYHOE — Iopuandeckast coruosnorus. [log Takum Ha3BaHUEM OHA
npenojaercs B [lapmwkckom yausepcutere ¢ 1956 roaa. JK. KapOonbe, 0JJMH U3 HHUIIMATOPOB
BBIJIEJICHUS COLIMOJIOTHH TpaBa B 0COO0YI0 OTPACib COLUOJIOTMYECKOT0 3HAHUS, TOSICHSET, YTO:
HOHATHUIO IOPUMYECKas COLIMOJIOTUS HEpeAKOo NPUAal0T 6osee MUPOKOe 3HAYCHHUE, YeM TTOHSITHIO
COLIMOJIOTHS MpaBa. Tak MonararoT, 4TO MOCIEIHSS OTPAHUYUBAETCS TOIBKO COOCTBEHHO MPAaBOM —
HOPMaMH ¥ MHCTUTYTaMH, B TO BPEMS KaK IOpUINYECKast COLIMOJIOTHS OXBAaThIBAET BCE SIBJICHMS,
OoJsiee UM MEHEe CBA3aHHbBIE C IPABOM, BCE, B OTHOIIEHUU YETO MPAaBO MOXKET ObITh MPUUMNHOM,
CJICZICTBUEM WJIU TTOBOJIOM, BKJIIOYasi HacCUJIHE, 0€3/1eTebHOCTh, OTKJIOHSIOIEEeCs TOBEICHHE.
KapOoHbe noguepkuBaet, 4To B HAy4YHOM IUIaHEe HE00X0IuM OoJiee MMPOKUI OAX0 K MIPEAMETY
MCCJIEIOBAHMSI, TAaK KaK HET MOCIEACTBUI MpaBa, 1aXe CaMbIX OTAAJICHHBIX U TOPOI
nehopMUpyIOIMUX ero, ooparieHue K KOTOPbIM He CITOCOOCTBOBAJIO ObI €ro mo3Hanuio. [loatomy Ha
€ro B3IVIsIJ IPUEMJIEMBI 1BA PABHO3HAYHBIX Ha3BaHUS — U COLIMOJIOTHS MpaBa U IOpUInYEcKast
COLIMOJIOTHSI.

Urak, XK. KapOoHbe SBIISAACH FOPUCTOM IO 00pa30BaHHIO, U3BECTHBIM YUEHBIM-LIUBUIUCTOM,
BBICTYIIAET CTOPOHHUKOM COI[MOJIOTUYECKOTO CTaTyca IOPUANYECKON COIMOIOTUH, ApTYMEHTHPYS
CBOIO MO3UIIMIO YHCTO HAYYHBIMH COOOPAKEHUSIMHU.

Jpyroii u3BecTHbIN GpaHITy3CKHIA COIMOIIOT TpaBa, Beixoaen u3 Poccuu I'. ['ypBuy, Oyayun
IOPUCTOM 110 00pa30BaHUIO, pACCMATPUBAET €€ KaK HAYKY O IIeIOCTHOW COLUAIbHON
JENCTBUTENbHOCTH MTpaBa — HEOTHEMIJIEMYIO YacTh 0OIEH COLMOJIOTHH. 3a7jauy COLMOJIOTUHN TIpaBa
OH BUJMT B: 1) HiccieqoBaHuU (QYHKIIMOHAIBHOM B3aMMOCBSI3M MEX/1y BUJAMH, OTPACIISIMH U
CHUCTEMaMH IpaBa U COOTBETCTBYIOIIMMHU OTpacasiMU OOIIECTBEHHOM kU3HU. HeTpyaHo 3aMeTuTs,
4TO TaKoM ke ToukH 3peHus npuaepxusaercs v XK. KapOonse; 2) ananuze u3MeHeHUs pOJIM IpaBa
B 00LIIECTBE, MECTE U 3HAUEHUH IOPUINYECKOr0 cOO0IeCTBa; 3) U3yUYeHUHU TeHEHINHI U (akTOpoB
BO3HUKHOBEHUS U pa3BUTHs NpaB. OH OTMEYAET MIOA0TBOPHOCTh B3aUMOCBSI3U COLIMOJIOTHH U
IOPUCTIPYICHLIMU U TIOJYEPKUBAET, UTO «HECMOTPS Ha CUJIbHOE B3aMMHOE HEI0OBEpUE, IINAard 3TUX
JIBYX HayK, KOTOpbIE KaXkJ1asi BBIKOBaJIa CBOEH COOCTBEHHOM crieln(pUKOM, HAKOHEN, CKPECTUIIHChHY.



JlMcuuIuimHapHyto 001acTh COIMOIOTHH ITpaBa BeHrepckuii couunonor npasa K. Kymnbuap
BBIBOJIUT U3 IPOTUBOPEYMS MEXKAY IIO3UTUBHBIM IIPABOM U JKH3HBIO, KOTOPOE, KaK OH CIIPABEIINBO
OTMeYaeT, BrepBbie 3adukcupoBanu B EBpone — E. Dpnux, a B Amepuke — K. JInesemun, P. [layna
B KOHLENINM «KHBOrO npasa». B atoli cBsa3u K. Kynpgap nonaraer, 4ro conuosiorus nmpasa
KOHCTUTYHPOBAJIACh Ha 0a3€ COIMOIOTUYECKOT0 UCCIEIOBAHUS COLUAIBHONW 00YCIOBICHHOCTH U
COLIMAJILHOTO IEMCTBUS IIPABOBOM CHCTEMBI, OHa BOBHUKAET KAK PEaKLHs IPaBOBOM HAYKH Ha
JUHAMUYHO U3MEHSIOLIYIOCS COLMANIbHYIO IIPAKTUKY. B ciencTBue rocnoicTBa B TEOpUU IpaBa
HOpPMAaTHBH3Ma IIPaBO MPOCTO HE YCIEBAJIO 3a COLMaIbHON AMHAMUKOW. OH (pukcupyer
JIBOMCTBEHHBIN XapaKTep B COLUOJIOTUNU IIpaBa, KOTOPBIM BBITEKAET, 110 €r0 MHEHUIO, U3
OIHOBPEMEHHOH CBSI3U U3 COLIMOJIOIMH U IOPUCTIPYIECHINH. JleTEpMUHUPYIOT pa3BUTHE
COLIMOJIOTHH TpaBa ABa (pakTopa: BHEIIHUI — 3aKa3 00IIEeCTBa U BHYTPEHHUI — COOCTBEHHOE
pa3BUTHE HAYKH, OCOOEHHO, YTO KacaeTcsl Pa3BUTUS TEOPUU U METOJIOB.

[Tonbckuit yuenslit A. [loarypenkuii BbIAEISET MATh XapaKTEPHBIX YEPT COLMOJIOTUY TIpaBa:

1) conmonorus mpasa Mo3HAeT COUUATIBHYIO ICHCTBUTEIBHOCT B TOM 00BEME, TJIe OHA CBsI3aHa C
paBoOBBIM (pakTOpoM. BenepcTBue 3Toro connonorus npasa BbISICHSIET, KAKUMH CIIOCOOaMHU TIPaBO
M3MEHSET COLMAIIBHYIO JEHCTBUTEIBHOCTD, C OJHOM CTOPOHBL, @ C APYTOH, KaK COLIMAIBHYIO
JeHCTBUTENLHOCTH (POPMHUPYET MPaBo; 2) COLUOIOTHS ITpaBa UCCIEAYET MPABO B ICHCTBUH, €TO

3¢ ¢pextuBHOCTh. OHA ONpeeNseT Kak MpaBo U3MEHsET NOJIUTUYECKOE CO3HAaHUE JII0eH, chepy
XO35IICTBEHHBIX OTHOLLIEHUH, YCTAHABIMBAET KOCBEHHbIE BO3MOKHbIE OTPULIATEIbHBIE
HOCJECTBHSI, KOTOPbIE MOXKET CO3/aTh IPaBO; 3) COLIMOJIOTUS MpaBa UCCIEyeT
(GYHKIMOHUPOBAHUE MPaBa ik TOTO, YTOOBI aTh COOTBETCTBYIOIINE PEKOMEH/IAIINH 110
(OpPMHPOBAHUIO COLMAIBHON JEHCTBUTEIBHOCTH, T.€. COLMOJIOIHS [TPAaBa ABJSETCS TEOPETUUECKOM
OCHOBOH TIOJIMTUKY TIpaBa; 4) COIIMOJIOTHS IIPaBa CTPEMHUTHCS YTOOBI €€ BHIBOJIBI OBLIHA MPUTOTHBI
JUI COLMAJIBHONM MPAKTUKHU; 5) COLMOIIOTUS IIPpaBa, UcCaeays eHCTBUTENbHOCTh SMIIUPUYECKH, €€
PAacKpBIBAET U JAET ACTAJIbHYIO KapTUHY COL[MAIbHON peaibHOCTH.

C npeogonenuem B KoHLEe 60-X roJl0B MPOLLIOrO BEKA FOCHOACTBYIOLIEN B COBETCKOM
0OLIECTBOBEICHUU TOUKHU 3PEHUS HA HCTOPUYECKHUI MaTepraiu3M Kak caMOJ0CTaTOUYHYIO
COLIMOJIOTHYECKYIO TEOPHIO colroorus Beinuia u3 3a6seHus 1 B CCCP. Kak u Ha 3anane B
Coserckom Coro3e B COLIMOIOTMH YBUIEIN HHCTPYMEHT COLIMATILHOTO MPOEKTHUpOBaHus. B aToit
CBSI3M MOIIHBIN UMITYJIbC ITOJTy4HJIa IPUKIIagHas conuoorus. IIpu cocraBneHnu niaHoB
COLIMAJIbHO-3KOHOMMYECKOTO Pa3BUTHSI PETHOHOB, TOPOJIOB U MPEANPUATUHN IIHPOKO
MCII0JIb30BAIMCh KOMIIEKCHBIE COLIMOJIOTMYECKHE NCCIIEI0BaHus. B IITaTHBIX pacniucaHusaxX
HpEeNNPUITHH OSIBUIACH HOBasi MPOQECCHsi — MHKEHEP-COLUOJIOT, @ Ha KPYIHBIX —
couuosnoruueckue cayxo0bl. Comuonornyeckuii peneccanc konua 60-x-70 rojgos He oboren
CTOPOHOM ¥ MPaBOBYIO cepy o01IeCTBEHHON KU3HH. COIMOIOTHYECKHE MOAPA3ACIICHHs ObUTH
co3nanbl B IHCcTUTYTE rOocynapcTBa u npaBa Axkagemun Hayk CCCP, BHUIMC3, BeqoMCcTBEHHBIX
HayyHo-uccienoBatenbckux nHctTutyrax MBI u [IpokypaTypsl. Cononorndeckue OTAebl
nosBUIMCh U B MHCcTUTYTE (hrnocoduu u npaBa Axkagemun Hayk BCCP, connonornueckas
naboparopus Bo Tiase ¢ JokTopoMm opuandeckux Hayk H.I'. FOpkesuuem B benopycckom
rocyJapcTBEHHOM yHHUBepcuTere. OOpariaer Ha ceOs BHUMaHHE TOT OYEBUIHBIN (aKT, YTO
counosnorus npasa B CCCP, B coBpemenHoi Poccun u benapycu pasBuBanach u pa3BuBaercs,
[JIaBHBIM 00pa3oM, B pyciie I0pUINYECKOi nmapagurMbl. BoabIIMHCTBO yueOHOM auTepaTypsl MO
COLIMOJIOTHH TpaBa B Poccuu MOJIrOTOBIEHO YYEHBIMU IOPUCTAMHU.

JI.A. KepuMoB mosiaraeTt, 4To COILHOJIOT s MIPpaBa sIBJISETCS OTPACiIbio 00IIel COLMOIIOTHH ITpaBa
U HampaBJIeHUEM 001l TEOpHUH MpaBa U rocyAapcTBa, HapAAy ¢ ¢punocodueil npasa u Teopuet
IIPaBOBOIo rocynapcTaa. M3ydas mpaBoBbI€ SIBIEHUS U IPOLIECCHI B ACTIEKTE UX COLUAIbHON
JNeTepMUHAIIMHU, OHA OJJHOBPEMEHHO SIBJISIETCS] COCTABHOM 4acThio 00LIel Teopuu mpasa u
OTBETBJICHHEM 00111Iei conrosioruu. B kauecTBe aprymMeHTa I0puIM4ecKoro craTyca ColuoJIoTuu
MpaBa OH CUMTAET HECITOCOOHOCTH 00IIEH COIMOIOTHH MPOGECCUOHATBFHO UCCIIE0BATh CIIEITU(DHUKY
IIPABOBBIX ABJIEHNH. OH TakKe BEPHO MOJMEYAET, YTO HU COLIMOJIOTHS, HU IOPUCTIPYIECHIUS KaXaast
B OTJIEJIbHOCTH, HE B COCTOSIHUU MCCIIEZ0BATh COLIMANILHBIN XapakTep Mpasa, npejyiaras
00BETMHUTD JJIs1 3TOTO YCHUJIUS COIIMOJIOTOB U I0pHcTOB. Kak cocTaBHYI0 yacTh 0o011el Teopun



npaBa paccmarpuBaet ee 1 B.M. CrIpbIX, aBTOp nonyssipHoro B Poccun ydeOHMKA 11O COIMOIOTUN
npasa. fBIAACh CTOPOHHMKOM KOHLIEIIIIUU TPEX3BEHHOU CTPYKTYPBI HAYKH «TE€OPHs IIpaBay,
XapaKTEPHOU I POCCUMCKON JTOPEBOIOLMOHHON FOPUCIIPYACHUNH, COLUOJIOTHIO MPaBa OH
CUMTAeT TPEThUM €€ 3BEHOM Hapsfy ¢ ¢punocodueli npaBa u JormMatukoil npasa. OH yTBepxkaaeT,
YTO COLIMOJIOTHSI ITpaBa MOXET MPOSIBUTH CBOU JEMCTBUTEIbHBIE KAUECTBA JIUIIb B OPraHUYECKOM
€IMHCTBE ¢ 0011Iel Teopuel npaBa, B Ka4ecTBE BaXKHEHIIIEro crocoda o3HaHus ee 00beKTa,
MIO3BOJIAIOILETO IIPEOIOJIETh OJHOCTOPOHHOCTD M HEMIOJIHOTY 00111el Teopun npasa. JlanpHelnme
Hay4yHbIE NIEPCIIEKTUBBI COLIMOJIOIUH IIpaBa, 110 MHEHHIO B.M. CbIpbIX, COCTOAT B €€ TECHOU
B3aMMOCBS3H ¢ Teopuel npaBa. OCHOBHBIM BOIIPOCOM COLIMOJIOTUH IIpaBa CUUTAET OH SIBIISIETCS
BOIIPOC O COLMAIBHOM 00yCIOBICHHOCTH IIPaBa, YTO O3HAYAET aJIeKBAaTHOCTh IIPaBa PEryJiupyeMbIM
0O0IIECTBEHHBIM OTHOIICHUSIM H €r0 CIIOCOOHOCTh OTpakaTh 0ObEKTUBHBIE TIOTPEOHOCTH BCETO
oOuiecTna.

B.B. JlannaeBa noHMMaeT COLUOJIOTHIO IIPAaBa KaK CAMOCTOSATENIBHYIO FOPUIHUECKYIO
JUCLHUIUIMHY OOIIeHayyHOro IpoQuiis, 3aHUMAIOLIYIOCS TEOPETHUECKUM U IMIIMPUUECKUM
M3Y4YE€HHUEM IIPaBa B €r0 COLMAILHOM BBIPAKEHUU, IPOSIBJIEHUH U U3MEPEHUU, B KOHTEKCTE €T0
COLIMAJIBHBIX CBS3€H, B OTHOILEHUU C IPYTMMH COLMAJIBHBIMU SIBJICHUSAMH U IPOLECCAMH.

N3BectHbIe pocculickue npasosens! B.H. Kyapssues u B.I1. Kazumupuyk cuuraror, 4to Ha
CTBIKE COLIMOJIOTUH U IIPAaBOBEICHNUS CII0KWIACh HOBAasl HAy4YHAasl JUCLUIUIMHA — COLMOJIOTUS IIPaBa,
MMEIOIIAs KOMIUIEKCHBIN Xapaktep. Ha ux B3rsia, 3To caMOCTOSITENbHAS OTPACib IIPABOBEICHMS,
IpeCTaBisIoIas COO0M cUCTEMY COLMANIbHBIX 3HAHUH 0 IpaBe. Teopus mpasa, Ha UX B3I,
JIOJIKHA HOCUTB COLIMOJIOTHYECKHM Xapakrep. [loaTroMy nponecc conroaoru3anuu npaBoBeACHUS
COOTBETCTBYET COBPEMEHHOMY JTaIly €r0 Pa3BUTHSL.

B.B. KacesnoB 1 B.H. HeuunypeHko coriacHble ¢ MEKIUCHUILIMHAPHBIM XapaKTEPOM
COLIMOJIOTMH ITpaBa OTPULIAIOT BO3MOXKHOCTb PA3BUTHUS COLMOJIOTUU IIPaBa HA OCHOBE TEOPUU
IpaBa, IOTOMY YTO B COJIEp>)KaHUE TEOPUU MpaBa HE BXOASAT UCXOHBIE METO0JIOTUYECKUE U
naparmMaTH4ecKue MOoChbUIKU 001l colnosIoruy, 6e3 KOTOPhIX HE BO3MOXHA HU Kakas Hay4Has
JUCLIUIUINHA, XOTs Obl KOCBEHHO MPETEHIYIOIIasi HA «COLMOJOTHYHOCThY. Ha X B3risamg, ucxoas
UX TOTO, YTO MIPABOBAs PEaIbHOCTh MPEACTaBIIET COOOH COIMATbHO CKOHCTPYHPOBAHHYIO
PeaIbHOCTh, TO COLMOJIOTHYECKasl HayKa, a He IOPUCIIPYACHIIHS CTIOCOOHA HCCe0BaTh €€ CBOUMHU
anpoOupOBaHHBIMH CPEJICTBAMU, TOYHEE COL[MOJIOI U MTPaBa UMEET /IO C aHAIU30M COLIMATIbHOTO
KOHCTPYHPOBAHUS IPaBOBOM peaibHOCTH.

HecmoTps Ha TO, UTO B OTEUECTBEHHOM COLIMOJIOTUH MTpaBa MpobdiemMa JUCIUIUTMHAPHOTO
cTaTyca COLMOJIOTHH IIpaBa HEe AUCKYTUPYETCs TaK MIMPOKO Kak B Poccun, eIMHBIX MMOIX0/I0B B HEH
Takxe He HaOmoiaetrcs. B Oenopycckoil coluoaoruu nmpasa copMHpOBAIKMCH MO JAHHOMY
Bonpocy Ase Touku 3peHus. H.A. bapanosckuii, B.H. JlyooBunkuii, A.A. [lladanosuy u ap.
CKJIOHSIFOTCS K FOPUINYECKOMY cTarycy conuoioruu npasa, M.K. I'anko, C.H. Cokoin, C.B. u U.A.
Jlanmunel, B.O. becnansiii, E.H. HekpareBuy — kK COLIMOIOTHYECKOMY.

Psan aBTopos, kak B Poccun, Tak u B benapycu 10Ka3pIBatoT, YTO COLMOJIOTHS IIPaBa IO CBOEMY
IpeIMETy U METOJY SBJIsIETCS oTpaciibio coronoruu. Hanpumep, 9.B. TageBocsH ucxoas us Toro,
YTO COLMOJIOTHS ITpaBa, U3yvasi PaBoO KaK COLMAIBHBIM HHCTUTYT, KaK OJIHY U3 MOJCUCTEM
oOmiecTBa, CKBO3b MPU3MY B3aUMOOTHOIIIEHUH JINYHOCTH, COLMAIBHBIX IPYII U 0OIIECTBA B IIEJIOM,
ABJIIETCS COCTABHOM YacThIO COLMONIOTMU. OH TaKkKe ABJIAETCS IPOTUBHUKOM OTOKIECTBIICHHUS
COIIMOJIOTHH IIPaBa, UCCIEAYIOIIEH COLMOIIOIMYECKOE B IIPABE M COLMOIOTNYECKON
IOPUCIIPYIECHLINY, 337ja4a KOTOPOH UCCIIEJOBAHUE IOPUANYECKOTO B IIPaBe, IpaBa Kak
FOPUINYECKOTO NHCTUTYTA C UCIIOJIb30BAHUEM COLIMOJIOTUYECKHUX CPENCTB U MeTO0B. Ha Ham
B3IJISA]l, TAKOE pa3rpaHMUYeHHe He UMEET CMBICIIa BBUY TOI'O OOCTOSTENBCTBA, YTO COLIMOJIOTUS
IpaBa BKJIIOYAET B cepy CBOMX MHTEPECOB U UCCIIEIOBAHUS MPaBa KaK IOPUINYECKOT0 HHCTUTYTA,
KOTOPBIH 110 CBOEH CyTH SBJISIETCS HE IOPUINYECKUM, a COLUANbHBIM (heHoMeHoM. TageBocsH
MoJIaraeT, 4To Cennu(UKoi COIMOIOTHH MpaBa SBJISETCS U3yYeHHe MpaBa U3BHE, B TO BpeMs Kak
TEopus IIpaBa U3ydaeT IPaBOBOE U3HYTPH.

PocToBckue aBTopsl yuebHoro nocoous st By3oB cuctembl MBJI Poccun O.B. Crenanos u
I1.C. CaMbIruH 0TMEYarOT NPOAYKTUBHOCTh IOHUMaHMS COLIMOJIOTUU IIPAaBa KaK COLMOJIOTUYECKOU



JTUCLUTIITUHBI.

CoBpemeHnHbIN poccuiickuii mpaBoBe A.H. MeayeBckuil CYMTaeT COIMOJIOTHIO TTpaBa
FOPUINYECKON HAYKOW, HCCIIENYIOIIEN B3aMMOOTHOLIEHHE MPAaBa KAK COLUAIbHOTO MHCTUTYTA C
COLIMAJIBHOM CTPYKTYpPOH U €€ U3MEHEHUSIMU B 11e1oM. Ee 11e1b OH BUIMT B BBISIBICHUU
CaMOCTOSITEJIbHOTO 3HAYEHUS IIPABOBOM HOPMbI B KOHCTPYHUPOBAHUH COLIUANIbHBIX UHCTUTYTOB, T.K.
HOPMBI SIBJIIIOTCSI OCHOBOM MH(OPMAIMOHHOMN CTPYKTYPhI BCEH CUCTEMbI HHCTUTYTOB U UX
(YHKIMOHUPOBAHUS.

[Tpodeccop Akagemuu MB/] Poccuu Bapuyk B.B. paccmaTpuBaeTr comuosioruo npasa Kak
otpacib corposorud. OH MoJiaraer, 4To COIMOJIOTHS IIPaBa SBIISIETCS COCTABHOM YacThIO 00IIeiH
COLIMOJIOTHH, a He 0011el TeopHeil mpaBa, XOTs U TECHO CBsA3aHa ¢ mocieanel. Pasnuune mexny
COLIMOJIOTHEN ITpaBa U IOPUIUYECKON JOrMaTUKON (TEOpPHUE paBa) OH BUAUT B TOM, YTO
MOCJIE/THASI ©3y4aeT HOPMBI IIpaBa KaK TaKOBbIE, @ COLUOJIOTUS [TPaBa — COLUAIBHYIO
JETSPMUHAIUIO U COUANBHYIO UX 3 PekTrBHOCTE. OH CUUTACT, YTO COLMOJIOTHIO MPaBa POJTHUT C
o011eil coruonorueit ConoIOrNYECKUi MOJX0 K aHaJIN3y COLUAIbHO-TIPABOBBIX SIBJICHUI.
BwmecTte ¢ Tem HECMOTpsl Ha pa3aTU4YUe METOJIOB: B JOTMATUKE — 3TO ACAYKILIMS U aHAJIU3, a B
COLIMOJIOTHH TpaBa — MHAYKINA U HAOIIOIEHUE OH IPUXOJIUT K BBIBOY, YTO Pa3BUTHE COI[MOJIOTUU
IpaBa BO3MOXHO, KaK Ha OCHOBE OOIICH COIMOJIOTHH, TaK M Ha 0a3e TCOPHH IMpaBa.

benopycckue uccnenosarenu B.O. becnaneiii, C.B. Jlanuna, U.A. Jlanuna, E.H. Hekpamesuu,
A.N. JleBko, [1.H. KocTioKOBMY HACTaMBAIOT HA COIMOJIOTMYECKOM CTATyCe COI[MOJIOTUH TPaBa.
Tak, C.B. Jlanuna u N.A. JlanuHa COLIMOJIOTHIO MPaBa ONPEAEIAIOT KaK YaCTHYIO
COITMOJIOTHYECKYIO TEOPHIO (OTpacib comuoiorun). [IpumedarenbHo, 4TO OHM  YKa3bIBAIOT MYTh
MIPEOJIOJIEHUS Pa3HOTIIACUM 1O MMOBOY, KTO JOJIKEH 3aHUMAaThCsl COLIMOJIOTUEN MTpaBa — COLIMOJIOTH
e PopucThl. OHU BEPHO OTMEYAIOT, YTO COLMOJIOTY HEOOXOAMMO 3HATH IIPABO, a TPABOBEIY
COLIMOJIOTHIO, 0cOOEHHO MpHKiIaaHy. Butedckue aBropsl (A.A. Cyxapes, B.B. SInu)
conuaapusupysch ¢ B.B. Jlanaesoii u B.B. BapuykoM nomnarator, 4To COLIMOJIOTUS IPaBa BO3MOKHA
1 KaK COLIMOJIOTUYECKAsl TUCUUILIMHA — OTPACib COLMOJIOTUH, U KaK FOPUANYECKAs TUCLUILUINHA —
OTpacib IOPUCIIPYICHIIUH, TIOCKOJIBKY Y HUX pa3HbIe MPEIMEThl K METOIbI cclieqoBanus. Ha nam
B3TJISI/1, TAKOM MOJXO/ HE UMEET Hay4YHOU MEePCIEKTUBBI U HE CIIOCOOCTBYET CTAHOBIICHUIO
COITMOJIOTHH TPaBa, KaK B paMKax COIIMOJIOTMYECKOM, TaK U B paMKaX FOPUIAYECKON
TUCITUIIMHAPHOCTH, TaK KaK MpeaMeTHas 00JIacTh — MPaBO KaK COLUATbHOE SIBJICHHE U METOIBI,
HarpuMep, HaOJI0IEHNE U aHAJTN3 KaK YHHUBEPCAIbHBIC HAYIHBIC METO/IbI, Y HUX €IUHBI.

AHanu3 pa3IMyHbIX TOUYEK 3PEHUs M0 MOBOY IUCHUILUIMHAPHOTO CTaTyca COL[MOJIOIMH MpaBa —
CUUTATh €€ IOPUINYECKOM, COLMOJIOTUYECKON WIIN MEXIUCIUIUIMHAPHON HAYKON B paMKax e€e
M3YYEHHUS KaK y4eOHOM NUCIUIUTMHBI, Ha HAII B3TJIS, SBIISETCS HECYIIECTBEHHBIM. Mcxons u3
onpezeneHus counonoruu npasa C.B. BoOOTOBBIM Kak HayKH O COLMAIbHBIX YCIOBUAX
CYIIIECTBOBAHMUS, Pa3BUTHUS U JACUCTBUS MIpaBa B 0OIIECTBE, Mbl TOAYEPKUBAEM, UTO IS
TJI0JIOTBOPHOTO U3yUYEHUS MPaBa KaK COIMATBHOTO MHCTUTYTA UCCIIEIOBATEII0 HEOOXO0IUM
00CTOSITENBHBIN COIMOJIOTMYECKH aHAIN3 BCETO CIIEKTPa COLUAIbHO-TIPABOBBIX SIBJICHUMN, UTO
HEMUHYEMO TpeOyeT MPOBEICHUS KOHKPETHBIX COIIMOJIOTUYECKUX UCCIEOBAaHUM, TIPOLIeypa U
METOJIMKA KOTOPBIX BbIpaOOTaHa OOIIel COIMOIOTHEMH.

Bonpoc 2 Ilpeomem coyuonozuu npasa

"3 I[I/ICKYCCI/II\/'I 0 JUCHUITIIMHAPHOM CTAaTyCE€ COLMOJIOTUH IIpaBa MOXXHO CACIATh BEIBO O
MEXIUCIUIIIMHAPHOM XapaKTepe COLUOJIOTUH MpaBa. ITO HayKa, HCCIEAYIONIasl COLMAIbHYIO
00YCIIOBIICHHOCTD TIpaBa U COIUATBHBIC 3aKOHOMEPHOCTH U MEXaHU3MBbI () YHKIIHOHUPOBAHUS MTpaBa
B oOmiectBe. Ee MOXHO paccMaTpuBaTh Kak CaMOCTOSTENbHYIO IOPUAMYECKYIO HAYKy O TOM, KaK
00111eCTBO BO3/ICHCTBYET Ha MPaBO, M KaK MPaBO BO3JAEHCTBYET Ha 00mecTBO. [L1ogoTBOpHOI naeei
SIBIISIETCS. M MBICJIb, YTO COLIMOJIOTHS ITpaBa MPEACTaBIIsAET COOOM COCTaBHYIO YacTh O0IIeH TeOpUHn
paBa — €€ 0COOEHHYIO YacTh, UCCIIENYIOIIYIO COIIMAIbHOE JIEHCTBUE MpPaBa.

Crenunduky nm000¥ Hayku 0OBIYHO CBSI3BIBAIOT C OIpe/IeJICHHEM ee ipeaMeTa u oobekTa. [lon
npeaAMETOM IMOHNMACTCA K&T@FOpHaHBHBIfI amnmnapar, MHbIMU CJIOBAMHU I'OBOPs, COBOKYITHOCTb
MOHSATUHM, C TOMOIIBI0 KOTOPBIX HAayKa OMKUCHIBAET MO3HABAEMbIE PUPOAHBIE, COLIMAIIBHBIC WU



JyXOBHBIE SIBJICHUS. BeneacTBue 3Toro kaxkaas Hayka BbIpabaThIBaeT CBOM OCOOBIN S3bIK OMUCAHUS
pPEaNbHOCTH, TO €CTh UMEET CBOM mpeamert. [loHsTue nmpenmera B ydeOHOU TUTEPATYPE YacTO
OTOKJIECTBIISIETCS C MIOHATHEM 00BEKTa, UTO HE COBCEM Tak. B kauecTBe 00bEKTa HAYKH BHICTYIAET
TOT WJIM MHOHM (pparMeHT ucciieyeMoil peaibHOCTH. [IpeaMeT BKiItouaeT B ceds XapaKTepUCTUKH
00BeKTa, KOTOPBIE B XOJE IBOJIIOLIMY HE NOTEPSUIN ONPEAEIIEHHOT0 3HAaUE€HUs JUIsl €0 CTaHOBJIEHUS,
dopmupoBanus U yriayoiaenus. Kpome Toro, npeamMer BKIItOYaeT B ce0sl XapaKTepUCTUKU
pEeaNbHOCTH, HAKOIUIEHHOH B X0J1€ UCTOPUYECKON IBOMIOLUNU. JIUCIUIUIMHAPHO IIPEAMET
OXBaTBIBACT PsI/l XaPaKTEPUCTUK OOBEKTOB, B MCCIIEIOBAHUN KOTOPBIX OOIECTBO 3aUHTEPECOBAHO
npakTudecku. Takum oOpa3oM, MpeIMeT UCCIIEOBAHNUS XOTS U MPEATOIIAaraeT CBOi 00bEKT, HO OHU
He Bceryia coBnaaaot. Eciau npeamer Hayku (OpMUpPYETCsl HCCIEI0BATEIEM U 3aBUCHUT OT HEro0, TO
O00BEKT UCCIIEOBAHUS HE 3aBUCHT OT CO3HAHUS, OT CO3HAHMS CyOHEKTa UCCIICTOBAHMS.
[To3naBarenbHas GyHKLUSA IpeAMETa UCCIEJOBAHNS 3aKII0YAETCs B BbIIEJICHUN YCTOMYMBBIX U
HanOoJiee BaXKHBIX CTOPOH 00bekTa. [IpeaMer corpoaoruu npaBa B COOTBETCTBHH C
BBILLIEH3JI0)KEHHBIM — 3TO COBOKYITHOCTh OCHOBHBIX IOHATHH U MPOOIJIEM, KOTOPBIE OIUCHIBAIOT
COLIMAJILHO-TIPABOBYIO PEAJIBHOCT.

XK. Kapbonbe nosaraer, 4To onpeaesieH|e peaMeTa COLUOIOTHH MTPaBa SBISIETCS BaKHEHIINM
JUISI CYILIECTBOBAHUS IOPUINYECKON COIIMOJIOTUY KaK HE3aBUCUMOM OTpaciii HAy4YHOT'O 3HAHMS.
[TockonbKy nMpaBo MOPOKACHO OOLIECTBOM, TO BCE FOPUIUUECKHUE SIBIICHUS B TOW WIIM UHOM CTENEHU
ABJIAIOTCS COLMAIbHBIM. PYHIaMEHTAIbHBIM I1OJI0XKEHUEM IOPUINUYECKON COLIMOJIOTUH, HA €TO
B3IJISAJL, SIBJIITCS [TOJIO’KEHHE, UTO MIPABO IIUPE, YEM COBOKYITHOCTh (POPMATIbHBIX HCTOYHUKOB
paBa (HOpMa, 3aKOHOJIATEJIbHBIN aKkT U T.A.). OH BbLAEIAET Y3KUI U IUUPOKUNA CMBICT TOHUMaHUS
couuonoruy npasa. He cMoTps Ha TO, 4TO COLMOJIOTHIO ITpaBa OH CUUTAET OTPACIBIO COLIMOJIOTHUH,
OH T0JIaraeT HeOOXOAUMBIM PA3TPAHUYMTH M OTH JIBE HAYKH. /I 3TOTO BasKHO MPOBECTH
JIeMapKalMOHHYIO JIMHUIO MEXy FOPUINYECKUM U COLIMAIBHBIM HEIOPUAUUYECKUM. B y3kom
CMBICJIE COLIMOJIOTHS ITpaBa 3aHUMAETCS SBJICHUSAMU, IOPUINYECKUIN XapaKTep KOTOPBIX OUYEBUIEH.
OH uX Ha3bIBaeT NEPBUYHBIMU IOPUANYECKUMH SIBICHUSAMU (3aKOH, Cy1eOHbIE U
aJMMHHMCTPATUBHBIE pellieHus ). B IIMpoKoM cMbICiIe C10Ba COLMOJIOTHUS IpaBa UCCIIEYET BCE
COLIMAJIbHBIE SIBJICHHUS, B KOTOPBIX MPUCYTCTBYET IPABOBOM 3JIEMEHT (CeMbs, COOCTBEHHOCTD,
JIOTOBOP, OTBETCTBEHHOCTH). B 3T0i1 CBsI31 OH moJyiaraer, 4ro 3a Ka)JI0i OTpacibio paBa CTOUT
aBTOHOMHAs COLIMOJIOrHYecKas TUCIUITIMHA. COLMOJIOTHIO ITpaBa MOKHO JU(GepeHIIMpoBaTh U Ha
YpOBHE MPAaBOBbIX HHCTUTYTOB — COLIMOJIOTHUSI COOCTBEHHOCTH, HACJI€JOBaHMsI, OTBETCTBEHHOCTH,
CEeMbH, U 110 UCIIOJHEHUIO ITPABOBBIX POJICH B IPABOBO cHUCTEME O0IECTBA — 3aKOHOAATENbHYIO U
cyneonyro. CoBpeMeHHasi COIMOJIOTHS MTpaBa B CBOIO MPEIMETHYIO 00J1aCTh BKITIOYAET:
ColLlMaJIbHbIE UCTOYHUKHU IPaBa M ONTUMAIbHOCTh IPAaBOTBOPUYECTBA; COLMANbHbIE (DYHKIIMM MpaBa
1 3QPEKTUBHOCTH JIEHCTBUS HOPM MPaBa; COCTOSTHUE MPABOCO3HAHMSI Pa3IMUHBIX COLIMATIbHBIX
IpyII HaceJIeHUs, OOIECTBEHHOe MHEHHE U MPaBO, 3HAaHHE MIPaBa U MPECTUXK 3aKOHA,;
B3aMMOJIEHCTBHE MOPAJILHBIX M FOPUIUYECKUX HOPM, PABO U MIPABOBbIE CYOKYJIbTYpPbI; COCTOSIHUE
IPaBOCO3HAHUS Pa3IMYHBIX COLMATBHBIX TPYII HAaceJeH!s, OOLIECTBEHHOE MHEHUE U ITPaBo,
3HaHME MIpaBa U MPECTUXK 3aKOHA; B3aUMOJAECHCTBHE MOPAIbHBIX U IOPUINUYECKUX HOPM, NIPaBO U
IPaBOBBIE CYOKYIBTYPBI.

Briaensror Takxke y3Kui CMBICT TPEAMETA COLMOJIOTUY TTpaBa. B y3KOoM cMBbICiEe TpeaMeToM
COLIMOJIOTMH IIpaBa SIBJISIETCS UCCIIEI0BAaHUE: OTAEIBHBIX COLUAIbHBIX HHCTUTYTOB FOPUINYECKOTO
XapakTepa; COLMaIbHO-IIPABOBBIX MTPOLIECCOB; 3aKOHOMEPHOCTEHN U ciTydyalfHOCTE! B MIPABE;
(YHKIIMOHUPOBAHUE IOPUANYECKUX OpPraHU3aIMi; COLUATBHBIX (PAaKTOPOB MPaBa; COLMATBHBIX
MEXaHU3MOB JIEUCTBUS NpaBa. B 3ToM cBs3M 3acity>kxuBaeT BHUMaHus Touka B.B. Jlanmaesoi,
CBA3BIBAIOILEH CTPYKTYpY IIPEAMETA COLIMOJIOTMH IIpaBa C TPEMsI Ha €€ B3IJISIL OCHOBHBIMU
HAIpPaBJIEHUSMHU IOPUIUKO-COLIMOJIOIMUECKUX UCCIE0BaHUMN: BIUSHUE O0IIECTBEHHBIX OTHOIICHUN
Ha MPaBo WK COLMalibHast 00yCIOBIEHHOCTH MpaBa; 0OpaTHOE BIMSHHUE IIpaBa Ha 00IIECTBEHHbIE
OTHOUICHHUSI UJIM COLIMAJIbHBIE TTOCIECTBUS MPaBa; MEXaHU3M B3aUMOJCHCTBUS MTPABOBBIX U
HEMpaBOBbIX (PaKTOPOB B PAMKAX COLIMAILHON CHUCTEMbI MJIM MEXaHU3M COLIMAIIBHOTO JeHCTBUS
npaBa. DTUM HAIPaBJIEHUSM COOTBETCTBYIOT TPH CTPYKTYPHBIX 3BE€HA MPEAMETA COLIMOIOT I
npasa:



COIMAJIbHAs 00YCIIOBIEHHOCTh 3aKOHOAATENbCTBA;

colualibHble QYHKIMHU U COLMAIbHBIN MEXaHU3M JEeHCTBUS N1paBa;

COLIMAJIbHBIC TIOCIEACTBHA MTpaBa (3¢ (PpeKTUBHOCTD AEHUCTBUS MpaBa).

IIpu 3TOM npenMeToM nepBoro 3BeHa OyAeT HcciIeI0BaHNe BIUsSHUE (PAKTOPOB HEITPABOBOTO
XapakTepa (COLMalIbHbIX HENPABOBBIX SBJIEHUI U HHCTUTYTOB: SKOHOMUKH, IOJUTUKH, KYJIbTYPbI)
Ha rpouecchl popMupoBaHus npasa. [Ipeqmerom uccnenoBaHus COLUAIbHBIX QYHKIMNA 1
COLIMAJIBHOTO MEXaHU3Ma JICHCTBHS OyJeT MEXaHU3M B3aUMOJICHCTBUS U B3aUMOCBSI3U IIPABOBBIX U
HENpaBOBbIX (PAaKTOPOB U BIMAHUE UX HAa (YHKIIMOHMPOBaHUE NpaBa B oOuiectse. [Ipenmerom
uccnenoBanus 3 (HEeKTUBHOCTH MpaBa sSBISETCS ONPEIEIEHUE CTEIICHN BO3/ICHCTBHSI TPABOBBIX
(GakTOpPOB Ha COLIYM.

OOBEKT COIMOIOTUHU TpaBa TAK)KE MOKHO paCCMaTPUBATh B Y3KOM M IIMPOKOM IuiaHe. B
HIMPOKOM IIJIaHE 0OBEKTOM COLIMOJIOIMHU IIPaBa SIBJIAETCS BCS COBOKYITHOCTbD ITPABOBOM PEATIbHOCTH.
B y3k0M, Kak Mbl HEOJHOKPATHO 3aMe€uYaeM, 00bEKTOM COLIMOJIOIMH IIPaBa SIBJISIETCS COLIMAIbHOE B
IpaBe, B3aUMOCBS3b U B3aUMOJEHCTBUE 001IeCTBa U NpaBa. B caMoM 00beKTe COLMOIOTUH ITpaBa
JIB€ TIOJICUCTEMBI: IIPABO KAK COLMAJIbHBIN MHCTUTYT U COLMAIbHbIE AEUCTBUSI UHIUBUIOB B
IOPUANYECKH 3HAYUMBIX CUTYalUsX. B 9TOH CBA3M COLMOJIOTHUIO IIpaBa ONPEEIISIOT KaK HAyKy O
COLMAIBHBIX YCIIOBUSX CYIIECTBOBAHUS PA3BUTHUSA U JICHCTBHA ITpaBa B oOmecTse. [lockonbky
COLIMOJIOTHS IIPaBa pacCMaTpUBAETCA KAK COCTaBHAs 4aCTh IOPUCIPYACHLIUH, €€ MOXKHO
ONPEIEIUTh KAK IOPUANYECKYIO HAyKy, KOTOpas U3y4aeT COLUAIbHBIE 3aKOHOMEPHOCTH
(YHKLMOHUPOBAHUS U3MEHEHUS U COLIMATbHbIE MEXaHNU3MbI B3aUMO/ICHCTBHSI 00IIeCTBa U IpaBa U
COLIMAJIbHBIE JEMCTBYSI UHIMBU/IOB B IOPUINYECKH 3HAUUMBIX CUTYaIUsX.

W3 onpenenenuit npenMeTa u 00bEKTa COLMOJIOTHH IIPaBa, Mbl BUJIUM, YTO 3Ta HayKa HCCIEyeT
LIEJIbIHA CIIEKTP B3aMMOCBS3€H COLMAIIBHOTO U IIPABOBOI'O U B 3TOM CBSA3U UMEET CIIOKHYIO
CTPYKTYpy. Tak, MOKHO BBIJEIINTH TEOPETUUECKYIO U AIMIIMPUYECKYIO COLIMOJIOTHUIO IIpaBa. 3aaqya
TEOPETHYECKON COLMOJIOTMH IIPaBa COCTOUT B UCCIIENOBAHUM TEOPUU COLIMAIIBHOIO HHCTUTYTA
IpaBa, 3aKOHOMEPHOCTEH ero GyHKIMOHUPOBAHUS U Ha 3TOW OCHOBE pa3padoTaTh KaTeropuaibHbIHI
annapar. OMnupuueckas (IpUKIagHas COLUOJIOTUs IpaBa), C OAHON CTOPOHBI, HAallpaBJIeHA Ha
u3ydeHue (pakTHIeCKOro BO3/IeHCTBHS IpaBa Ha COLIMYM M OOpaTHO C COLIMyMa Ha MpaBo, a ¢
JPYTOH, peakltIo JII0eil Ha MpaBo, X JUYHOCTHOE OTHOILIEHHUE K MIpaBy U OLIEHKH npaBa. Kpome
TOT0, SMIIMPUYECKAsT COLIMOJIOTHS MPaBa, U3ydasi OTJENbHbIE SIBICHUS COLIMAIEHO-TIPABOBOM
JENCTBUTENBHOCTH, TOCTABIISIET TEOPETUYECKOM COLMOIOTUH (akTudeckuii Mmarepuai. Mcxoast ux
MHOTroo0Opasust oTpaciieil mpaBa, MOXKHO BBIJIEIIUTh: COL[MOJIOTHIO YTOJIOBHOTO MpaBa,
KOHCTUTYILIMOHHOT'O IIPaBa, I'pak/1aHCKOI o IIpaBa, MyOIMYHOI0 ¥ YaCTHOIO MpaBa U T.A., a U3
MHOTr000pa3usi CTOPOH 00BEKTa U CaMUX 00BEKTOB COLMAIbHO-ITPABOBOM PEaIbHOCTH, COLUOIOTHIO
IIPaBOTBOPUYECTBA U 3AKOHOIATEIBHYIO COLIMOJIOTHIO, IIPABOCO3HAHMS, IPABOBOM KYJIBTYPHI,
[IPaBOMEPHOI'0 ¥ HEMTPABOMEPHOTO MOBECHUS, IOPUIUUECKYIO KOH(PIMKTOIOTHIO U COLIMOIOT IO
[IPAaBOOXPAHUTENBHOM 1€ TENbHOCTH.

OTmeuas MeXIUCHUIUIMHAPHBIA XapaKTep COLMOJIOTUU IIPAaBa, Mbl aKIIECHTHUPYEM BHUMaHUE
YUTaTeNs Ha TO OOCTOATEIBCTBO, YTO OOJIBIIMHCTBO UCCIIEI0BATENEN YKa3bIBAIOT HA B3aUMOCBS3b
COLIMOJIOTHH IpaBa ¢ 001Iel connonorueit u Teopueit mpasa. B camoM o06111eM COIMOIOTHs Kak
Hayka 00 00IIIeCTBE HCCIIEYEeT BO3ACHCTBUE COITUATBHBIX (IKOHOMHUYECKHUX, TTOTUTHICCKHUX,
KYJBTYPHBIX U JIp.) (aKTOPOB Ha OOIIECTBEHHBIE OTHOLICHUS U OTAEIBHOr0 uesnoBeka. COUOI0r s
IpaBa 3aHUMAETCs BBIIBJICHHEM T€X COIMAIBHBIX (PaKTOPOB, KOTOPBIE AETEPMUHUPYIOT
(dbopmHpoBaHUE CaMOTO IpaBa, a ¢ APYrol CTOPOHBI OHA HCCIENYET, Kak MpaBo (GpopMupyer u
CTaOUITU3UPYET B COOTBETCTBUHM CO CBOMMU HOpPMaMH OOIIECTBEHHbIE OTHOLLIEHUSI.

Bonpoc 3 Mecmo coyuonocuu npasa 6 cucmeme oouecmeenHulx u IOPUOULeCKUX HayK

Cormmonorus mpasa, chOpMHUPOBABIINCH KaK MEXKAUCIUILTUHAPHAS OTPACIIb HAYYHOTO 3HAHUS O
colMaabHON (DYyHAUPOBAHHOCTH MpaBa B3aMMOCBSA3aHa CO BCEH CHCTEMOM COIMANIbHBIX HAYK:
IOPUCTIPYICHIINEH, O0IIel COIMOIOTHEH, TOTUTONOTUEN, SKOHOMHUECKOH TeOpHeH,
KYJIbTYpPOJIOTHEN.

Cormonorus mpaBa cBsi3aHa Takxke ¢ Gpunocodueid, Kak TUCIUTUTMHON HCCIeayIonei oomue



3aKOHOMEPHOCTH Pa3BUTHS MPUPOBI, 001IecTBa U yesnoBeka. Puitocopusi c MOMEHTa CBOETO
3apoKaeHUsl, ( M1 aHTUYHAsi U BOCTOYHAs ), TPaBO pacCMaTPUBAET KaK U COLMOJIOTHS MIpaBa B
Ka4yecTBe 0cO00r0 COLMANBHOTO (peHOMEHa, CITOCOOHOTO COMUAATH3UPOBATh O0IIECTBO U
o0ecnevynTh B HEM crpaBeIMBOCTh. Onupasch Ha Takue PrIoco(pcKue KaTeropuu Kak OHTOJIOTHS,
THOCEOJIOT U, aHTPOIIOJIOT I, AKCEOJIOTHSI COLIMOJIOTHS TIpaBa pa3padaThiBaeT BOIPOCHI
COLIMATILHOTO OBITHSA IIpaBa, aKIIEHTUPYS CBOE BHUMAHKE HA €r0 COLUATbHON 00YCIOBIEHHOCTH U
3asIBJISIsl M0 OCHOBHBIM BOIIPOCOM JAHHOM JAUCLUIUIMHBI, BOKPYT KOTOPOTO CTPOUT
METO/I0JIOTUYECKUE U THOCEOJOTNYECKHE KOHCTPYKIIMH ITO3HAHUS COLIMAIbHO-ITPABOBOM
JEHCTBUTENBHOCTH U YACHSET T'YMaHUTapPHO-aKCUOJOTUYECKUI CMBICI U HA3HAYEHUE IpaBa, TEM
CaMbIM 33J1aBasi COLUOJIOTY IIPaBa MUPOBO33PEHUYECKUE OPUEHTHUPHI B HCCIIETOBAHUN COLIUAIBHO-
IIPaBOBOM PEAIILHOCTH.

Cy1iecTByeT HECOMHEHHAs! CBSI3b COLIMOJIOTHH IpaBa ¢ oouieit counonorueid. Conponorus
IIpaBa, KaKk U COLUOJIOTHS, IIPABO PACCMaTPUBAET KaK MHOTOIPAHHOE COLMAIBHOE SIBIICHUE, KOTOPOE
BKJIIOYAET B ce0s1: M3yueHHe 00bEKTHBHON HOPMATUBHON CTPYKTYPHI COILIMAIbHOM
JIEUCTBUTEIILHOCTH, ONPEIACISAIONIEN COUMAIIbHBIA XapaKTep MpaBa, U3y4aeT €ro UCXOAs U3 €ro
MOHMMAHHUA KaK COLMAIbHOIO HHCTUTYTA; UCCIENYeT peallbHOe (PYHKIIMOHUPOBAHNUE COLIMATBLHBIX U
IIPABOBBIX HOPM KaK PEryJISITOPOB COLMAIbHBIX OTHOIIEHUN, U BOCIIPUATHE IIpaBa pa3Iu4HbIMU
COIIMAJIbHBIMM TPYIIIAMH HAaceJIeHUs. B 3TOl CBsI3U COIMOJIOTHEN MpaBa UCIIOIb3YETCs
BBIPA0OTaHHBIN OOIIEH COIMOJIOTHEH METOJOJIOTUICCKHH arapar U TEXHUKA MPOBEICHUS
KOHKPETHBIX COI[MOJIOTUYECKHUX UCCIEeTOBAaHUHN (POPMHUPOBAHUS, COLUAIBHOTO ICUCTBUA U
3 PEKTUBHOCTH IpaBa.

Cormmonorus mpaBa B3auMOCBsA3aHa ¢ (unocodueit mpapa, KOTopas HCCIeAyeT MPaBo KakK U0
¥ BUJIUT CBOIO TJIABHYIO 33/1a4y B PaCKPBITHH CMBICIIa U HA3HAYCHUS MIPaBa Kak 0cOO0T0 TyXOBHOTO
dbenomena smanupoBaHHOTO AOcomoTHBIM 1yxoM (I'erensb). Corponorus mpaBa conpsAraercs ¢
¢dmtocodueii mpaBa B TOi 00sacTH, TE 00€ ITH JUCUUIUIMHBI — prunocodus mpaBa, HCXOaAIIas U3
ujieu rnpasa (KaKuM OHO JIOJKHO OBITH) U COLMOJIOTHS MIPaBa, yCMAaTPUBAIOIIAs B IPaBe COLHAIBLHO-
IIPOEKTHBIN MOTEHIMAJl MOTYT PEaJIM30BaTh €ro MepBas TOJbKO B TEOPUH, BTOPast KaK B TEOPHUH, TaK
U Ha npaktuke. Tak ¢unocopus npasa, aHAIU3UPYs TUIIBI IPABOIIOHUMAHUS (€CTECTBEHHO —
IIPaBOBOM, TNOEPTaPHO-IOPUANYECKUH, JIETUCTCKUI) BBISBIISIET INTYOUHHBIE CBSI3U COLIMATIBLHOTO
ObITHSI ¢ OBITHEM CaMOTO MpaBa U Ha 3TOH OCHOBE BbIpabaThIBAET AKCHOJIIOTHYECKUE OPUEHTUPBI U
3a/1aeT napaMeTpbl paBEHCTBA, CBOOO/IBI U CIIPaBEJIMBOCTH 3aKOHOIATEIII0 U IPABOTBOPUYECTBY.

C KynbTypOJIOTHEN COLMOIIOTHS TIPaBa CBA3aHa 10 TEM OCHOBAHUSM, YTO IPABO, SBJISAACH
COCTaBHOM YacCThIO KYJIbTYPbI CAMO BBICTYNAET KakK KylbTypooOpa3ytomuii paxtop. Ha Ham
B3IJISA]l, UCCIIEJIOBAHUE KYIbTYpoOOpasytoei GyHKIMY IpaBa sBISETCS OAHUM U3 IPUOPUTETHBIX
B COBPEMEHHOM COLIMOJIOTUH TPaBa.

Psin nccnenoareneil, 0COOEHHO NMPABOBEOB, KAaK Mbl yXKe ITOKa3alH, CYUUTAIOT, YTO COLIMOJIOTUS
mpaBa HauboJiee KOppeIupyeT ¢ 001Iel Teopueii nmpasa. B cucreme ropuanueckux HayK TEOpHst
npaBa U3y4yaeT Haubosiee o01e SBICHHS TPABOBOM JeMCTBUTENILHOCTH U BBIpaOaThIBAET
COOTBETCTBYIOILIKE OOIIHE JIJIsl FOPUCTIPYJEHIIUN KaTETOPUHN U TIOHATHUS, IPABOBbIE TPUHIIUIIBI,
AKCHUOMBI, IPE3YMIINHU, PUKIIMU, TEOPETHUECKUE MOJIETH ITPABOTBOPUECKOM U
MIPABONPUMEHUTENEHON MPAKTHUKH.

AMepukaHckui conponor pycckoro npoucxoxaeHus H.C. TumamieB cuutal, 4to B paly TaKUX
OPUINYECKHUX HAYK KaK «TPAXKIAHCKOE MTPABO», «yTOJIOBHOE», «KOHCTUTYLIHOHHOE MPABO» €CTh
MECTO M COLIMOJIOTUHU ITpaBa. BmecTe ¢ TeM OH pa3rpaHMYMBaeT IOPUCIPYIEHIUIO U COLUOJIOTHIO
IIpaBa Ha TOM OCHOBAaHHH, YTO COLMOJIOTHS IIPABA U3Y4AET ITOBEJICHNE YEJIOBEKA CKBO3b IIPU3MY €T0
B3aMMOBJIMSHUSA C 3TUKO-IOPUINYECKUMU HOPMaMHU, B OTJINYUE OT IOPUCIIPYAEHIINH, U3ydarolen
CTPYKTYpPY HOPM IMOBEACHHS U JJOTHYECKYIO X B3aUMO3aBUCUMOCTb. Takum oOpa3om,

H.C. TumaiueB cuuTaer, 4To «4eJIOBEUYECKOE MOBEIeHHE B OOIIECTBE B TOM CTENEHH, B KAKOW OHO
CBSI3aHO C MPABOM, ABJIIE€TCS 00BEKTOM M3yUEHHS] HOBOM HaYKH, HA3bIBAEMON «COIMOJIOTHUS
npaBa»». [ TaBHBIM METOZ0OM COLIMOJIOTMH IIpaBa SIBJISIETCA, IO €M0 MHEHUIO, SIBJISIIOTCS Kay3aJIbHbIE
uccienoanus. Kpome toro, conuonorus npaBa UCIOJIb3yeT TAKHE METO/IbI, KaK HaOJI0/IeHUE U
sKkcniepuMeHT. OH MO TYEPKUBAET, UTO MOMbBITKA CO3AaHUS COLMOIOIMU IIpaBa 0e3 I0pUCIIPYACHIIUN



omunOoyHa. OHa He 3aMEHSET AaHATTUTHYECKYIO, HCTOPHYECKYIO, CPABHUTEIHHYIO U TEOPETHUECKYIO
IOPUCTIPYICHLIMIO, a JOMOJHSAET U paclIupsieT MPaBOBEACHUE.

BrIsiBIISISL CYIITHOCTB M COLMANbHOE HA3HAYCHHE TTPaBa U MIPABOBBIX SIBJICHUN TEOPUS TpaBa
HEMHUHYEMO COMPSIraeTcsi C COLUOJIOTHEH TpaBa, KOTOpasi €€ KOHKPETHU3UPYET B YaCTH BOIPOCOB
COIIMATILHBIX MEXaHU3MOB JCHCTBHS MPaBa, a TAKIKE METOJ0B cOOpa MHGOPMAITUHU O COIIMATEHOM
JEICTBUY MpaBa U €ro BOIUIOUICHUH B KOHKPETHBIX MPAaBOOTHOIICHHUSX.

HecmoTpst Ha TeCHYIO B3aMMOCBSI3b COIIMOJIOTHH TIPaBa ¢ OOIIIeH Teopreil paBa OHA OTJIMYACTCS
U OT Hee M0 clieayromuM napamerpam. [locneanss n3ydaeT HOpMbI IpaBa Kak TaKOBBIE, a
COIIMOJIOTHS MPaBa UCCIEAYET COUATbHBIC TPUYUHBI ITHX HOPM M HX COLUATBHYIO
s dextrBHOCTE. KpOoMe TOr0, pa3nuune COCTOUT TaKkKe B YIJie BUICHHS TaHHOTO 00bEKTa, I1e
TEOPETHUK ITpaBa HAXOIUTCS BHYTPH 00BEKTa (IIpaBa), COLMUOJIOT MpaBa JI0JKEH JUCTAHIIMPOBATHCS
OT 00BEKTa, YTOOBI 00ECIIEYNTh OOBEKTUBHOCTD UCCIICAOBAHUS.

Coumosnorus nmpaBa CBsi3aHa C IOPUIMYECKON ATHOJIOTUEH, N3ydalomiel apxanyHble (OpPMbI
npasa. JlJig cCOLMOIOrUH MpaBa Kak HAyKU O COLIMANIbHOM 00YCIOBICHHOCTH MpaBa IOpUANYECKas
ATHOJIOTHS MOCTABIIIET MaTepUall O FTeHE3UCE U ABOJIIOLNHU MpaBa. OHa BayKHA ISl CPAaBHEHUS
COBpPEMEHHBIX IIPABOBBIX CUCTEM C MTPABOM JAJIEKOTO MPOILIOr0 U TEM CaMbIM [TIOMOTaeT HalTH
MOJIOKUTEIHHBIA OTBET Ha MPOUCXOXKICHUE MpaBa. FOpuandeckas ITHOIOTHS IIOMOTAET TaKKe
HAWTH OTBET Ha BOIIPOC BO3MOKHOCTH U IPEIeJIOB UMILJIAHTAIIMKA COBPEMEHHBIX MOJIeNei IpaBa B
MIPABOBBIE CHCTEMBI PAa3BUBAIOIINXCS CTPAH.

[IpocnexxuBaercs 4eTkasi B3aMMOCBSI3b COIIMOJIOTHH MpPaBa ¢ IOPUINYECKON aHTPOIMOIOTHEH,
crienuguKa KOTOPO COCTOUT B PACCMOTPEHHUH IPABOBOTO YEJIOBEKA KaK MPUPOTHOTO CyIIecTBa. B
COBPEMEHHOM METO/I0JIOTHH UCCIIEeI0OBAaHUS MpaBa B ATON CBA3M HAOMpPAeT CHIIYy Ta TOYKA 3pEHUs,
YTO OCTAaBUB 32 CKOOKaMH MIOHUMAHHE Y€JI0BEKa KaK MPUPOIHOTO (OMOJIOTHYECKOTO CYIIEeCTBA)
HEJb35 TOCTPOUTH U MOJTHOIEHHYIO0 KOHIEMIUIO TPAaBOCYOBEKTHOCTH, BCIO CUCTEMY B3aMOCBS3H U
B3aUMOJICHCTBUS IIpaBa U 4eJIOBEKa, Kak CyObEeKTa IpaBa, YeJI0BEKA OPUIUIECKOTO.

Cornmonorus mpaBa B3aUMOJICHCTBYET C IOpUIUUYECKON nicuxonorueit. HecMotps Ha parimoHaabHbie
crocoOb! (hOPMUPOBAHHUS U CYIIECTBOBAHHMS ITPaBa €ro BO3JICHCTBHE, KaK Ha OTJICIIBHOTO YEIIOBEKA,
TaK ¥ Ha OOIIECTBO B IIEJIOM MPOXOJUT Ha OMpPEIeICHHOM dMOLMOHATEHOM MCUXOJIOTHYECKOM
¢done. Pabots! [leTpakuiikoro o npase Kak MCUXUIECKOM SIBJICHUH, TTOKA3aJId U PACKPBUIN POJIb
YeI0BeUYeCKON NICUXUKH B MEXaHU3Me JICHCTBUSA MIpaBa.

[IpocnexxnBaeTcst HECOMHEHHAs CBSA3b COIMOJIOTUHU MpaBa ¢ KpUMHHOJIOTHEH. Peanu3ys kypc Ha
TYMaHHU3alMI0 YTOJIOBHOTO 3aKOHO/IaTENbCTBA KPUMUHAIMCTHYECKAs HayKa, UCTIONB3YS
COITMOJIOTHYECKHUE MCCIIEIOBAHUS MOXKET MPOAHATU3UPOBATh TAKHE HHCTUTYTHI YTOJIOBHOTO TIpaBa
KaK coy4yacTHe, MOKyIIeHne, HeooXxoaumas 000poHa, 3 PeKTUBHOCTh MPUMEHEHHSI OTACTBHBIX
BUJIOB HaKa3aHUs HE CBSI3aHHBIX C JIUIICHUEM CBOOOIBI.

TakuMm 0Opa3om, COIMOJIOTHS MpaBa Kak yueOHas AUCHUILINHA JOTOIHIET U KOHKPETH3IUPYET
COBPEMEHHYIO TEOPHIO MPaBa B YaCTH M3yUYEHHUs BOIIPOCOB I'€HE3MCa, SBOJIOINH, COIUATBLHOTO
MeXaHHu3Ma JIeHCTBUS, U COIMABbHOM 3()PEeKTUBHOCTHU TIpaBa.

OrnpenenuB HAyYHBIN CTaTYC COIMOJIOTUH MPaBa KaK MEXIUCITUTUIMHAPHON OTPACIy HAyYHOTO
3HAHUS O COIMATBHON 00YCIOBIEHHOCTH TIpaBa U 0OpAaTHOM BO3/ICHCTBUU MpaBa Ha OOIIECTBO, MbI
CMOXXeM ChOpMYITHUPOBATH U €€ (PYHKITH, TTOKa3aTh KAaKylO POJIb OHA BBITIOIHSET C OJTHOW CTOPOHBI
B IIPABOBEJICHUH, a C IPYroi B o01IecTBe. B mepByto ouepenp, kak u arodast Ipyras Hayka
COIIMOJIOTHS IPaBa BBIMOTHSIET ITO3HABATEbHYIO (DYHKITHIO. Bech KOMIUIEKC FOPUINICCKIX HaYK,
KOTOpBIE MBI U3y4alld B Kypce MPaBOBEICHUS Jall HAaM 3HAHUS O MPaBe KaK O OPUIUIECKOM
sBiieHud. OOIas TeopHst TOCYIapCcTBa M MpaBa — O 3aKOHOMEPHOCTSAX BOSHHKHOBCHHSI M Pa3BUTHS
MpaBa U TOCYIapCTBa C OPUIUIECKON TOUKU 3pPEHUS B IIEJIOM, OTPACIeBble KOHCTUTYIIHOHHOE,
YTOJIOBHOE, TPAXKIAHCKOE, MEXIYHAPOAHOE, YdKOHOMUYECKOE U JP. B COOTBETCTBUU CO CBOMMH
00BEKTaMH U MPEMETAMU UCCIIEIOBAHMS KaK MPAaBO yIOPSI0YMBAET OOIIECTBEHHBIE OTHOIICHHUS B
TOM WK MHOHU cepe )Ku3HeneATeTbHOCTH o0mecTBa. COIMoIOrHs mpaBa, pacCMaTpUBas MPaBo B
COLIMATTbHOM KOHTEKCTE, CYIIECTBEHHO PaCHIMPSET U YIIyOseT Halle IOPUANYECKOe BOCIIPHUITHE
npaBa, GOPMYITHPYET COITMOIOTHICCKHII THIT TIPABOITOHMMAHHS.

C nmo3HaBaTeNnbHOU CBsi3aHa WH(MOpMaLMOHHAST PYHKIHS COIMOI0TuH mpaBa. OcoOeHHO, 3TO



KacaeTcsi IMIIMPHUECKON COLIMOJIOTHH IPpaBa, KOTOpas J0JDKHA HH(OPMHUPOBATH 3aKOHOAATENS 00
s pexTuBHOCTH/HEIPHEKTUBHOCTH TEX WM MHBIX HOPM, a YIIPABIECHYECKUE CTPYKTYPHI O
JIEICTBUM PABOBOM CUCTEMBI B LIEJIOM U €€ OLICHKE 00IIECTBOM.

B aroii cBs3u B.O. becmanblii BeienseT KpUTUUECKYIO (DYHKITUIO COITMOJIOTHH TIpaBa, KOTopas
COCTOUT B ONpPEeNICHHH POOJIEMHBIX BOIIPOCOB B (DYHKIIMOHUPOBAHUH TpaBa U BCEi
IOPUJINYECKOI CUCTEMBI, BBISIBIIEHUM HECOOTBETCTBUS OOIECTBEHHBIX OTHOIIEHUH PeryIupyroIuM
UX [IPaBOBBIM IIPEIIUCAHUAM U 3aKOHOJATEIbCTBY B LIETIOM.

Ha Tom ocHOBaHMM, 4TO COLIMOJIOTHS MpaBa CBA3aHa C IOPUCIIPYIEHIMEN, KoTopas oOpalleHa K
npaktuke, JK. KapOonbe BeIIenseT ee mpakTuieckyro GyHkuuio. Tak, 001acTsIMu MPaKTHYECKOTO
IPUMEHEHHs COLMOJIOTHH IIPAaBa TaKUe aCHEeKThI IPaBa, Kak UCKYCCTBO CYAMTh U 3aKOHOJIATENIbHOE
HCKYCCTBO, FOPUCIUKIIMS U 3aKOHOTBOPYECTBO, HOTapHAJIbHAsl IPAKTHKA.

MOXHO BBIIETUTbh AKCHOJIOTUYECKYIO (DYHKIIMIO COLMOIOIMH IIPaBa, KOTOpasi 3aK/I0yaeTcs B
paccMOTPEHMH ITpaBa KaK COLMATIbHON IEHHOCTH.

Comnuonorus npasa BbIIOJIHIET TaKXkKe (PYHKIHMIO COLUATBHOTO IPOEKTUPOBAHMUS.

JIro60i1 3aKOHOIATENFHBIN aKT MPEICTABISAET COO0M COLMANBHBIN MTPOEKT, KOHCTPYKIIHIO
KOTOPOT'O 33/1al0T HOPMBI 3TOTI'0 aKTa. B 3TOH CBsI3U paBo BBICTYIAET JEHCTBEHHBIM
MHCTPYMEHTOM COLIMAIbHOW HHKEHEPUU.

Conuonorus npasa MOKa3bIBa€T HaM, YTO IIPABOBbIE HOPMbI, HE OCHOBAHHbIE HA OTPAXKEHUU
COLMAIBHOM CYITHOCTH HOPMHUPYEMBIX OOIIECTBEHHBIX OTHOIICHHIA, HE B COCTOSIHUU HX
3¢ ¢dexTuBHO perynupoBatk. He BbiosiHeHHE TPAaBOM CBOEH OCHOBHOM PEryIsITUBHON (QyHKIIMU
BJICYET 33 COOOW MPSAMOE MPOTUBOICHCTBHE MPOLIECCaM COLMATBHOTO Pa3BUTHSL.

[ToaTOoMy ¢ TEOpPETHUECKOI CTOPOHBI COLIMOJIOTHUS MpaBa, OKa3blBas U 0OOCHOBBIBAs
COLMANIbHBIC JETEPMUHAHTHI IPaBa, CyIIECTBEHHO 000TaIIaeT MIPABOBYIO TEOPHIO, a C
IPAaKTUYECKOH CTOPOHBI CTAHOBUTCSI HEOOXOJMMBIM JIEMEHTOM MEXaHU3Ma COLUAIBHOTO
KOHCTPYMPOBAHUS U YIIPABJICHUS.



