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BBEOEHWME

I'paknaHCKOE MPOIIECCYATbHOE MPABO — OHA U3 (DyHIaMEHTATLHBIX I0pU-
JMIUYECKUX y4YEOHBIX AUCIMIUINH. OCHOBHOH IIENBIO ¢ M3YUCHHS SBISCTCS
MTOATOTOBKA JIJISI TIPAKTUYECKOHN JEATEIFHOCTH BBICOKOKBATU(DHITUPOBAHHBIX
FOPHCTOB-TIPABOBEIIOB. CYICH, aJBOKATOB, MPOKYPOPOB, HOTAPUYCOB, COTPY/I-
HUKOB OpPraHOB BHYTPEHHUX JeN U Jp. 3HAHHWE MPOIETYPHl PacCMOTPEHHS
U pa3pelicHus TPAXKJIAHCKUX JIeNl B Cylle — BOXHEHIINNA MMOKa3aTellh KOMIIE-
TEHTHOCTH FOPHCTA U €T0 MPO(eCCHOHATTLHBIX KaYECTB.

N3ydeHune rpaskIaHCKOro MpoIeCcCyaabHOTo IIpaBa 0a3upyercs Ha 3HAHU-
SIX, TIOJTYYCHHBIX OOYYAIONMMHUCS TPH OCBOCHUH UMHU TAKHX YYCOHBIX JTUC-
IUIUTAH, KaK 00IIIast TeOpUs TOCYAapCTBa U MpaBa, KOHCTUTYITHOHHOE TIPaBo,
CyIOyCTPONCTBO U T. A.

PaccMarpuBaeMbie B y4eOHOM ITOCOOWM MTPAaBOBBIC HHCTUTYTHI U KaTEro-
UM UIMEIOT B3aUMOCBSI3aHHBIC MEK TUCITUILTHHAPHBIC CBA3U C AaHAIOTHYHBIMUA
WHCTUTYTaMHU U KaTCTOPHSIMU TAaKUX YYCOHBIX IMCIUIDIAH, KaK YTOJOBHBINA
IpoIiecc, apOUTPaKHBIN TPOIIECC, aIMUHUCTPATUBHO-ICITUKTHBIN MPOIIECC.

ABTOpBI y4eOHOTO 1MOCOOHS TOCTAaBHIIN Tepesi COOOH Lesb B JOCTYITHON
(dhopMe mpenomHecTH yYeOHBI MaTepHall, YTO IMOMOXET O0yYaroIUMCS TO-
CTUTHYTH CYITHOCTh JTAHHOW OTPACIIH MPaBa, MPUPOIY U OCOOCHHOCTH TPax-
JTAHCKUX TIPOIICCCYaTbHBIX MPABOOTHOIICHUM, a TAKKE HAYYUTHCS TOHUMATH
HOPMBI TPXKIAHCKOTO MPOIECCYATFHOTO 3aKOHOJIATEeIbCTBA W OCBOUTH IPO-
[IECCYaJIbHBIN MOPSIOK OCYIIECCTBICHUS MIPABOCYIUS IO TPAXKJTAHCKAM JICIIaM.

B yueOHOM moCoOMH JaeTcs aHAIH3 MOJOKEHUN TCOPUU TPAXKTaHCKOTO
MIPOIECCYATLHOTO MpaBa U JECHCTBYIOIIETO 3aKOHOMATeIbCcTBa. Jiis mydre-
TO YCBOCHHUS OCHOBHBIX MOJIOKEHHUI TPaXkIaHCKOTO MPOIECCYaTBHOTO Mpa-
Ba B y4eOHOM MOCOOMU MPUBOIATCS PUMEPHI U3 CyneOHOI mpakTuku. Bee
9TO MO3BOJUT OOYYAIONIUMCS JIYYIIE MOHATH OCOOCHHOCTH TPaKIaHCKOTO
MIPOIECCYATLHOTO MIPaBa, aKTUBU3UPOBATh HAYYHBIC HCCICOBAHUS B Ce-
pe TPpaXIaHCKOTO MPOIECCYaTbHOTO TpaBa, a JFOOMY 3aUHTEPECOBAHHOMY
JIUITY JIy9Iie pa3oupaTbCs B COBPEMEHHBIX MPOOJIEMax TPaKJaHCKOTO CYJIO0-
TIPOU3BOJICTBA.
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T'maBa 1

IIPEIMET I CUICTEMA
TPAYKTAHCKOTO ITPOLIECCYAJIBHOTO ITIPABA

1.1. Ob1e 10o105KeHNsI IPaKIaHCKOT O IIPoIleccyaabHOIOo Ipa-
Ba (MOHATNMe, IpeaMeT, MeTO, M CVICTeMA)

Coracho ct. 2 Konctutynuu Pecny6onuku Benapycs (nanee — Koncru-
TYIHs) YEJOBEK, €ro Mpasa, CBOOOIBI U TapaHTHH HX PEasTH3alliH SBISIOT-
s BBICIIIEH IIEHHOCTBIO U IIeJIbI0 00IIecTBa U rOCYAapcTBa, coriacHo cr. 21
OcHOBHOTO 3aKOHa BBICIIEH [IEJIBI0 TOCYIapCTBa SIBIISIETCS 0OecieYeH e IpaB
u cBobox rpakaaH. OJMH U3 rapaHTOB COONIONEHUS JaHHBIX HOPM — IIPaBo
rpakAaHMHa Ha 3aIIUTy CBOMX IIPaB B IPak/IaHCKO-IIPaBOBOM HOPSIIKE Yyepe3
CyJl, KOTOpBIH cortacHo cT. 115 KoHcTuTymu ocymiecTBisieT paBocyaue Ha
OCHOBE COCTA3aTeIbHOCTH U PAaBEHCTBA CTOPOH B MPOIIECCE.

HUcxons u3 ct. 2 Konekca Pecnyonuku benapych o cyJ0ycTpoiicTBe U cTa-
Tyce cynei cyneOHast BIacTh OCYIIECTBILSIETCS IIOCPEICTBOM KOHCTHTYIIOH-
HOTO, TPaKAaHCKOTO, YTOJOBHOTO, XO3SHCTBEHHOIO W aJIMHHUCTPATUBHOTO
CYZIOTIPOM3BOJICTBA.

I'paxxaanckoe Cy0Mpou3BOJCTBO MTPU3BAHO 3AIIUINATh TPAXJIaH B CITy-
Yyae HapyIIeH!s, HeTPU3HAHMS WM OCTIApUBaHUS MX NPaB, CBOOO MITH HHTE-
PECOB, BBITEKAIONIUX U3 TPAXKIAHCKUX, )KUITUIIHBIX, 36MEJIbHBIX, CEMEHHBIX,
TPYAOBBIX M MHBIX MpaBooTHomeHni. CoracHo cT. 10 ykazaHHOTO Kozekca
WHOCTPAHHBIM TpaXKJIaHaM | JIIaM 0e3 rpakJIaHCcTBa rapaHTUPYETCs IPaBo
Ha cyJeOHYIO 3alUTy HapaBHe C rpaxnaHamu Pecryonuku benapycs, ecnu
nHOe He onperneneHo KoHcTuTyue, 3akoHaMu U MEKTyHapOJHBIMU JIOT0-
Bopamu Pecniyonuku benapyce.

I'paxxnanckoe mporeccyaqbHOE IMPaBO Kak CaMOCTOSTENbHAsl OTPacib
TIpaBa UMEET CBOW MPEMET U METO/I IPAaBOBOTO PETYIHPOBAHUSI.

Bomnpoc o npeamere rpaxxaHCKOro MpoLecCyalbHOTO IpaBa B I0pUIUde-
CKOH HayKe pelieH HEOTHO3HAYHO.

OnHU ydeHbIe 100 npeomemom npoyeccyanbHo20 npasa IOHUMAIOT IPax-
JIAHCKOE CYJOMPOHM3BOJACTBO (MPaXKIAHCKHH MPOLECC), T. €. PEryIHpyeMyro
MIpOLIECCYyalIbHBIM 3aKOHO/IATENILCTBOM JIESITENILHOCTD Cy/a O0IIe IOpUCaNK-
1Y, JOJDKHOCTHBIX JIMII CyAa, IOPUANYECKHA 3aWHTEPECOBAHHBIX B HMCXOJIE
Jiena JInil, APYTUX yYacTHUKOB IIPOIIECca 10 PaCCMOTPEHHUIO U pa3pelieHHI0
TPOKAAHCKHX JIEJI, a TAKKE 10 MPUHYIUTEIFHOMY HCHOIHEHHIO CYJeOHBIX
pelICHUH ¥ WHBIX FOPHUCAUKIIMOHHBIX akToB'. J[pyrue mccieqoBarenu cyu-
TaIOT, YTO NPeOMEMOM 2PAACOAHCKO20 NPOYECcCyalbHO20 npasa SBISIOTCS

1 Cwm.: I'paxpanckuii nponece. Obmast gactp : yueOHuk / mox obur. pex. T.A. Benooi,
W.H. Konsako, H.I'. FOpkeBuya. — 2-e u3p., nepepad. u gom. — Munck, 2006. — C. 13.
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oO1IecTBeHHbIE OTHOMIEHHS, BO3HHUKAIOIINE MTPU OCYIIECTBICHUH MPaBOCY-
st o rpakaanckuM aeiam’. T.C. TapaHoBa MO MPEIMETOM OMpEIEIseT
IPAXKIAHCKOE CY/IOMPOU3BOICTBO

MB&lI pazziensieM TOUKY 3peHHs yI€HbIX, KOTOPbIE MO/ IPeIMeTOM IPakIaH-
CKOT'0 MPOIecCyaJTbHOro MpaBa MOHUMAIOT IPAXJAHCKOE CYJIONPOM3BOJICTBO
(rpaxmaHCcKuMil poIIece), T. €. PEeryaupyeMyro MPoIecCyaTbHbIM 3aKOHOATe b-
CTBOM JIESITEIILHOCTH Cy/la O0MIeH IOpUCANKIMH, FOPHINIECKH 3aNHTEPECOBaH-
HBIX B UCXOJI€ JIeJIa JIMI ¥ JIPYTHX YYaCTHHKOB ITPOLECcCa M0 PacCCMOTPEHHIO
W pa3pelIeHHI0 TPAKAAHCKUX JIeJl, a TAKKe MO IPUHYAUTEIEHOMY HCIIONHE-
HUIO CYAEOHBIX TIOCTAHOBIEHUM M HHBIX FOPHCANKIIHOHHbIX aKTOBS,

CyneGHast eSTeNbHOCTD M0 TPaKAAHCKUM JIeflaM MTPOTeKaeT B crienugu-
4YecKoi (hopMme, PUCYIEeN TONBKO IPaskKAAHCKOMY CYAOIPOU3BOACTBY, COOIIO-
JIeHUE KOTOPOH ISl cyAa 00sI3aTeNbHO, a HapyIICHHE B OIPENeSICHHBIX 3aK0-
HOM CIIy4asiX MOKET IIPUBECTH K HE3aKOHHOCTH Cy/IeOHOTO ITOCTaHOBIICHUSI.

IIpoueccyansnas popma — nocie10BaTEIbHBIN, ONPEETeHHbBIH HopMa-
MH T'PaKAaHCKO-TIPOLIECCYaJIbHOTO TpaBa IOPSA0K PaCCMOTPEHHUSI U paspe-
LIEHUs TPaKIaHCKUX aeid 1o cyniectBy. CyneOHas npoueccyaibHas Gopma
HE pacrpocTpaHsIeTcs ¥ He 00s3aTelbHa IS IPYTUX BUIOB AESTEIBHOCTH 10
3ammTe CyObEKTHBHBIX I'PaKAIAHCKHUX MpaB. [ paxkraHckoe mporeccyanbHoe
MIPaBO HE MOXKET PEryJIHPOBATh JIESTEIBHOCTh BCEX TOCYapCTBEHHBIX Opra-
HOB ¥ 00IIECTBEHHBIX OPraHM3alMi 110 3aLIUTE TPaKIaHCKHUX ITPaB.

MeTo10M NPaBOBOIo PeryJIHPOBaHMS SBISIETCS CIOCOO MPABOBOTO BO3-
JIeCTBHS Ha OOIIIECTBEHHBIE OTHOIIEHHS, BO3HUKAIOIUE B XOJ/I€ pacCMOTpe-
HUS ¥ pa3petieHus TPasKAaHCKUX A€, C IeNbI0 UX OBICTPOTO ¥ MPaBHILHOTO
paccMOTpeHUsI U pa3pelleHns] U BHIHECEHHUsS 3aKOHHOTO W 0OOCHOBAHHOTO
CyneOHOTO TOCTAHOBJICHHS.

Jlis rpakIaHCKOTO MpOIECCYallbHOTO IIpaBa XapakTepeH umnepa-
MUGHO-OUCRO3UMUBHBLIL MEMOO RPABOBOZO PEYNUPOSAHUA OOIECTBEH-
HBIX OTHOIICHUH.

Hmnepamusnas cmopona MeToia IpaBOBOTO PETYJIMPOBAHUS BhIpakaeT-
Csl B TOM, YTO OTHOILIEHHUS MEX/Iy CyJIOM U yYaCTHHKAMH I'PaXJaHCKOTO Cy-
JIOTIPOM3BOJICTBA CTPOSITCS 110 MIPHHIIMITY BJIACTH U MMOJUUHEHUsI. BacTHOCTH
cyla TOIKPEIUBIETCS ONpEeNICHHBIMI CaHKIMAMH, MpPeITyCMOTPEHHBIMU
HOpPMaMH T'Pa)<JaHCKOTO IPOIECCYaIbHOTO MpaBa, KOTOPHIE SBIISIOTCS CIIO-

1 Cm.: Tpaxmanckuii npouecc : yuebuuk / nox pex. B.B. Komaposa. — Xapskos, 2001. —
C. 5; I'paxaanckoe nporeccyanbHoe npaBo Ykpaussl : yae6uuk / C.C. borukosa [u np.] ; mox
o6m1. pen. C.C. brrukosoii. — Kues, 2009. —C. 17.

2 Cwm.: Tapanosa T.C. I'paxxnanckuii mporecc. OOmast yacth : y4ed. mocodue. — MUHCK,
2011. - C. 25.

3 Cm., nanpumep: Tuxuns B.I. I'paxpanckuii npouece : yuebHuk. — Munck, 2009. —C. 7 ;
Tuxuns B.I., Kpymios B.A. I'paxxaanckuii mponecc : yae6. nocobue. — Munck, 2013. —C. 8.
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cO0OM IPUHYK/IEHHS CyOBEKTOB K OCYIIECTBICHUIO CBOMX MTPOILIECCYaIbHBIX
00s13aHHOCTEH.

VYka3aHHBIE CAHKIMM MOKHO Pa3JIeINTh Ha CIEIYIONINE CAMOCTOSTEIb-
HBIE BHIBI

TIPUMEHSIEMBIE K CYAY;

TIPUMEHSIEMBIE K IOPUINYECKH 3aMHTEPECOBAHHBIM B UCXO/IE JIeTa JINLaM,;

MIPUMEHsIEMbIE K YYaCTHHUKAM IIPOIecca, He MMEIOIINM I0pUANYECKOH 3a-
MHTEPECOBAHHOCTHU B UCXOJIE JIeTa.

Hucnosumusnocms  (pacnopsoumenvhocms) TPOSBISETCS B TpaskIaH-
CKOM TIPOLIECCE B TOM, UTO CyAeOHas 3alUTa BO3MOXKHA JINIIB 110 MHUIIHATH-
Be (BOJICU3BABIICHHUIO) 3aHHTEPECOBAHHBIX JUIL. [10 00IIeMy MpaBHITY TOIBKO
3aWHTEPECOBAHHOE JIMIIO BIIpaBe BO3OYAUTH JIEN0 MO0 OTKa3aThcsl OT MCKa
W CTOPOHBI MOT'YT 3aKJIFOUMTh MUPOBOE cortamienue. CyJ 1o cBoei nHUIMA-
THBE I'PaKAAHCKHE JIeNa He BO30YK/aeT.

Ha ocHoBaHMM BBIIEH3IIOKEHHOTO TPAKAAHCKOE TTPoLeccyaJbHOe Mpa-
BO —3TO OTPACIIb IIPaBa, PEryIMpYIOIIast OOIIECTBEHHbIE OTHOIICHNS, CKIIa/IbI-
BAIOIIHUECS MEXKILY CYOM M YYaCTHUKAMH I'PAXKIAaHCKOTO CYJONPOM3BO/ICTBA IO
PacCMOTPEHHUIO M pa3pelIeHHI0 MPayKAAHCKHX JIEI, a TAK)Ke IPHHYIUTEIILHOMY
WCIIOJHEHUIO CYA€OHBIX IIOCTAaHOBJIEHUH U MHBIX FOPUCIUKIIMOHHBIX aKTOB.

I'paxcaanckoe mpolLeccyaabHOE MPaBO PEryilHpyeT pa3sHOOOpasHble OT-
HOIIICHNS!, BO3HUKAIOIINE B IIPOIECCE OCYLIECTBICHHS CYIaMH IPaBOCYIIHS.
MHOro4YHCIIeHHBIE HOPMBI W HMHCTUTYTBHI TPAXKIAHCKOTO IPOILECCYaTLHOTO
TIpaBa €MHBI ¥ B3aMMOCBSI3aHbI MEX Ty co0o#. Jlornuecku nocnenoBareabHoe
1 BHYTPEHHE COIVIACOBAHHOE PACIIOJIOKEHHE HOPM U MHCTHUTYTOB COCTaBJIS-
€T CUCTEMY T'PaKIaHCKOTO MpoleccyabHOro npasa. Crucrema rpaxaaHcKoro
TMIPOLIECCYaANILHOTO IpaBa BKJIIOYAET: HOPMBI, COAEpIKaliye OOIIUe NpaBHia
TPaXkKTAaHCKOTO CYJIOTPOU3BOJICTBA; HOPMBI, PErYJIUPYIOIINE MOPSI0K paccMo-
TPEHUs U paspelieHus IPaXAaHCKUX JIe Ha OTJEIbHBIX CTausIX Ipolecca.

Hecwmotpst Ha To uto B ['parknaHckoM mporieccyansHOM Kojekce Pecry0-
nuku benapyce (manee — I'TIK) orcyTcTByeT mpsiMoe nefieHHE Ha OOLIyO
1 0COOEHHYIO YacTH, CHCTEMY TPaKJaHCKOTO IPOIECCyalbHOTO IIpaBa Tpa-
JUIMOHHO MOYKHO Pa3aesuTh Ha 3TH YacTH.

Obwas yacms CONEP>KUT HOPMBI U MHCTUTYTHI, IMEIOIINE 3HAYEHHUE ISt
BCEH OTPacIii rpakAaHCKOTO MIPOIIECCyaIbHOTO MPaBa, BCEX BUAOB M CTAINI
IPaxJIaHCKOTO CYJOMPOU3BOCTBA (HAPUMED, HOPMBI, 3aKPETUISIONINE TPHH-
LUIBI U 33124 TPAKAAHCKOTO CYyIOIPOM3BOJICTBA, HOPMBI O COCTaBe CY/a,
TIO/IBEIOMCTBEHHOCTH M MOJICYTHOCTH TPAXTAHCKHUX JIEJ, YIaCTHUKAX TPaxk-
JTAaHCKOTO CY/IOITPOM3BOZCTBA, O JOKA3aTeIbCTBAX U JJOKa3bIBAHUH, ITPOIIECCY-
ANBHBIX CPOKAX, CYICOHBIX pacxoax, CyIeOHON KOPPECTIOHACHIMH U T. 11.).

Ocobennasi yacmp BKIIOYAET HOPMBI M MHCTHUTYTBI, PETYIMPYIONIUE I10-
PSIIOK  MCKOBOTO TIPOM3BOJICTBA, IPOM3BOJCTBA MO JIEJaM, BO3HHKAIOIIUM
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13 aIMUHACTPATUBHO-TIPABOBBIX OTHOLIEHUH, 0CO00€E ITPON3BOICTBO  ITPUKa3-
HOE IIPOU3BOJICTBO B Cy/I€ I€PBOM HHCTAHIINK, IIPOU3BOJCTBO AEJI B KACCAL[LOH-
HOM TIOPSIIIKE 1 TIOPSAKE Ha30pa; UCIIOIHUTENHHOE MPOU3BOCTBO U T. 1.
I'paxxnaHckoe mpoleccyaabHOE IPaBO Kak OTPACIb [IpaBa Hellb3sl CMEIIH-
Barh C TPayKIaHCKUM IIPOLIECCYalIbHBIM MPABOM KaK OTPaciblo MPaBOBOW Hay-
ku. [IpeamMeToM HAyKH IpasKIaHCKOIO NMPOLECCYATBLHOI0 NMpaBa sBISCT-
Csl TpakIaHCKOE MPOLecCyalbHOe MIPaBO KaK OTpacib IIpaBa U TPaKAaHCKOe
npoleccyaabHOE 3aKOHOAATENbCTBO. [T UCCIeI0BaHMS IPABOBBIX SBICHUH
HayKa Ipa)KJaHCKOT0 IIPOLECCYaIbHOIO IIpaBa UCIOIb3yeT Pa3IuuHbIE Mermo-
0bl (CPaBHUTEIBEHO-TIPABOBOTO aHANHN3a, (POPMATBEHO-JIOTHIECKUH, CHCTEMHO-
CTPYKTYPHBIH U T. /I.) U CHOCOOBI (AHKETUPOBaHHKE, H3yUYCHUE CylNeOHOM Mmpak-
TUKH, aHANU3 U T. 11.). Takum 00pa3oM, HayKa TPaXAaHCKOTO MPoIecCyab-
HOTO IpaBa IOMOTaeT OpraHaM TOCy/lapcTBa pelarh CTOSIIUE Tepes HUMHU
3a1a4M, CBOEBPEMEHHO YCTPaHATh HEIOCTATKH, UCCIEN0BaTh U 0000IaTh
CyneOHyI0 TIPaKTUKY pa3pelieHus TPaKIaHCKUX JeJ M Ha OCHOBE M3YUEHUS
9TOW MPaKTHKU MOATOTABIMBATE HAYYHO OOOCHOBAaHHBIE PEKOMEHAAIMH MO
COBEpIIEHCTBOBAHUIO 3aKOHOJATeNbCTBA. KpoMe Toro, oHa npu3BaHa aHanu-
3WPOBATh IPHUYHMHBI, TOPOXKAAIOIINE TPAXKTAHCKO-TIPABOBBIE CIIOPHI B CTPaHe,
pa3pabarsiBaTh MEPHI MO MPEIOTBPAIICHUIO HAPYIICHHS TPAXKIAHCKUX TPaB,
W3y4aTh TPAXKIAHCKOE CyAOIPOM3BOICTBO B €T0 UCTOPUIECKOM Pa3BUTHH.
HeonHo3HaYHO B COBPEMEHHOH IOPHIAMYECKON JIUTEpaTrype ompeneneHa
CHCTEMa HAYKH IPaKIAHCKOIO MPOIEcCyaibHOro mpasa. Tak, omHu aB-
TOpPBI CYUTAIOT, YTO HayKa IPaxIaHCKOrO IPOLECCYalbHOIO IIpaBa COCTOUT
n3 ByXx yacted — O0mielt n OcobeHHoi. OOmIas yacTh COAEPKUT TEOPETH-
YeCKHUEe MOJIOXKEHHS 110 OOLIMM BOIPOCaM IPaXKJAHCKOTO IPOLECCyaabHOIO
IpaBa Kak oTpaciu IpaBa. OcoOeHHast 4acTh OTpaKaeT HCCIEJOBAHUSA IO
BOIIPOCAM PAaCCMOTPEHHS IPaXKIAHCKHUX eIl B Pa3JINYHBIX BUAX CYJ0NPOU3-
BOJICTBA M Ha Pa3HbIX CTAAMSX MpOIEcca, a TakKe padoThI 0 MEXyHapoa-
HOMY I'pa’klaHCKOMY IIPOLECCY, UCCIEN0BaHUS O HeCYIeOHbIX U Herocynap-
CTBEHHBIX CyAeOHBIX (pOpMax 3alIUThI IPAB U OXPAHSIEMbIX HHTEPECOB,
Jpyrue uccienosarenu B OOIIy0 4acTh BKJIIOYAIOT YUCHUE O NIPEAMETE
U METOJIC HAayKH, 3a/1a4d MPaBOCYAUS MO TPAXKIAHCKHM JeNiaM, MPUHIIUIIGI
IPaxJaHCKOTO CyAONIPOU3BOACTBA, IPAKAAHCKUE IPOLIECCyaNbHbIE IPABOOT-
HOUICHUS M UX CYOBEKTOB, IOPUINYECKN 3aUHTEPECOBAHHBIX B UCXOJE JIeNa
JHI, JO0Ka3blBaHUE U JI0Ka3aTenbcTBa U Jp. B OcobeHHyo yacTh — mpous-
BOJICTBO B CyJi€ I€PBOW WHCTAHIIWH; NMPOU3BOJICTBO B CyA€ KacCAI[MOHHOM,
Ha/I30pHOM MHCTAHINN; UCTIOHUTEFHOE IPON3BOACTBO U Jp. Kpome Toro,
B CHCTEMY HayK{ I'Pa’k/IaHCKOTO IPOLECCYaIbHOTO NpaBa TAKKe BKIIOYEHBI
BOIIPOCHI, CBSI3aHHBIE C JAEATEIBHOCTHIO HEKOTOPBIX HECYNEOHBIX OpPraHOB

1 Cwm.: Tapanosa T.C. I'paxnanckuii mponecc. Obmuiast yacts. — C. 49.
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(HoTapumara, Tpeteilickux cymoB)'. Hekoropbie aBTOpBI 0ojee JAKOHHYHBI
u BKuItoyaroT B OOIIy 0 4acTh O0IIHe MOJIOKEHHS HAYKU TPaKJaHCKOTO Mpo-
LIECCYalIbHOrO paBa U OOLIME MONOKEHUS IPaskAaHCKOIO IPOLECCyanbHO-
ro npaBa, B OcoOeHHyI0 4acTh — Cy/ieOHble U HecyaeOHbIe POPMBI 3aIHUTHI
IPAKITAHCKHX IIPaB2,

1.2. CooTHOIIEHMe I'Ppa>KTAaHCKOTO IIPoIleccyajIbHOIO IIpaBa
C MHBIMM OTpac/IsIMM ITpaBa

I'paxxmaHcKoe TPOIIECCYyaTbHOE MPABO, SBISSICh YACThIO OOIIEH CHCTEMBI
npaea PecniyOnuku benapych, HAXOMUTCSI BO B3aUMOCBS3H C IPYTHMH OTPAc-
JsiMH TipaBa. Tak, rpakIaHCKOE MPOIeCCyaIbHOE MPABO HEPA3PHIBHO CBA3AHO
C TPKIAHCKUM MPaBOM. [ paskJIaHCKOE MPABO ONPE/ENseT, ¥no HEOOXOAUMO
3aIHIIATh, @ TPAKAAHCKOE MPOIECCYANbHOE MPABO OMpPENessieT, KaKk Hajo
3anminars. HanpuMep, HHCTUTYT JAOMYCTUMOCTH JIOKAa3aTeIbCTB BO MHOTOM
npesonpeaencH GopMoii CAeNOK, HHCTUTYT MPEICTABUTEIBCTBA B IIPOLIECCE —
HHCTUTYTOM IPEICTABUTEIBCTBA B TPAXKIAHCKOM IpaBe, MPOIECCyalbHOES
MPABOMPEEMCTBO — CONUIAPHON OTBETCTBEHHOCTBIO UITH CONUIAPHBIM TPeOO-
BaHHEM, YCTYIIKOH MpaBa TpeOOBaHUS WM [IEPEBOIOM JI0ra H T. JI.

I'paxaaHCKOE MpPOLIECCYaTbHOE MPABO B3AUMOCBSI3aHO C CEMEHHBIM, TPY-
JIOBBIM, 3€MEJIbHBIM MPABOM, HOPMaMH KOTOPBIX CyJ PYKOBOJACTBYETCS MPU
PACCMOTPEHHH COOTBETCTBYIOIINX KATETOPUI TpaKIaHCKuX nen. [Ipumepom
MOTYT CIYXXUTh JieJla O BOCCTAHOBJICHUH Ha paboTe HE3aKOHHO YBOJIEHHOTO
pabOTHHKA, PACTOP)KEHUH Opaka, OMpeeiieHHH MPaBOBOrO PeKUMa 3eMelb-
HOTO y4acTKa.

CB#13b TPAXKIAHCKOTO MPOLIECCYaNTbHOTO MpaBa ¢ CyA0yCTPOUCTBOM 00y-
CIIOBJICHA TEM, YTO 3aKOHOJATENILCTBO O CYJOYyCTPONCTBE OMpenessieT LeIn
MPaBOCY/NS, 38]1a4H Cy/a, OOUINIT KPYT IeITeNbHOCTH KaX/I0T0 3BeHa CyeO-
HOU CHUCTEMBI U CyJIeOHBIX UCIIOIHUTENEH.

CBsI3b ¢ KOHCTHTYI[HOHHBIM IIPABOM BBIPAXKaeTCsl B ycTaHOBIeHUH KOH-
CTUTYI[MEH OCHOBHBIX MPUHIIUIIOB MPABOCY/Ms, CYI0YCTPOUCTBA, a TAKKE
(bopM MPOKYPOPCKOTO HAJ30pa 3a CyNeOHOH ACATEIBHOCTBIO.

Taxke CYIIECTBYET CBSI3b MKy MPAXKIAHCKHM MPOLIECCYaTbHBIM H YTO-
JIOBHBIM MpOLIECCyanbHbIM paBoM. O6e oTpaciu peryaupyoT OCyecTBIe-
HHUE TMPaBOCY/Ms, y HAX OOIIME 3aa4u, IPHHIIUIIBI OCYIIECTBICHHS [TPABO-
CyIHsl, CPEICTBA JO0KA3bIBAHUS, €IUHBIA MOPSIOK MCCIEIOBAHHS U OIEHKH
JoKa3aTeabeTB. OMHU U T€ Ke JODKHOCTHBIC JIHIA Cy[a W TPOKYpPaTyphI
BITPaBE MPUHOCUTDH POTECTHI Ha CY/IeOHbIE PEIIEHHS, TIPUTOBOPBI.

1 Cm.: Tuxuns B.I. I'paknanckuii mpouece. — C. 22 ; Tuxuus B.I'., Kpyrios B.A. I'paxnan-
ckuit nponecc. — C. 17.
2 Cm.: LmBinsHsIit nponecc : HaByd. noci6. / 3a pex. }0.B. Binoycosa. — Kuis, 2005. — C. 15.

1


http://www.pdffactory.com

OHAKO MEX/Iy YTOJIOBHBIM MPOLECCOM H IPAXKTAHCKHM IIPOLECCOM CY-
HICCTBYIOT OTIMYMs. Tak, B IPaKIaHCKOM CYIOMPOU3BOICTBE MPEIMETOM
PAcCMOTpPEHUSI CITYKUT TPAKIAHCKO-TIPABOBOH CIIOP, @ YTOJOBHEIN IPoLece
HAIPAaBJICH Ha OCYIIECTBICHNE TIPABOCYAUS II0 YTOJIOBHEIM JIEJIaM.

1.3. MicrouHMKM Ipa>kIaHCKOTO IIpoIleccyajIbHOTO IIpaBa

VcroyHnkamy IpakAaHCKOTO MPOLECCYalIbHOTO MPaBa SIBISIOTCS 3aKO-
HOZATENbHbIE ¥ WHBIE NPABOBHIE aKTHI, KOTOPBIE CONEPXKAT HOPMBI JaHHON
OTpaciy 1pasa.

OCHOBHBIM UCTOYHUKOM IpaBa BOOOIIE M I'PaKAAHCKOTO ITPOIECCyab-
HOTO TIpaBa B YaCTHOCTH siBisieTcs KoHctutynus. B Hell 3akperieHs! 0CHO-
BOIIOJIAraroIye IPHHIHITEI TPaskKIaHCKOTO CY/IOITPOU3BOJICTBA.

OCHOBHBIM HCTOYHUKOM TPaKAAHCKOTO MPOIECCyaIbHOTO IpaBa SIBIIs-
erca ['TIK.

I'TIK cocrout u3 11 pasnenos u 42 maB, 4acTh KOTOphIx (1. 22, 27-30,
32) menstcs Ha maparpadsl, o0bequHseT 566 crareii, cogepxkur npui. 1, 2
u 4. TTIK 1999 r. (B otimume ot I'TIK 1964 r.) Gonee AeTaqbHO PEryIupyer
TpaKAaHCKO-TIPOLIECCyaIbHbIE TIPABOOTHOIIECHUS, JOIIOJIHEH TpHJl. 4, KOTO-
poe BIepBbIe Ha 3aKOHONATEILHOM YPOBHE YPEryJInpoBajo BONPOCH UCITON-
HEHUS pelICHHI MHOCTPAHHBIX CYAOB M apOHTpaxkeil (TpeTefCKUX CY/IOB)
B PecniyOnuke benapycs.

OTnenbHbIE TPaBOBBIE HOPMBI IPAXIAHCKOTO MPOLECCYAbHOTO XapaK-
Tepa COAEpIKaTcsl B aKTax MarepHalbHOTO 3aKOHOAATEIbhCTBA: B I'pakiaH-
ckoM koziekce Pecnyonuku Benapycs (nanee — I'K), Tpymosom komekce Pec-
ny6nuku benapyce (nanee — TK), Konekce Pecniyonuku Benapych o Opake
u cembe (manee — KobC), Xunumnom xonaekce Pecnyonuku benapych (na-
nee — XK), Konekce Pecniyonuku benapycs o 3emite, Kogexce PecryGmuku
Bbenapycsk o cynoyctpoiicTBe u ctaryce cyaen u T. II.

[poueccyanbHbIe HOPMBI TAKXKe COAEPIKarcs B psje 3akoHoB. Harpumep,
B 3axone PecryOnuku benapyce ot 8 mas 2007 . Ne 220-3 «O npokypary-
pe Pecnyonukn benapyce», 3akone Pecnyonukn bemapycs ot 30 nexabpst
2011 1. Ne 334-3 «O06 agBOKarype 1 aJBOKarCKoi aesteapbHOCTH B Pecy0mm-
ke benapyce» U T. 1.

K rcTounrKam rpakiaHCKoro MpoIecCyalbHOTO IpaBa OTHOCSTCS TaKkKe
nexpetbl U ykasbl [Ipesunenra Pecnyonuku Benapych, koTopble cormiacHo
ct. 1, 2 3axkona Pecrry6nuku benapyce ot 10 suBapst 2000 r. Ne 361-3 «O HOp-
MaTUBHBIX NIPaBOBBIX akTax PecnyOnuku bemapycs» oTHECEHBI K 3aKOHO/A-
TeJbHBIM akTaM. Tak, Jlekper [Ipesunenta Pecriyonuku benapycs ot 24 HosI-
Opst 2006 . Ne 18 «O HONOTHUTEIBLHBIX MEpax 110 TOCYAaPCTBEHHOM 3aIUTe
JieTeil B HeOIaronomyyHbIX CEMbSX>» yCTAHOBHUII ITOPSI0K PACCMOTPEHHUS CY-
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JlaM{ TpeOOBaHMUH O B3BICKAHHMH C 00SI3aHHBIX JIUI] PACXOJIOB IT0 COJEPIKAHHIO
JieTel, Haxo/SIIUXCsl Ha TOCYIapCTBEHHOM O0€CIIeUeHHH.

Hexoropble BONpOCH! TpaXkIaHCKOTO CYJONPOU3BOACTBA PETYIHPYIOTCS
noctanoBneHussMu CoBera MunuctpoB Pecriyonuku Benapyce. Hampumep,
noctanoBneHre Cosera Munuctpos Pecryonuku benapyck ot 30 nekadpst
2006 1. Ne 1775 «O06 yrBepxaeHuu [lonoxeHnst 0 mopsiike BBIILIATH U pas-
Mepax CyMM, MOAJISKAIUX BbINJIaTe MOTEPIIEBIINM, TPaKAaHCKUM HCTIIAM
W WX TPEACTaBHUTEINSIM, CBUAETEISIM, SKCIIEpTaM, CHenraliucTaM, MmepeBoi-
YHMKaM, TIOHSTHIM, JIMIIaM, OKa3bIBAIOIIUM CO/ICHCTBHE B NMPOBEICHNUH CIIEA-
CTBEHHOT'O JEHCTBUS» perIaMEHTUPYET MPOLEAypY BO3MELIEHHs CyeOHBIX
W3IEPIKEK 0 TPAXKIAHCKUM JeTIaM.

K ncrounnkam rpasx1aHCKOT0o IPOLECCYaTbHOTO TPaBa OTHOCSTCS M MEX-
JyHapoaHble noroBopbl Peciiyonuku benapyce. B wactHoctH, st paspere-
HUS TPOKAAHCKUX JI€J C y4acTHEM MHOCTPAHHOTO JJIEMEHTa MPUMEHSIOTCS
nosio’keHus1 KOHBEHIIMM O MpaBOBOM ITOMOIIM M ITPABOBBIX OTHOIICHHSX IO
TPKAAHCKUM, CEMEHHBIM W YTOJOBHBIM JIeNlaM, 3aKJIIOYEHHOW 7 OKTAOps
2002 r. rocynapcrBamu — ydactHrukamu CHI™ B Kumnnese, norosopos o mpa-
BOBOUM momoru Mexay PecmyoOnukort benapyce u Pecmybnukoii [lonbiia,
JIutoBckoit Pecriyomukoii, JlatBuiickoit PecryOmukoii u T. 1.

JlelicTBre TpaXKIaHCKHUX IPOLECCYabHBIX HOPM OIIPEJEIISIETCsl BO Bpe-
MEHH, ITPOCTPAHCTBE U 110 KPYTY JIUII.

Jlnist neficTBUSI HOPM BO BPEMEHH XapaKTEPHBIM SIBISIETCS TO, YTO OHH IO
oOmeMy mpaBWIIy HE UMEIOT OOparHOW CHJIBI, €CIIM 3TO TOJBKO IIPSIMO HE
yKka3aHo B 3akoHe. OytHaxo cortacHo 4. 2 cT. 4 I'TIK oOparHo#i cHitbl He IMeeT
TO TPAXKIAHCKOE ITPaBOBOE 3aKOHOJATENILCTBO, KOTOPOE OTpaHMYHMBAET Ipa-
Ba YYaCTHHKOB TPAXIAHCKOTO CYJONPON3BOZCTBA. [IpOM3BONCTBO MO Ipaxk-
JaHCKUM nentaM B PecrryOnvike Benmapych B cynmax BeaeTcst B COOTBETCTBHU
C TPaXIAHCKUM MPOLECCYaJbHBIM 3aKOHONATEILCTBOM, JNEWCTBYIOUIMM BO
Bpems paccmotpenus aena (ct. 4 I'TIK).

JlelicTBre rpaXk TaHCKUX MPOLIECCYaIbHBIX HOPM B ITPOCTPAHCTBE OMpeie-
JIsieTCsl KOMIETEHIIMeH opraHa, U3/aBlIero HOpMaTuBHEIA aKT, 1 MECTOM Ha-
XOXEeHU cya, paccMmarpuBatomero jieno. CornacHo ct. 4T TIK nmponsBoacTBo
TI0 TpakAaHCKuM JsienaM B PecriyOnuke benmapych BeieTcst B COOTBETCTBHU C
TIpoLieCCyaIbHBIMA HOPMaMH, KOTOPBIE IEHCTBYIOT Ha €€ TEPPUTOPHH.

JleicTBre rpa)kJaHCKUX MPOIECCYaNTbHBIX HOPM IO KPYTY JIMI pacIpo-
CTpaHseTCsl Ha BCeX TpakiaH W ropuandeckux jun Pecrybnuku bemapyce.
Kpome Ttoro, cormmacuo ct. 541 I'TIK wHOCTpaHHBIE TpaxkaaHe U juia 0e3
TpaKAaHCTBA UMEIOT IPaBO OECIIPEnsTCTBEHHOTO o0pamieHus B cyasl Pec-
nyOnukn benmapych 1 MONB3YIOTCS TPaXKIaHCKUMH ITPOLIECCYaIbHBIMU TIpa-
BaMM HapaBHE C OEJOpYCCKUMH TpaxkaaHamMu. UTo KacaeTcsi HHOCTPaHHBIX
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FOPUIMYECKHX JIUI[, TO OHH UMEIOT TPaBo 00paIarsCsi B Cyanl Pecryonuku
Benapych U Ipu 3TOM MONB3YOTCS TPAXKIAHCKUMHE MPOIECCYaTbHBIMU MPa-
BaMH HapaBHE C IOPUANIECKUMHE JuiiaMu Pecnyonuku benapych, eciiu nHoe
HE MPETYyCMOTPEHO 3aKOHOIATEIbHBIMU aKTAMU, MEK Ty HAPOIHBIMH JOTOBO-
pamu Pecny6inku Benapych u comamienusimu ¢topoH (4. 2 ¢tr. 541 T'TIK).

1.4. TloHsITHE IPAXKIAAHCKOIO CyAONPOM3BOICTBA M €TI0 BUIbI

I'pakaanckoe CyI10npou3BoOACTBO (TPAXKIAHCKUN TPOIECC) MPEACTaB-
JIIET COOOH PEerymmpyeMyo TpakJaHCKUM IPOIECCYATEHBIM 3aKOHOIATEITh-
CTBOM JICATEILHOCTh OOMIErO Cy/a, IOPUIUUECKU 3aUHTEPECOBAHHBIX B UC-
XOJIe JieJa JIUI[ U JIPYTUX YYACTHHUKOB IPOIIECCa MO0 PACCMOTPEHHUIO U Pa3-
PEIICHUIO TPAXKIAHCKUX JICN, a TAKKE MO MPUHYAUTSIEHOMY HCIIOTHEHUIO
Cy/eOHBIX TIOCTAHOBJICHUI M WHBIX FOPUCIUKITUOHHBIX aKTOB.

3amauamMu TPaKTaHCKOTO CYJIOIPOM3BONICTBA SIBISIOTCS O0ECIICUCHUEC
MIPABUJIBHOTO U CBOEBPEMEHHOTO PACCMOTPEHUS U Pa3pelieHUs TpakIaH-
CKHX JICJ, UCTIONHCHUS CYICOHBIX TOCTAHOBJICHUN M JIPYTUX aKTOB, MOJ-
JISKAIUX UCTIONHEHUIO, 3alUTa IPaB U OXPaHAEMBIX 3aKOHOM HHTEPECOB
rpaxnaalH u opugndeckux yui (ct. 5 T'TIK). ['paxknanckoe cymonpou3Bo-
CTBO JIOJDKHO CIIOCOOCTBOBATh YKPEIUICHUIO 3aKOHHOCTH, TIPSy TPEIKICHUIO
MIPaBOHAPYIICHUH, BOCTUTAHUIO TPAKIAH B JIyXe YBOKCHUS U HCIIOTHCHUS
3aKOHOB, COOJFOJICHUIO TPABOIOPSIKA. BEIMOTHEHUE 3a/1a4 TPakIaHCKOTO
CYIOTIPOU3BOJICTBA BO3MOXKHO JIUIIIB TIPU YCIOBHU CTPOTOTO COOTFOICHUS CY-
JIOM 3aKOHHOCTH Ha BCEX CTaUIX MpoIiecca.

B coorBerctBuum co ct. 8 I'TIK pasnuuaroT ciienyronye BUABI CYI0TPO-
W3BOJCTBA:

HCKOBOE MPOU3BOJICTBO;

MIPOU3BOJICTBO ITO JIEJIaM, BO3HUKAFOIIUM U3 aIMHUHUCTPATUBHO-TIPABOBBIX
OTHOIIICHU,

0c000€ TIPOU3BOJICTBO;

MIPUKA3HOE TIPOU3BOJICTRBO.

Kpowme Toro, I'TIK npemycmarpruBaeT BO3MOKHOCTh YCTAHOBIICHUS W HHBIX
BHUJIOB CYZIOITPOM3BOJICTBA.

Hckosoe npouszeo0cmeo XapakTepu3yeTcs TeM, 9TO OHO BO30YKIaeTCs Ty-
TEM TIOJIAYX MCKOBOTO 3asIBIICHUS; B HEM PacCMAaTPHUBAIOTCS CIIOPHI, BHITCKAIO-
IIME U3 TPaXIAHCKUX, CEMEWHBIX, TPYJAOBBIX U JPYTUX MPABOOTHOMICHUH (I1. 2
ct. 1 T'TIK). Hanpumep, fena 0 BOCCTAHOBJICHHH Ha paboTe, pacTop)KeHHH Opa-
Ka, IPU3HAHUY 3aBEIaHUs] HEICHCTBUTEIEHBIM, TPU3HAHHUH MTPaBa COOCTBEHHO-
CTH Ha CIIOPHYIO Belllb U T. 7. CTOpPOHAMHU 3/1ECh SIBJISIFOTCS HICTEIl U OTBETUHK.

[IpaBoBast mpupona sparicoanckux 0en, 603HUKAIOWUX U3 AOMUHUCIMDA-
MUBHO-NPABOBBLIX OMHOUIEHUII, OTIMYACTCS OT MPABOBOW MPUPOMBI CITO-
POB HCKOBOTO XapakTepa, COOTBETCTBCHHO HE NPUMCHSIOTCS HEKOTOPHIC
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MIpaBHJIa HCKOBOTO MPOM3BOJICTBA. Tak, HalpuMep, HeJb3s ITOJJaBaTh BCTPEU-
HBIA KCK, 3aKITIOYaTh MHPOBOC M MEIUATUBHOE corameHus. [Ipon3BoacTBo
BO30Y’KIaeTCs MyTeM MOAaYH JKAIOOKI IO JIeNilaM, B OCHOBE KOTOPBIX JICKUT
aJIMUHUCTPATUBHO-TIPABOBOM CIIOP.

[epeuens kareropuii jaen, paccMaTpHUBACMbIX B JaHHOM IPOU3BOJICTBE,
onpeneneH B ¢T. 335 ['TIK. K TakoBBIM, B YaCTHOCTH, OTHOCSTCS JIeJIa 10 XKa-
nmobaM Ha JCWCTBUS M30UPATEIHLHBIX KOMUCCHIA, OTKA3 OPTaHOB, PETHCTPH-
PYIOUIHX aKThI TPAXKITAHCKOTO COCTOSIHUS, BHECTH UCTIPABIICHUS FITH U3MEHE-
HUS B 3aIUCH aKTOB IPAXKIAHCKOTO COCTOSHU S, HOTApHAITLHBIC JICHCTBUS WA
OTKa3 B UX COBEPIICHUH U T. JI.

B nenax oco6ozo npouzeodcmea et criopa 0 rpaxIaHCKoM mpase. [Ipo-
IIeCC BO30YKIACTCs 3aUHTEPECOBAHHBIM JIUIIOM ITyTEM IOJaYH 3asBIICHUS.
[IpeameToM cyneOHOW 3alIUTHI SBISIOTCS OXPaHSIEMBIC 3aKOHOM HHTEPECHI
rpaxIaH u opraHmzanuii. [lepedeHs nei, KOTOPBIE MOTYT pacCMarpHBaThCS
B MIOPSIJIKE 0CO0OTO MPOU3BOACTRA, ycTaHoBIeH cT. 361 ['TIK. ITpumepom mo-
TYT CITy)KHTB JieJia 00 yCTaHOBIICHUU (PAKTOB, UMEIOIIUX FOPUIUYECKOE 3HAYC-
HUE, PU3HAHUU TPaXTaHWHA OC3BECTHO OTCYTCTBYIOIIUM WJIA OOBSIBICHUU
rpaXJIaHWHA YMEPIIM, TIPU3HAHUU JIBHXKAMOM BEIIH OSCXO3SIHHOM | T. JI.

Ilpukaznvim npouszeo0cmeom SBISETCS MPOU3BOICTBO, BO30YKIaeMOe
TTO 3asIBJICHUIO O B3ICKAHUH JICHEKHOMH CYMMBI HITH HCTPEOOBAHUH IBUKAMO-
TO HMYIIIECTBA C JIOJDKHUKA 0e3 TPOBEICHUSI CYICOHOTO 3aCeIaHus U BhI30Ba
CTOPOH B OIpeneNeHHbIX 3akoHoM ciydasx (ct. 394 T'TIK). I'TIK ycranag-
JIUBAET 3aKPBITHIN MEPEUYCHb TPSOOBAHUIA, KOTOPBIE MOTYT PACCMATPUBATHCS
B YKa3aHHOM mopsike. Tak, 0e3 mpoBeeHUs CyIcOHOTO 3aceaHus 1 BhI30Ba
CTOPOH PacCMaTPUBAIOTCSI M Pa3pEIIatoTCs CYIOM JieJia O B3BICKAHUU ATMMEH-
TOB Ha HECOBEPIICHHOICTHUX JICTEH, €CITH 3TO HE CBA3aHO C YCTAHOBICHHEM
MaTepUHCTBA U (MITK) OTIIOBCTBA. JIaHHbBIH BH/T IPOM3BOCTRA 3aKAHIMBACTCS
BBIHECCHUEM CY/IbCH OMpENeNIeHUs 0 CyIcOHOM TpUKa3e, KOTOPOE SBISCTCS
OJTHOBPEMEHHO UCIIOIHUTEIBHBIM JIOKYMECHTOM.

1.5. Cragnm rpa>kgaHCKOTO IIpoliecca

I'paskmaHCKMIA POIIECC KaK JAEATETBHOCTH CY/a U JIUII, Y4aCTBYFOIIHX B pac-
CMOTPEHHH U pa3pelICHUH MPaKIAHCKUX J€ ¥ MPUHYTUTEITEHOM UCTIOTHEHUN
CyneOHBIX PEIICHUH, TPOXOINT B CBOEM Pa3BUTHH OTPEICIICHHBIC CTa HIH.

Iox cTaguei rpakIaHCKOTO MpPoLEcca CICIyeT IIOHUMATh OTPEICIICH-
HYO COBOKYITHOCTB MTPOIECCYATLHBIX IIPABOOTHOIICHH, 00HhETUHEHHBIX OJ1-
HOM mpolieccyanbHOH 1EIIbIO.

CretyeT OTMETHTD, YTO B TEOPHH T'PaXKIaHCKOTO MPOIECCYaLHOTO Tpa-
Ba CYIIECTBYIOT Pa3IHYHBIC MTOIXOIBI K BOIIPOCY O KOIMYECTBE CTaIUMN TPpax-
JTAHCKOTO Tporiecca. Tak, psj YYSHBIX-TPOIIECCYTUCTOB MPHUICPIKUBAOTCS
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MHEHHSI, YTO TPAKTAHCKHUNA MPOIECC MPOXOAUT CIICAYIONINE CTATHH CYI0-
NMpPON3BOACTBAL:

BO30Y KJICHUE TPAXKITAHCKOTO JIeNa B CYIE;

ITOJITOTOBKA JIeJia K CyneOHOMY pa30HparebCTBy;

cyneOHoe pa30upareIbCTBO B CYJIE MEPBO HHCTAHIINY,

KacCallMOHHOE OOXKaJOBaHHE W OIPOTECTOBAHUE CYACOHBIX PEIICHUMA
U OTIPEJICIICHUIA, HE BCTYIUBIINX B 3aKOHHYIO CHITY;

MIEPECMOTP B MOPSIKE HA30pa CyAcOHBIX PEIICHUMA, ONIPEACICHUN U TI0-
CTaHOBJICHUH, BCTYITUBIINX B 3aKOHHYIO CUITY;

MIEPECMOTP TI0 BHOBH OTKPBIBITUMCSI OOCTOSATEIILCTBAM CYNEOHBIX pellie-
HUH, OTNPENICIICHUH U TIOCTAHOBJICHHUH, BCTYITUBIIHUX B 3aKOHHYIO CUITY;

WCTIOJTHEHUE CYICOHBIX TIOCTAHOBICHUHN W UHBIX AKTOB.

[NepBast craans rpaxAaHCKOTO MPOLIECCa — 8030YHCOEHUE ZPAIHCOAHCKOZ0
dena 6 cyoe. 3aMHTEPECOBAHHBIE JIMIIA OOPAIAIOTCS B CY/ C UCKOM (3asiBiie-
HHUEM, Kano00i#i) 3a 3amMTON CBOMX CYOBEKTHBHBIX PaB JU0O0 3a 3al[UTON
npaB apyrux Jmn. OgHako cama 1mo ceOe mojaada 3asBICHUS aBTOMATUYCCKU
HE BJIeYET BO30YXKICHUE TPAKITAHCKOTO Jema. J[Jsl 3Toro HeoOXoqMMo, 9To-
OBl Cynbs TIPUHSUT 3asBJICHHE K CBOEMY IPOU3BOJACTBY. Bee mporeccyains-
HBIC JICHCTBHUS, COBEpIIAEMbIC HA TAHHON CTaJWH, ONPEICIIAIOTCS HOPMAMU
cT. 242-253 T'TIK.

Iloozomoexa dena Kk cyoeoHomy pazdoupamenscmey UMEET MECTO MOCIIe
TIPUHSATHUS 3asBICHUS CYIIOM W 3aKJIaJ[bIBACT OCHOBY IPABHJILHOTO U CBOE-
BPEMEHHOTO PAacCMOTpeHus jena. CiaemyeT OTMETUTh, YTO B COOTBETCTBHU
¢ 3akoHoM Pecnyomiku bemapycs ot 20 oxrsiopst 2006 . Ne 173-3 «O BHe-
CEHUU JIOTIOIHEHUN U U3MEeHEeHUH B I'paklaHCKUI MpoliecCyallbHbIN KOJEKC
Pecmyonuku Benapych» MpaBoBO€ peryIrpOBaHIE IPaXKIaHCKOTO Tpoliecca
HA CTaJIMH MOATOTOBKH JIeia K CylIe0HOMY pa30UpaTeIbCTBY MPETEPIIeio Cy-
IICCTBEHHBIC M3MEHECHMs. Tak, yKa3aHHBIM BBINIC 3aKOHOM BBEJCH HOBBIN
MIPOIECCYALHBI UHCTUTYT — UHCTUTYT NPe08apumeibHo20 Cy0edHo2o 3a-
cedanusl, NETBI0 KOTOPOTO SBJISICTCS TPOIECCYATbHOE 3aKPEIUICHUE pac-
TOPSAUTEITBHBIX JICHCTBUIA CTOPOH, COBEPIICHHBIX MPH IMTOJTOTOBKE Jeia K
CyneOHOMY pa30UpaTeNLCTRY, ONPECIICHHE 00CTOATEIBCTB, UMCIOIINX 3HA-
YEeHHE JIJIS TIPABHJIBHOTO PACCMOTPECHHUS M pa3pelICHUs Jieia, ONpe/eiiCHIe
JIOCTATOYHOCTH JOKA3aTEIbCTB IO JIENy, UCCICNOBaHUE (PAKTOB IPOITyCKa
CpOKa OOpalIeHus B CyJ WJIH CpOKa UCKOBOH MaBHOCTH. OCOOCHHOCTH TIPE/I-
BapUTEIILHOTO CYJIcOHOTO 3aceaHus yCTaHOBIeHHI cT. 264 T'TIK.

Cyoebnoe pazdoupamenvcmeo — KIo4eBasi CTaausl mpolecca, B KOTOPO
JIEJIO pa3penraeTcs 1Mo CymeCcTBY |, KaK MPaBHIIO, 3aKaHYUBACTCS BHIHECCHHU-

* Cwm., nanpumep: Tuxuns B.I'. Ipaxnanckuii nporece. — C. 16-17 ; I'paxxnanckuii npouecc /
B.A. MycuH [u gp.] ; mox pex. B.A. Mycuna, H.A. Yeunnoii, [[.M. Yedora. — M., 1998. —
C. 9-10.
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eM cynebHoro pentenus (ct. 266—293 I'TIK). Ha 5Toii cTagun rpax1aHCKOro
mporecca MPOMCXOIUT BCECTOPOHHEE, MOJHOE U OOBEKTHBHOE BBISICHCHHUE
JICUCTBUTEITBHBIX OOCTOSTENBCTB JIeNa, PaB U 00S3aHHOCTEH CTOPOH C TeM,
YTOOBI CYJI MOT MTPABHJIBHO Pa3pelIuTh CIIOP B COOTBETCTBUH C YCTAHOBJICH-
HBIMHM (pakTaMH u 3aKOHOM. Kpome Toro, B CyAeOHOM CIIyIIaHWH BO BCei
MOJHOTE MPOSIBIISCTCS ACHCTBHE MPUHIIMIIOB OCYIECTBICHUS MPABOCYIHS
TOJNBKO CYZIOM, HE3aBHCUMOCTH Cy/Iel M MOAYNHEHHS UX 3aKOHY, [JTACHOCTH
cyaeOHoro 3acefaHus, 00beKTUBHON MCTHHBI, 3AKOHHOCTH, JAUCIIO3UTHBHO-
CTH, COCTA3ATENIHOCTH, MPOIIECCYaTbHOTO PABHOIPABHS CTOPOH U T. II.

Ha cragum kaccauyuonmnozo ooicanosanus u onpomecmosanus cy-
0eOHbBIX peweHull u onpeoeilenuil, He 6CHYRUGUIUX 6 3AKOHHYIO CUILY
(ct. 399435 T'TIK), ocymIeCTBIAETCS CaMOCTOSATENBHBIN MO0 CBOEMY Xapak-
Tepy 1 00beMy KOMILIEKC MPOLIECCYaTbHBIX ICHCTBUH, CBA3aHHBIX C ITPOBEP-
KOil 3aKOHHOCTH M 00OCHOBAaHHOCTH CYJCOHBIX MOCTAHOBJICHUH (peleHuUi
U OTIpeiesIeH i), He BCTYIHMBIINX B 3aKOHHYIO CHITY, & TAKKE C COOJIOIEHIEM
CY/ZIOM TIPHUHIIMIIOB MPABOCYAHSI.

OCcO00OCHHOCTD JAHHOW CTaTUM COCTOMT B IMOPSIKE BO30YKIACHUS MPOIIEC-
CyaJIbHOH JIeSITENIbHOCTH CYOB KACCAIIMOHHOW MHCTAHIIUH, CIICHU(pHKE UX
CyZeOHOTO 3acefiaHus, MOTHOMOYHSIX, KOTOPBIMH OHH HAJICJICHBI JIJIs YCTIeIl-
HOTO BBITIOJTHEHUSI BO3JIOXKCHHBIX HA HUX 3a]a4. B 4acTHOCTH, Cy/bl Kaccanu-
OHHOM MHCTaHIIMHU BIIPaBE OCTABUTH pelieHne 0e3 n3MeHeHw s, a )xanoly 6e3
VAOBJIETBOPEHUSI; OTMEHUTD PEIICHUE TIOTHOCTHIO UITH B YACTH M HANIPABUTh
JIeTI0 Ha HOBOE PACCMOTPEHHE B CY/I [IEPBOI HHCTAHIIUK; OTMEHHUTH PEIICHUE
MOJHOCTBIO UITH B YaCTH M MPEKPATUTH MPOU3BOJICTBO 10 JICNTY UK OCTABUTh
HCK 03 PacCMOTPEHUS; U3MEHHUTh PEIICHUE MIIH BBIHECTH HOBOE PELICHHUE,
He Tiepe/iaBas J1eJI0 Ha HOBOE PacCMOTPEHHE, €CIIH T10 JIeNly He TpeOyercs co-
OupaHusl WITH JIOTIOJHUTENILHOW POBEPKH JI0KA3aTEIbCTB, & 00CTOATEIBCTBA
JIeNia CyIOM MEePBOM MHCTAHIIMK YCTAHOBJICHBI MOJHO U MPaBHJIBHO, HO JIO-
MylIeHa olrOKa B MPUMEHEHUH HOPM MaTepUabHOTO MPaBa.

Cranusi nepecmompa é nopaoke Ha030pa cyoedHbvIX peuieHuil, onpeoe-
JIeHUil U HOCMAHOBICHUII, 6CIYRUSWUX 6 3aKoHHyIo cuy (cT. 436451
I'TIK), uMmeeT 11eib 00ECIeUnTh 3aKOHHOCTh B OCYIIECTBICHUH TIPABOCYHS,
MOJTHYIO 3aIHUTY MPaB U OXPAHACMBIX 3aKOHOM HHTEPECOB IPAXK/IAH U Opra-
HH3AIMH, yCTPaHeHHE JOMYNICHHBIX CyAeOHbIX OmHO0K. OCOOEHHOCTH JaH-
HOIl cTaguM COCTOSIT B COCTAaBE Cy/a, MOJTHOMOYHOIO PacCMaTpHBaTh Jieia
B MOPSJIKE HAJ30DPa, B MOPSIIKE BO30YKACHHS JACATEILHOCTH CYJI0B Ha/I30p-
HOI MHCTaHIIMH, B KPYTe JIUII, IMEIOIIUX BO3MOXKHOCTh BO30YIHUTh UX (CYy-
JIOB) TIPOILIECCYaTBbHYIO ESITETbHOCTb.

Ha cragumn nepecmompa no 6no6v omkpoleuiumca oocmosamenbcmeam
CyoeOHbIX peuienuil, Onpedeenuil U NOCMAHOBIeHUIL, 6CIYRUGULUX 6 3d-
Kounyto cuny (ct. 452-458 T'TIK), cyaoM nepecMaTpuBalOTCs BCTYITHBIINES
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B 3aKOHHYIO CHJIy IIOCTaHOBJICHUS Cy[a IPH HAJWYUU OTPEETIeHHBIX 00-
CTOSITENIBCTB, AIOIIUX OCHOBAHHUSI COMHEBATHCS B 3aKOHHOCTH BEIHECEHHOTO
paHee cyneOHOTO akTa. TakuMU 0OCTOSTENECTBAMU MOTYT OBITH YCTAHOBJIEH-
HbIE BCTYIIMBIIMM B 3aKOHHYIO CHJIy ITPUTOBOPOM CYy/a 3aBEAOMO JIO)KHBIE
MOKa3aHUs CBUETENS, 3aBEIOMO JIOKHBIE 3aKJIIOUEHHE IKCIIEPTa WIN BBIBOJ
CHEIMAaJINCTa, 3aBE€I0MO HENPaBWIBHBINA MEPEBOJl, MOATI0KHOCTh JTOKYMEH-
TOB JINOO BEIIECTBEHHBIX J0Ka3aTeNIbCTB, MOBJIEKIINE 32 COO0H BHIHECEHHE
HE3aKOHHOTO MJIM HEOOOCHOBAHHOTO CyA€OHOTO MOCTAHOBIICHHSI.

Ha craguu ucnonnenus cyoeonvix nocmanosnenuii u UHbIX aKmog oos-
3aHHOE JIHIIO (JIOMKHKK) COBEPIIAET JOOPOBOIBHO JIHOO MO MPHHYKICHHEM
JIEWCTBUSI, HEOOXOAMMBIE ISl UCIIOJHEHUS CyeOHOTO MOCTaHOBJICHUS WM
uHoro akra (ct. 459-540 I'TIK). [Ipu 3TOM MPOMCXOIUT MpPaKTHYECKas pea-
TM3alysl pe3yJbTaToB CyAeOHOH JiesTenbHOCTH. Ha TaHHOM cTaauy JOIDKHUK,
TIOCKOJIKY OH IPU3HAH CY/IOM TaKOBBIM, 00513aH JOOPOBOJILHO COBEPIINTH BCE
Te AeHCTBHS, KOTOPBIE MIPEIYCMOTPEHbI B CyI€OHOM pelleHuH, MO0 BO3aep-
KaTbCsl OT COBEPLICHHS 3THX NeUCTBUMA. [IpHHYANTENBHBIH NOPSAOK HCIION-
HEHUsI CyIeOHOTO PEeIIeHHs BCTYIIAeT B CHIIY B CIIydae OTKa3a MM YKJIOHEHHS
00513aHHOT0 JIMIA OT I00POBOJILHOTO MCITOJIHEHHUS CBOEH 00sS3aHHOCTH.

Crnenyer OTMETHUTh, YTO TPOXOXKACHHE CEMH YKa3aHHBIX BBIIIE CTaIHH
He SIBIISIETCS! 00s13aTebHBIM ISl BCEX MPaKIAHCKHUX €N, PaCCMaTpHBaEMbIX
W paspeniaemMbIX cynamiu. Tak, criop MeXIy HCTIIOM U OTBETYHKOM MOXKET
OBbITH OKOHYATEJIFHO pa3pelleH Ha dTarle Cy/1e0HOro pa3ouparesibCTBa IyTeM
3aKJIFOYEHHUS] MUPOBOTO COIVIALIIEHUSI.

WHo¥1 moaxo COCTOUT B TOM, YTO IPaykIAHCKHH MTPOIIECC MTPOXOIUT AT
craauit’;

paccMoTpeHne TpaXJaHCKHUX JIe B CyJle ITepBOW MHCTAHIIHH,

paccMOTpeHHe TPaskJaHCKUX JIeJT B Cy/e KacCallMOHHOM MHCTaHIIUY,

MIEPECMOTP CYIACOHBIX PEUICHHUM, ONPEICICHUN U TOCTAHOBICHUN B TIO-
psAKe HaA30pa;

MIEPECMOTP TPAXKIAHCKUX [l MO BHOBb OTKPBIBIIMMCS OOCTOSITEIb-
CTBaM;

UCTIOJIHEHUE CYIeOHBIX PEIIeHNH, ONpeAeIeH!I 1 TOCTAaHOBIICHNH.

Ha nmam B3mIs, MaHHBIA MTOIXO0A HauOoiee ONpaBaaH U Oasupyercs Ha
ToM, uto I'TIK BBLIENSET MATH TPOU3BOACTB, PA3IMYAIOIINXCS KOMITETEHIIH-
el cyna no paspeuieHuro fena. [Ipu 3ToM B Ka’k0M IPOU3BOACTBE pa3rpaHu-
YHBAOT OTPe/IeNICHHbIC ATAMbI (BO30YKIeHHE POM3BO/ICTBA IO JIEITY, TTO/r0-
TOBKY JieJIa K pACCMOTPEHUIO, pa30MparesibCTBO JieNa B CyAeOHOM 3aceaaHin
C BBIHECCHHEM IOCTAHOBIICHUS).

1 Cm.: Tpaxxmanckuii npouecc / M.C. Waxapsia [n ap.] ; mox pen. M.C. Illakapsa. — M.,
1996. — C. 27 ; I'pasknanckuii mpouecc. O6mas yacts. — C. 34.
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T'1aBa 2

IMPMHIUIIbI TPAKOAHCKOTO CYAJOITPOM3BOACTBA

2.1. ITorsATME M cCMICTEMA NPUHIONUIIOB
Tpa>XJaHCKOTO IIPoIleccyajIbHOIO IIpaBa

TepMUH «IPUHIKUIT 00pa30BaH OT JIATHHCKOTO CIIOBA «PriNnCipium», 4ro
B [IEPEBOJIE O3HAYAET «OCHOBAY, «I1epBOHa4as0». COOTBETCTBEHHO, NPHUHIH-
NbI TPAKAAHCKOI0 MPOLECCYAJTBHOr0 NPaBa —3TO 3aKPEIJICHHBIE B IPaBO-
BBIX HOPMaxX OCHOBHBIE HUCXOHBIE MOJIOKEHUS TPAKIAHCKOr0 Ipolieccyab-
HOTO ITpaBa, BIPAXKAIOIINE €ro HanOoJIee CyIeCTBEHHBIE YEPTHI.

HecMoTps Ha KayIlyrocs OYEBHUAHOCTb JAHHOTO IMOHSATHSA, B HayKe
HUCTOPUYECKHU CIOXKHUIOCh HECKOJIBKO MOJXOAO0B K €ro nmoHumanuto. ITpu-
BEp>KEHIIbl IEPBOT0 U3 HUX TPAKTOBAJIM MPUHIUMBI KaK OCHOBHBIE Hadasa
(nmew), BhIpaXKarolye oOIME 3aKOHOMEPHOCTH PAa3BUTHS OOIIECTBEHHBIX
OTHOIIECHUH MO OTIPABJICHUIO IPABOCYAHS U OTPAXKAIOIIKE €T0 UCATbHYIO
mozenb (C.H. Abpamos, JI.A. Kepumos). UHoit Obi1a mosuius M.A. I'yp-
BHYa, KOTOPBIA MHTEPNPETUPOBAJI NPUHIMI KaK HOPMATUBHO 3aKpeIlIeH-
HOE PYKOBOJSIIIEe MOJIOKEHHE, CXOMHOE ¢ HanboJee o01eil mpaBoBOi HOp-
Moii. B HacrosIee BpeMsl B HAyYHOW M y4EOHOH JTUTEpaType JOMUHHUPYET
MOJIXO/l, COTYIACHO KOTOPOMY HMPHUHIUIIBI TPAKJAHCKOTO CYI0IPOU3BOJICTBA
cienyeT MOHUMAaThb OJHOBPEMEHHO KakK OCHOBOIIOJIATAlOIIME HJEHHBIE
U HOPMAaTHBHO-PYKOBOJAIIME Hayana JAaHHOW oTpacnu npasa (A.A. Bia-
coB, IJI. Ocokuna, T.B. Caxnora, M.K. Tpeymnukos, B.I. Tuxuns,
H.T". FOpkeBuu u ap.)~

CxoqHOE TIOHMMaHWE NPUHIUIIOB CBOHCTBEHHO 3apyO€KHOMY T'pax-
JTAHCKOMY IpOLECCyabHOMY MpaBy. Tak, MpUHIMIIAMH T'PakJaHCKOTO Cy-
JONpOU3BOACTBA [epMaHuu (MPOIECCYaTbHBIMA MAaKCHMAaMH) SIBISIOTCSI
YCTaHOBJIEHHBIE 3aKOHOJATENIEM 00IIME MPaBHJIa, OMPEAEISIONINE X0/ BCETO
cyaonpou3BojictBaZ. Bo ®paHImu 1Mo NPUHIUIAMH TPaXTAHCKOTO MPO-
LIECCYAJIBHOTO NPaBa MOHUMAOTCSI OCHOBHBIE ITPABOBBIE UJIEH, TOJIOKECHHBIE
B OCHOBY 3aKOHOJIATENTbHBIX aKTOBS,

1 Cm.: Biacos A.A. I'paxaanckuii npouecc : y4e0. juist 6akaiaBpos. — 5-¢ u3z., nepepad.
u pom. — M., 2013. — C. 54 ; I'paxxnanckuii nponecc. O6mas yacts. — C. 62 ; OCHOBHBIC IPUHITH-
bl rpaxkaanckoro npouecca / I1.B. Jlornsos [u ap.] ; nox pex. M.K. Tpeymnnkosa, 3. Yemku. —
M., 1991. — 140 c. ; Ocokuna I'JI. I'paxaanckwuii mpouecc. O6mas yacts. — 2-¢ u3., nepepad. —
M., 2008. — C. 117-118 ; Caxnosa T.B. Kypc rpaskiaHcKoro npomecca: TeopeTHIecKHe Hadaia
1 OCHOBHbIe HHCTUTYThI. — M, 2008. — C. 85; Tuxuns B.I. I'paxxaanckuii npouecc. — 496 c.

2 Cwm.: Grunski W. Zivilprozessrecht / Begrundet F. Baur. — 11. neu bearb. Aufl. — Miinchen,
2003.-S. 4.

3 Cm.: I'paskiaHckHit iporiecc 3apy0exkHbIX cTpaH : y4eb. mocobue / C.A. Anexuna [u 1p.] ;
oz pexa. AL Jlasrsan. — M., 2008. —C. 93.
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B ominume oT cTpaH KOHTMHEHTAJIBHON MPaBOBOM CEMBbH MpOIeCcCyallb-
Has noktpuHa AHruu U CILIA He yaenser 3HauuTeIbHOTO BHUMAaHUS HCCe-
JTOBAaHUIO TEOPETUICCKOTO TIOHSTHS IPUHIIUATIOB ITPaBa ¥ UX KIIACCU(PHUKAIIUY.
OpHako B 3aKOHAX, PETYIMPYIOUIMX MPOLEAYPY OTHPABIEHUS MPaBOCYIUS,
CYILIECTBYIOT HOPMAaTUBHO-PYKOBOJSILIUE IMOJIOXKEHUS, NOCBAILICHHbBIE HE3a-
BUCUMOCTH CyJEH, ITIACHOCTH, COCTS3aTeNbHOCTH, AUCIO3UTUBHOCTH, IPO-
[eCCyaTbHOMY PaBHOIPABHIO CTOPOH U 1p.t

CucreMy NPUHIUIOB IPaKJAHCKOTO CYIONPOU3BOJCTBA XapaKTepU3y-
0T Kak cepaieBuny (GyHAaMEeHT) TpaXKIaHCKOTO MPOIIECca, OTPaXKAIOIIYI0
€ro CyIIHOCTh. B TO ke BpeMs He0OXOIUMO UMETh B BHUJIY, YTO yKa3aHHAs
CHUCTEMa, HECMOTPsI Ha ONpe/eIEHHYI0 CTaOMILHOCTH, 00JIaaeT Mpu3Ha-
KOM JMHAMHYHOCTH (M3MEHYHMBOCTH), 00eCreunBasi BO3MOKHOCTh Hau-
Oollee ONTHMAIBHOTO PEIIeHHs 3ajad T'Pa)KIaHCKOTO IPOIEeCcCyabHOIO
3aKOHOJATEIbCTBA. JTO HAXOAUT CBOE BBIPAKEHHE B OMPEJEIEHHOM KOp-
PEKTHPOBKE COMAEPKAHUSA OTACIbHBIX MPUHIIUIOB (HANMpUMep, HbIHE Jeii-
CTByIOIAs penakius HOpMEI 4. 3 cT. 269 I'TIK, 3akperuisronias mpHHIIHIT
HENPEPBIBHOCTH Cy/eOHOro pa3OHpareibcTBa, B OTIIMYME OT paHee IpH-
MEHSIBIIErOCs MpaBuja JOMyCKaeT BO3MOXHOCTh PACCMOTPEHHS IPYTUX
JIelT BO BpeMsl IepephiBa B CylneOHOM 3ace/laHHM), a TAK:Ke B JOMOJHCHUH
YCTOSIBIIEHCS CHCTEMBI TIPUHITUITOB MHBIMU (HAIPUMED, IPUHIIUIIOM MpaBa
OBITH BBICITYIIAHHBIM, TIPUHIIAIIOM O0S3aTEIBHOCTH JTOKA3hIBAHMUSI, TPUH-
[UTIOM HPABCTBEHHOCTHU JIOKA3bIBAHUS, IPUHIIUIIOM CBOCBPEMEHHOCTH J0-
Ka3aTeJIbCTBEHHBIX JeHCTBHN)Z

[IpuHUHUNBI TpaXkIaHCKOTO CYIONPOU3BOJICTBA 3aKPEIIEHbI HE TOJBKO
B clienuan3upoBanHoM kogudumupoBanHoM akte — ['TIK, Ho u B KoHcTH-
tynuu, Konekce Pecriybnukn benapychk o cymoycTpolicTBe M craryce cy-
Iel, psAae MEXITyHAPOIHBIX OTOBOPOB, PAaTU(PUIMPOBAHHBIX HAIIAM TO-
CyAapCTBOM.

I'TIK Pecnyoimku benapycs 1999 1. BiepBble B HICTOPUU Pa3BUTHS OTe-
YECTBEHHOTO 3aKOHO/IaTeICTBA MOCBAIIAET IPUHIUIIAM IPaXTaHCKOTO Ipo-
[ECCYATLHOTO TpaBa OTJCIBHYIO TaBy — 1. 2 «[IpHHIUITEI TPasKIaHCKOTO
cymonpousBoacTBa» (cT. 9-24). B 1o xe Bpems otaenbhbie crarbu ['TIK 3a
IpefenaMu JaHHOW IVIaBbl TaKXKe COJEpXkaT yKazaHHe Ha OMNpEeAeTCHHBIE
TIPUHIMIIBI CYIOTIPOM3BOICTBA 110 TPaKIaHCKUM AenaM. Tak, ct. 25 I'TIK 3a-
KPETUISeT MPHUHITUI MPOIECCyaTbHONH 3KOHOMUH, B COOTBETCTBUY C KOTOPBIM

1 Cwm.: I'paskiaHckHit iporiecc 3apy0exkHbIX cTpaH : y4ueb. mocobue / C.A. Anexuna [u 1p.] ;
oz pexa. A.I. Jlasrsn. — M., 2008. — C. 157, 243.

2 Cwm.: Tapanosa T.C. IIpoGnembl yHH(HKALMH TOKA3bIBAHKS B IPAXKIAHCKOM H XO3SHCTBEH-
HOM CYIOTIPOM3BOJCTBE : aBToped. [auc. ... A-pa ropua. Hayk : 12.00.15 / Benopyc. roc. yH-T. —
Munck, 2012. - C. 6.
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cyneOHBIH Tpoliece T0JDKEH BECTHCh C MUHIUMAJIbHBIMU 3aTpaTaMy BPEMEHH,
CHUI ¥ CPEJICTB Cy/a U APYTUX YYaCTHUKOB IPAXKIAHCKOTO CYIOTIPOU3BO/ICTBA.
Cr. 269 T'TIK ycraHaBIMBacT Ba)KHEUIIME MPUHIUIIBI CYICOHOTO pa3dupa-
TEJILCTBA, ONPEIEIISIONINE TTOPSI0K Pa3pelIeH st TPaKJaHCKUX e — HeTlo-
CpPE/ICTBEHHOCTh, YCTHOCTh, HENPEPHIBHOCTH CylEeOHOTO pa3dMparenbeTsa.
Cr. 241 TTIK 3akperuisieT OCHOBHBIE INMPUHIMIBI OLEHKH CYJOM JOKa3a-
TEJICTB MO TPAXKIAHCKUM JIEIIaM.

Heo0xoanmMo OTMETHTh, YTO MPUHIMITEI TPAXKIAHCKOTO CyHONPOU3BOJI-
CTBAa MOTYT OTHOCHUTBCSI KaK KO BCEMY HPOILIECCY B IEJIOM, TaK U K €ro OT-
JIENIBHBIM CTaJHsIM U MHCTHTYTaM. Hanpumep, NpUHIMIBI 3aKOHHOCTH, OCY-
IIECTBIICHUS TPABOCYANS TONBKO CYZOM MMEIOT 3Ha4Y€HHE I BCEX CTaiui
TpaKAaHCKOTO CYJI0NPON3BOJICTBA. BMecTe ¢ TeM npuHIMIT CBOOOIHOH OLIeH-
KU JIOKA3aTeJILCTB CY/IOM SIBJISIETCS IIPHHIMIIOM OT/IEIBHOTO IPOIECCyaIbHO-
TO HHCTUTYTa — JI0Ka3aTeIbCTBEHHOTO MpaBa.

B psine ciyuaeB nmpuHIMITHL, OIIpE/IEIEHHBIE 3aKOHOJATENIeM KaK OTHO-
csmmMecs K ONpeAeTeHHON CTaauu Ipolecca, NMPUMEHSIOTCSl Ha MHBIX €ro
cTamusax. B vacTHOCTH, MPUHIMTIBI HENOCPEACTBEHHOCTH, YCTHOCTH, HETIpe-
PBIBHOCTH HE TOJIBKO SIBJISIFOTCSI TIPHHLMIIAMH Cy/1eOHOTO pa3dnpaTenbeTBa
B CyJie IIEpBOY MHCTAHIIMH, HO Ml IPUMEHSIOTCS B KACCAIIMOHHOM, HaI30PHOM
MIPOM3BOJICTBAX U B IPOM3BOICTBE IO IEPECMOTPY Cy/IECOHBIX TOCTAHOBIICHHUIH
10 BHOBb OTKPBIBIITUMCSI OOCTOSITEILCTBAM NIPH PACCMOTPEHUH TPaXKIaHCKO-
MIPaBOBBIX CIIOPOB B CyJIeOHOM 3ace/laHnH.

[MpuHIMOBI TPa)KTaHCKOTO IPOLECCYAbHOTO MpaBa Hawbonee ITO0JHO
MIPUMEHSIIOTCS B MCKOBOM ITPOM3BOJICTBE, KOTOpPOE SBISETCS 0a30BBIM.
B HeHCKOBBIX TPOU3BOACTBAX (MPOM3BOJCTBE MO JeJiaM, BO3HUKAIOIIUM
13 aJIMUHUCTPATUBHO-TIPABOBBIX OTHOIIEHHWH, 0COOOM M MPHKAa3HOM MPOU3-
BOJICTBAaX) JCHCTBUE OTACIBHBIX MPOIECCYATbHBIX IIPUHIUIIOB OTPAHUYCHO.
B vactHOCTH, B Jlenax 0co00TO M MPUKA3HOTO IPOU3BOJCTBA B CBSI3U C OT-
CYTCTBHEM CIOPA O NIPaBE HECKOJBKO CHENM(HYHBIM SIBISETCS MPUMEHEHHE
TIPUHIIMIIA COCTS3ATENLHOCTH; B JIENIaX, BOSHUKAIOMINX U3 aIMUHUCTPATHUBHO-
TIPaBOBBIX OTHOUIEHHH, BBH/IY XapaKkTepa CIIOPOB, CKIa IbIBAIOLINXCS MEXITY
3asBUTEJIEM U TOCYJapCTBEHHBIM OPraHOM, TOJDKHOCTHBIM JIMIIOM, YCEYEHO
MIPUMEHEHNE TIPUHIIHIIA JUCTIO3UTHBHOCTH.

[TpuHIMIBI TPaskIaHCKOTO CYAONPOU3BOICTBA UMEIOT BayKHEHIee 3Ha-
YeHUe JUIS TIPaBOTBOPYECKOW U IPaBONPHUMEHHUTEIBHON NESTENbHOCTH,
MIOCKOJIBKY Jal0T BO3MOXKHOCTH 3aKOHOJATEINI0 IOPHIMYECKH TIPaMOTHO
KOHCTPYHPOBaTh TpOIECCyalbHble HOPMBI, a CyIy W WHBIM y4acTHHKaM
mporecca — MpaBWIFHO WX MOHUMATh M NpUMeHATh. Kpome Toro, mpume-
HEHHE MPUHIUIOB T'PaXXJAHCKOTO CYIOIPOHM3BOICTBA MPHU PACCMOTPEHHU
TPaKAaHCKO-TIPABOBBIX CIIOPOB SIBIISIETCS OIHUM M3 MPUEMOB IIPEOAOJICHUS
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npo0esioB B 3aKOHOIATENLCTBE (aHAJIOTUs TpaBa). VX HecoOmoneHue sBist-
€TCsl OCHOBAHUEM I OTMEHBI PEIIEHUs Cyaa.

Mpumep. B 3assneHunn cyny [. ykasana, yto bbiia yBosieHa ¢ pabotbl o n. 5
ct. 42 TK 3a nporyn. CunTas yBO/IbHEHME HE3AKOHHbLIM, OHa NPOCKIA U3MEHUTb
GOPMYNMPOBKY NPUUMHbBI YBONIbHEHUS Ha YBOJIbHEHME MO COBCTBEHHOMY Kena-
HMI0, B3bICKaTb CPeAHMI 3apaboToK 3a BPEMSA BblHYKAEHHOTO NPOryi1a U KOMNEeH-
caumio MopanbHoro Bpeaa. PelweHmem cyaa B yA0BNETBOPEHUN BCEX 3aABIEHHbIX
TpeboBaHMIt OTKa3aHO, OAHAKO NOCTAaHOBAEHO U3MEHUTb AATYy YBO/NIbHEHUSA, B3bl-
CKaTb C OTBETYMKA B NOAb3y [, cpesHUi 3apaboToK 3a BpeMs 3a4eP KN BbiNaaThbl
OKOHYaTeNnbHOro pacueta. lpe3nanymom o06MacTHOMO CyAa PeELUEHME OTMeHe-
HO BBMY CYLLECTBEHHOMO HapyLUIeHWUsi HOPM MPOLEeccyanbHOro npasa (cornacHo
cT. 273 I'MK cya paccmaTpuBaeT Aeno B Npeaenax 3asasBieHHOro MCKoBoro Tpebosa-
HUA; NPOBOANTL CyaebHOoe pa3brpaTenbCTBO B OTHOLWEHUM He3anBieHHOro Tpebo-
BaHMA CyZ NPAaBOMOYEH /ML B C/IYYanX, MPAMO NPEAYCMOTPEHHbIX 3aKOHOM).
BaxxHO MMETh B BHIY, YTO TPABUIA MENCOVHAPOOHO2O ZPANCOAHCKO2O

npoyecca yCTaHABIUBAIOT 0COOBIC NPUHYUNbI, NPUMEHSIeMble NPU paspelie-
HUU CHOPO8 C yuacmuem UHOCMPAHHO20 demeHma. TakOBBIMU SBISIOTCS
(ct. 542 T'TIK):

TIPUHLAI IPUOPUTETA MEKITYHAPOIHBIX IOTOBOPOB;

NPUHIMI  HAIIMOHAIBHOTO pexuMa (IpOIECCyaabHOTO PaBHOMPABHUS
WHOCTPAHHBIX TPaKJaH, JIUI 0€3 TPaXKTaHCTBA, MHOCTPAHHBIX FOPHINIECKIX
JIMI] C TPaKAaHaMU M I0pUANYECKUMHE JuiiamMu PecnyOmnuku Benapycs);

TIPUHITUIT COOJTFOIICHUS FOPUCTUKIINY MHOCTPAHHBIX CYJIOB M MHBIX MIPaBO-
TIPUMEHUTEINIbHBIX OPTaHOB,;

TIPUHLINI B3aUMHOCTH.

[TpuHIUIBI TPaXKIAHCKOTO CYOIIPOU3BOJICTBA 00PA3YIOT CIUHYIO CHCTE-
My, o0ecrieunBasi TApMOHUYHOE Pa3BUTHE IPOIIECCa MO JEITy, IOPUIUYCCKA
IPaMOTHOE €0 pa3pelieHNe U, KaK CIEACTBUE, 3aIUTY IIPaB U OXPAHAEMBIX
3aKOHOM MHTEPECOB CTOPOH cropa. B To ske BpeMst KaXKablii IPUHIIMIT [paX-
JIAHCKOI'0 MPOLIECCYAJIbHOTO IpaBa CaMOCTOATENIEH, HO HE aBTOHOMEH, Tak
KaK TOJIKO B3aUMOJEHCTBYS JPYT C JAPYTOM, MPUHIIUIIBI 00Pa3yOT B3auMO-
CBSI3aHHYIO U B3aMMOOOYCIIOBIICHHYIO IUHUITY. [Ipy 3TOM CIIeIyeT OTMETHUTh
0co00€ 3HaUCHHE MIPUHITUTIOB YCTAHOBJICHUS UCTHHEI 11O JICITY, TUCTIO3UTHB-
HOCTU U COCTA3ATEIBHOCTH, IOCKOIBKY UMEHHO UX COYETAaHUEM B MEPBYIO
o4epenb ONPENeNsaeTCs TUIl IPaXXIaHCKOro Mpolecca — IUCIO3UTUBHO-CO-
CTSA3aTeNIbHBINA TMOO0 MHKBU3UIMOHHEIH.

B Hayke rpajkIaHCKOTo MpOIECCYalIbHOTO IMpaBa MPUHIUIBI TPaKIaH-
CKOTO CYIOTIPOU3BOICTBA KITACCUDUITUPYIOTCS IO Pa3TMYHBIM OCHOBAHUSIM.
Tak, Mo HOPMATMBHOMY NPABOBOMY AKTY, B KOTOPOM OHH 3aKpEILIECHBI,
NpoleccyajJbHble TPUHIHUIIBI TOAPA3AEIAIOTCA Ha KOHCTUTYIITUOHHBIE, yCTa-
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HoBJIeHHbIe KOHCTUTYIMEH M MMeEIole YHUBEPCAIBHBIA MEKOTpPACIIeBOM
Xapakrtep, U orpacieBble, 3akperieHHble B [TIK u oTHOCsmmecs Hemo-
CPEICTBEHHO K IPAXKIaHCKOMY CYI0NPOU3BOACTBY . K KoHCmumyyuonuvim
RpUHUUNAM OTHOCSITCSL:

MIPUHIMI OCYIIECTBIICHUS TIPABOCYMS O TPAXKTAHCKUM JIeJIaM TOJIEKO
cynom;

TIPUHIMT €JMHOJIMYHOTO ¥ KOJUTETHAJIEHOTO PACCMOTPEHUS B CYAaX IPax-
JTAaHCKUX JIeJ;

TIPUHIMI HE3aBUCUMOCTH CYJeH 1 MOAYMHEHHUS UX TOJBKO 3aKOHY;

TIPUHIIMI PaBEHCTBA IpakJaH Iepes] 3aKOHOM U Cy/IOM;

TIPUHIMI YBa)KEHUS TOCTOMHCTBA YYACTHUKOB I'PAXKIAHCKOTO CYJONpO-
W3BOJICTBA;

TIPUHIIMI [TPaBa MOJIb30BaHUS FOPHIMUECKOH TTOMOIIBIO;

TIPUHIMT 3aKOHHOCTH,

TIPUHIMI TOCYapCTBEHHOTO sI3bIKa CYJJOIPON3BO/ICTBA;

TIPUHIMT [IACHOCTH CYJOIPON3BOJICTBA;

MIPUHIMI CYAeOHOTO U MTPOKYPOPCKOTO HA/I30pa 32 3aKOHHOCTHIO Cy/ied-
HBIX MTOCTaHOBJICHNH;

MIPUHIMI 00513aTeIEHOCTH CYAEOHBIX TIOCTaHOBIECHHUH.

TI'pynny ompacineewix npuHyunog CoCTaBIISIOT:

MIPUHIMI BELSICHEHUS IEHCTBUTENBEHBIX OOCTOSITEICTB JIENa,;

MIPUHIMI JUCTIO3UTHBHOCTH;

TIPUHIMI COCTS3ATENEHOCTH;

TIPUHIMI [TPOIECCYATFHOTO PaBHOIPABHSI CTOPOH,;

TIPUHIMI YCTHOCTH CYJOIIPOU3BO/ICTBA;

MIPUHIMI HEMOCPEICTBEHHOCTH;

MIPUHIMI HEMPEPBIBHOCTH CY€OHOTO pa30UpaTesIbCTBa;

MIPUHIIMI [TPOIECCYTEHON SKOHOMHUH.

Mo ¢pyHKIMOHAILHOMY KPHTEPHIO ITPUHIMIBI KITACCU(DUIIUPYIOTCS Ha
0p2aHUu3auUOHHO-PyHKYUOHATbHYIE (CYOOyCmpPOolicmEeHHblLe), OTIPECIISIO-
i€ OCHOBBI OpraHU3aly NPaBOCYIHS, U YHKYUOHATbHbIE, PETIIAMEHTH-
PYIOIIHE MPOLECCYATBHYIO IESITEILHOCTH?,

ITo cydBekTy, MpaBoBOil cTaTyc KOTOPOTO OHM YCTAaHABIMBAIOT, pa3rpa-
HUYHUBAIOT!

RPUHUURNBL, Onpedensniomue NPOYecCyaibHoe noaoHceHue Cmopon
U UHBIX IOPUOUYECKU 3AUHMEPECOGAHHBIX 8 Ucx00e Oena auy (yBKCHUs

1 Cwm.: Tapanosa T.C. I'paxnanckuii nporecc. O6mmas yacts. — 384 c. ; Tuxuns B.I., Kpy-
mioB B.A. I'paxknanckuit nponecc. — C. 22.

2 Cwm.: I'paxnanckuii mpouecc : yue6uuk / B.B. Apryuos [u ap.] ; nox pex. M.K. Tpeyurau-
koBa. — 5-¢ u3n., nepepad. u gon. — M., 2014. —C. 68.
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JIOCTOMHCTBA JINYHOCTH, PABEHCTBA TPaXk/1aH TMepes 3aKOHOM M Cy/IOM, JIUC-
MO3UTUBHOCTH, COCTA3ATEIBHOCTH, PABEHCTBA CTOPOH);

npUHYUNDL, onpedensaruiue npasoeoii cmamyc cyoa (OCyIECTBICHUS
TIPaBOCY/IMS TOJIBKO CYJIOM, €IMHOJIMYHOTO M KOJUIETHAJIbHOTO PACCMOTPEHUS
TPaKAAHCKHX JIeJ, HE3aBUCUMOCTH CyAel U MOJUYUHEHHSI UX TOJBKO 3aKOHY,
3aKOHHOCTH, CyIeOHOTO M POKYpPOPCKOTr0o HaJ30pa 3a 3aKOHHOCTBIO Cy/ied-
HBIX IOCTAHOBJICHUH);

npuHyUnLl, onpedenniouue Gopmel u Memoosl RPOUECCYATbHOU Oes-
menpHoCmu U adpecosannvlie KaK cyoy, makK u 0puouiecku 3aunmepeco-
6anHnbim 6 ucxooe dena auyam (TOCYTapCTBEHHOTO SA3bIKA CYNOMPOU3BOI-
CTBa, TIACHOCTH, YCTHOCTH, HEIIOCPEICTBEHHOCTH, HENPEPHIBHOCTH, MPO-
[eCCYaTbHON SKOHOMUM) .

B Hayke cymiecTBYIOT KJIaCCU(MKAIMY MPUHIUIIOB IPaXXJaHCKOTO MPO-
LleCCyalbHOrO NpaBa, OCHOBAHHBIE HAa COYETAHWU HECKOJIBKHX KPUTEPHEB.
Tak, IJI. Ocokuna, 6a3upysch Ha 00beKTe MPaBOBOI0 PEryJnpOBaHMSI
u cepe neficTBHUS, BBIIEISCT:

OP2aHU3AUUOHHO-(DYHKYUOHATbHBIE, 00uenpasosble npunyunvt (ocy-
IIECTBIICHHS ITPABOCYANS TOJIBKO CYIOM, HE3aBUCUMOCTH Cy/IeH, eANHOIMYHO-
TO ¥ KOJUIETHAJIGHOTO PACCMOTPEHHST JIe], IIIACHOCTH CyAeOHOro pa3duparesb-
CTBa, FTOCYIAPCTBEHHOTO S3bIKA CYONPOU3BOJICTBA);

dynKyuonanvHble, MeHcompaciesvie npunyUnbl (3AKOHHOCTH, 000CHO-
BaHHOCTH, YCTHOCTH, HETIOCPEICTBEHHOCTH, HEMTPEPBIBHOCTH, TIPOLIECCYab-
HOI SKOHOMHH, CYAICOHOI HCTHHBI);

dynkyuonanvHo-ompacnessle npunyunsl (TUCTIO3UTHBHOCTH, COCTSI3a-
TENBLHOCTH, TIPOLIECCYATBHOTO PABHOIIPABHS CTOPOH)?.

Mexny TeM Kakiasi U3 IPUBEJICHHBIX KJIaCCU(PHUKAIMN B ONpeNesIeHHON
Mepe YCIIOBHA M He 00J1ajaeT OECCIIOPHBIM MPEUMYIIECTBOM I1E€pe/l HHBIMH,
npe/IaraeMbIMA  IOKTpHUHOW. OZHAKO Bce OHM, 0a3UpysCh Ha Pa3IMYHBIX
OCHOBaHMSIX, MIMEIOT BakKHEHIllee 3HaUeHHWE B ITO3HABATENLHOM IIJIaHE, J10-
TIOJTHSISL M 00oTaIas ApyT Apyra v TeM CaMbIM 00ecTiednBast IIeJIOCTHOE MTPea-
CTaBJICHUE O CHCTEME MPUHIUITOB IPAKAAHCKOTO IIPOIECCYaIBHOTO MpaBa.

2.2. KOHCTUTYITMOHHBIE IPUHITUIIBI
rpa>kJIaHCKOro IpoliecCyaJIbHOro mpaBa

[puHIUNn ocymecTBIeHUs] MPABOCYIUS MO TPAKIAHCKHM JjejiaM
TOJBKO cynoM. B coorBerctBuu co cr. 60 KoHCTUTYIINMH Ka)XI0OMy TapaH-
THUPYETCS 3alllUTa €T0 MpaB U CBOOO]] KOMIICTCHTHBIM, HE3aBHCHMBIM U Oec-
npuctpacTHeiM cygoM. B cr. 2 Kogekca Pecny0Onmku bemapyck o cymo-

1 Cm.: I'paxkpanckuii mpouecc. O6was yacts. — C. 66-67.
2 Cwm.: Ocoknna I'JI. I'paskjanckuii nporecc. —C. 122-123.
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YCTpOHCTBE U CTaTyce Cy[el yCTaHaBIMBAETCs, YTO CyJeOHast BIacTh B Ha-
IIIEM TOCY/apCTBE NMPUHAIIEKHUT CyJaM, 00pa30BaHHBIM B YCTaHOBJICHHOM
3aKOHOM TIOPSIJIKE.

Comnacho ct. 9 I'TIK cyzpl, peanusyst CycOHYIO BIACTh, OCYIICCTBISIOT
MIPaBOCYy/IUE 10 TPAXKIAHCKUM JIeJIaM IO MPaBUIIaM, OTIPEETIeHHBIM T'pax-
JIAHCKUM TIPOLIECCYaIbHBIM 3aKOHOJATENLCTBOM. [Ipu 3TOM mpaBocynue,
SIBJISIACH BbICIIEH (OpMOM IOpPHCAMKINM, TMPEACTaBIseT coboil HambOoree
oOecrieueHHBIH IPAaBOBBIMH I'apaHTHSIMU CIIOCO0 3aIIUTHI IpaBa. BaxHo oT-
METHUTB, YTO PEIIEHHE CY/a IO TPaKIaHCKOMY JIelTy BBIHOCHTCSI UMeHeM Pec-
nyonuku benapycs.

B T0 ke BpeMsi MPUHIIMI OCYIIECTBICHHS ITPABOCYAUS TOJIBKO CYIOM HE
HCKJIIOYaeT BO3MOXKHOCTH pa3pelleHHs TPaKIaHCKO-ITPABOBBIX CIIOPOB HHBI-
MH TOCY/IapCTBEHHBIMH OpraHaMH WJIM OOLIECTBEHHBIMH OOpa30BaHUSIMHU.
B wacTHOCTH, ITpH AJIBTEPHATUBHON IOABEIOMCTBEHHOCTH 3aUHTEPECOBaH-
HOE JIMIO BIIPaBe 110 COOCTBEHHOMY YCMOTPEHHIO OIPEAEIUTh OpraH, KOTo-
PpHIit OyzeT paspermars Jieno no cymectsy. Hanpumep, cornacho . 10 ITomno-
KEHHS O PETHCTPAIMU I'PayKAaH M0 MECTY JKUTEIbCTBA U MECTY IPEObIBaHM,
yTBepxkIeHHOTO Yka3oM [Ipesunenra Pecryomuku benapyce ot 7 ceHTAOps
2007 r. Ne 413, oTKa3 B pETUCTPAIMH [0 MECTY )KHUTEIbCTBA WM MECTY Tpe-
ObIBaHWSI WM WHBIC JeiicTBus (Oe3neiicTBHE) MOMKHOCTHBIX JIMIL OpraHa
pETHCTpai MOTYT OBITH 0OXKaJIOBAaHBI B TOCYIAPCTBEHHBIH OpraH, sIBIIsIO-
HIMFCS BHIIIECTOSIIMM IO OTHOIICHHUIO K OPTaHy perucTpaiui, u (Mim) B Cy.
Crnenyetr UMeTh B BUY, YTO B YKAa3aHHBIX CHTYyalUsX HecyleOHbIe OpraHbl,
Ppa3pelaromiye crop, MpaBocyIne He OCYIIECTBISIOT.

IpyHIUN eTUHOJIMYHOTO H KOJJIErHaJbHOr0 pacCMOTPEHHUS B Cy1ax
rpa:kIanckux aeia. B coorBercteum co cT. 113 KoncTutynuu gena B cygax
paccMaTpuBalOTCsl KOJJIETHAJIBbHO, a B IIPEAyCMOTPEHHBIX 3aKOHOM CiTyda-
SIX — EIUHOIAYHO.

B cuny cr. 10, 4. 2 c1. 26 T'TIK rpaxaaHcKue Jeiia Mo NepBoi HHCTAHITUH
paccMaTpuBaroOTCs CYAbSIMH BCEX CYJOB €AMHONNYHO. VICKITIoueHne cocras-
JISIFOT JIeNia 0 CIIopaM, BBITEKAIOIIUM M3 MPUMEHEHHs! 3aKOHOJATEIIbCTRa,
PETYJIUPYIOUIEr0 OTHOUIEHUs, BOZHUKAIOUINE B CBSI3U C CO3JaHUEM, IIPaBo-
BOW OXpaHO M HCIIOJIb30BaHHEM OOBEKTOB IIPOMBIIILIIEHHOH COOCTBEHHOCTH,
KOTOpBIE pacCMaTpUBAIOTCs CyA€OHON KOJUIErneH Mo JeaM HHTEIUIEKTyalb-
HOH cobctBeHHOCTH BepxoBnoro Cyna Pecriyonuku benapych komernaib-
HO B COCTaBe Tpex Cyei.

Cynpl KaccalliOHHOW HMHCTaHIMHM PacCMaTpHBAIOT T'paKAaHCKHE Jena
KOJIJIETHAJIbHO — B COCTaBE TPEX CyJel, ONMH MX KOTOPBIX SIBJISAETCS Mpea-
CeaTeNbCTBYOLINM T10 JIETy.
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KomnernansHo Taxke paccMaTpUBAIOTCS TPAXKAAHCKUE Jiea B MOPSAIKE
Haazopa. CortacHo 4. 2 ct. 28 I'TIK paccMoTpeHue rpa)k TaHCKOTO Jieia B IMo-
psizKe cyneOHOro Ha30pa OCyIIECTBISIETCS !

Npe3uaAnyMaMH 00JIaCTHBIX, MHHCKOTO TOPOJICKOTO CY/IOB IIPU YYacTHH
OOJIBIITHCTBA YJIEHOB IIPE3UIUyMa Cy/a;

cyneOHOH Komternei o rpakaaHckuM Jienam BepxosHoro Cyna Pecry0-
muku benapyck — B cocraBe Tpex CyleH, OMUH UX KOTOPBIX Ipecenareiib-
CTBYET [P PaCCMOTPEHHH JIeNa,

[pesnanymom BepxoBroro Cyna Pecniyomuku benapych — npu ygactun
OonpirHCTBA ieHoB [Ipe3nanyma;

[Tnenymom BepxoBHoro Cyna Pecnyonukn benapych — npu yyactum He
MeHee AByX Tperei uwieHoB [lnenyma.

IpyHIUN He3aBHCHUMOCTH cyleil M MOTYNHEHUS X TOJbKO 3aKOHY.
VYkazaHHBIN npuHIMIT copMynupoBaH npexe Bcero B cr. 110 Koncrury-
LINH, COIVIACHO KOTOPOW CyAbW INPH OCYUIECTBICHHM MHPaBOCYIHs HE3aBH-
CHMBI U TOJYUHSIOTCS TOJIBKO 3aKOHY. B 3TOI ke HOpMe ycTaHaBIMBaeTCs
HEJIOMYCTUMOCTh KaKoro-JIM00 BMEIIaTeNbCTBA B AEATEIBHOCTh Cy/a 1o OT-
TIPaBJICHHIO TIPABOCYHS M BO3MOXXKHOCTH NPUMEHEHHS MEp IOpPHANYECKON
OTBETCTBEHHOCTH 32 M07I00HOE BMENIaTeNIbCTBO. AHAJIOTHYHBIE MTOJIOKEHUS
cozxeprkarcst Taxke B cT. 67 Konekca Pecniyonuku benapycs o cynoycrpoii-
CTBE U CTaTyce Cyaei.

ComtacHo JaHHOMY KOHCTUTYIIMOHHOMY IPHHIIUITY TOCYapCTBEHHBIE OP-
T'aHbl, OOIIIECTBEHHBIE 00bEIMHEHHS], JOJDKHOCTHBIE JINIIA HEe BIIPAaBE JaBaTh
Cy[Ib€ YKa3aHHs B OTHOIIEHWH TOTO, KaK €My CJIeqyeT pa3pelinTh KOHKpPET-
Hoe rpaxkaaHckoe Aeno. CyapH caMOCTOATENBHBI B pa3pellieHHH BOIPOCOB,
BO3HHKAIOIIMX B XO7Ie CYAEOHOro pa3OMparenbCcTBa, U 00s3aHbl OLEHUBAThH
coOpaHHBIE IO JIENTy JI0Ka3aTelbCTBa [0 CBOEMY BHYTPEHHEMY yOEXK/ICHHIO,
OCHOBaHHOMY Ha BCECTOPOHHEM, IOJHOM M OOBEKTHBHOM HCCIIEJIOBAaHUU
B Cy/1IeOHOM 3ace/JaHNy BCEX BXOASAIINX B PEIMET JJOKa3bIBaHUs (pakToB, py-
KOBOJICTBYSICh TIPH 3TOM TOJbKO 3akoHOM (cT. 241 I'TIK). MHeHue mpokypo-
pa, 3aKJII0YeHHE TOCYIapCTBEHHOTO OpraHa, N3JI0KEHHbBIE B X0/ CYeOHOTO
pa3OuparenbeTBa, He MMEIOT JIUTS Cy/la MIPE/IPENIatoIiero 3HadeHus .

Crnenyer MOqUepKHYTH, YTO CYJIbH HE3aBUCUMBI M TIOUUHSIOTCS TOJIBEKO
3aKOHY IIPH PaCCMOTPEHMH TPAXKIAHCKUX €] BO BCEX CyAECOHBIX MHCTAHIIM-
SIX — IIEpBOM, KaCCAallMOHHOW U HAJ[30pHOM.

[MpyuHIMI HE3aBUCUMOCTH CyJel ¥ MOAYMHEHHUS UX TOJIBKO 3aKOHY Mpes-
ToJIaraeT Takke He3aBUCHMOCTh CYJIEH OT BBIIIECTOAMIMX CYJ0B. B cooTBeT-
ctBuM co cT. 431 u 449 I'TIK BbImecTosANIME CyABI, MPOBEPSIsl 3aKOHHOCTh
1 000CHOBAaHHOCTH MOCTAHOBJIEHUH Cyla MEpPBOM MHCTAHIMH, HE BIIpaBe
CYNTATH JI0Ka3aHHBIMU (DaKTHI, KOTOPHIE HE OBUIN YCTAHOBJICHBI B PEIICHUN
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Cy/Jia WJIM OTBEPTHYTHI UM, IIPeIpeliaTh BOIPOC O JOCTOBEPHOCTH HITH HENO-
CTOBEPHOCTH TOTO WJIM MHOTO JI0Ka3aTeJIbCTBA, O MPEUMYIIECTBE OJHUX JI0-
Ka3aTeJbCTB epel APYTuMH. B ciydae OTMEHBI pelieHus 1o KOHKPETHOMY
JIeITy BBILIECTOSIINNA Cy/l HE MOXKET IPE/IHCATh HIKECTOSIILEMY CY/Ty, KaKoe
pelIeHne UM JIOJDKHO OBITh BEIHECEHO IIPU HOBOM PACCMOTPEHHH JIea.

[TpyuHIMI HE3aBUCUMOCTH CyJeH U MMOAYMHEHHS UX TOJIBKO 3aKOHY o0ec-
TIeYeH Ps/IOM MPaBOBBIX rapanTuii. HesaBucuMocTh cyaei obecnieunBaercs
TIOPSIIKOM MX M30paHust, Ha3HAYEHUS! 1 OCBOOOXKIEHUS OT JAOJDKHOCTH, He-
MIPUKOCHOBEHHOCTBIO, IOPUANYECKON IMPOIEAYypOl OCYIIECTBICHHUS IIPaBO-
Cyauisl, TAWHOM COBEIaHMs Cy/ieil IPH BEIHECEHUH PELICHUH U 3arpelieHneM
TpeOoBaTh ee pa3mIallleHHs, OTBETCTBEHHOCTHIO 338 HEYBAKEHUE K CYIy WIH
BMEIIATENBCTBO B Pa3pelIeHre KOHKPETHBIX JIeJl, CO3/1aHeM HEOOXOIMUMBIX
OpraHN3alMOHHO-TEXHUYECKUX YCIOBUH ISl ASTEILHOCTU CY/IOB.

CozneprkaHre Ha3BaHHBIX BBIIIE TAPAHTHH PACKPBIBAETCS B OTJENIBHBIX
crarbsax Kogekca PecryOnuku benapych 0 CytoycTpoHCTBE U CTaryce CyIeH.
Tak, cT. 68 KozieKkca yCTaHABIMBAET, YTO CyAbs HE MOXET OBITH NepeBeeH
Ha JIPYTYIO JIOJDKHOCTh WJIM B ApYroi cyj 0e3 ero suuHoro coracus. Ero
TIOJTHOMOYHSI MOTYT OBITh NMPEKPAIeHbl WIN MPUOCTAHOBIIEHBI TOJIBKO 10
OCHOBAHHSIM, YCTaHOBJIEHHBIM 3aKOHOM.

HenomyctuMocTs BMemaTenbCTBa B JEITEILHOCTD CyAEH TPAKTYyeTCs KaK
HEJIOMYCTUMOCTh BO3/ICHCTBUSI HAa HHUX C IIEJBIO BOCIIPEISITCTBOBATH BCE-
CTOpPOHHEMY, TTIOJIHOMY U OOBEKTHBHOMY PacCMOTPEHHIO KOHKPETHOTO JIena
WITH JIOOUTHCSI BBIHECEHHSI HE3aKOHHOTO CymeOHOro mocraHopieHus (4. 3
ct. 67 Koznekca PecniyOnuku Benapych 0 cynoycTpoiicTBe U craryce cyaei).
[Tpu sTOM BO3AEHCTBHE HA CYIbIO JOIKHOCTHBIM JIMIIOM C HCHOJIb30BaHHEM
CBOUX CITy»KE€OHBIX MOJIHOMOYHMH C IIENbI0 BOCHPENITCTBOBATH BCECTOPOHHE-
MY, TTOJTHOMY W OOBEKTHBHOMY PAacCMOTPEHHIO KOHKPETHOTO Jeja WM JI0-
OUTHCS BEIHECEHUSI HE3aKOHHOTO Cy/1e0HOTO pelIeH s, THOTO Cy/Ie0HOTo aKkTa
cornmacHo cT. 390 YronoBHoro koaekca Pecniyomnuku Benapycs (nanee — YK)
00pazyeT coCTaB NMpeCTYIUICHNS M HaKa3bIBAETCS JIMILIEHUEM ITPaBa 3aHUMarh
oTIpeZieNIeHHbIE TOJDKHOCTH I 3aHUMAThCSI ONPEJIENIECHHON JIeITeNIbHOCTEHIO,
WJIN apecTOM Ha CPOK JIO IIECTH MECSIEB, UM OrpaHUUYEHHEM CBOOOJBI Ha
CPOK JIO TISITH JIET, WJIH JIMIIEHHEM CBOOOBI Ha TOT e CPOK.

B cT1. 69 Koznekca Pecriyoimmku Benmapych 0 cylnoycTporcTBe U cTaryce Cy-
JIei TOBOPHUTCS O HENPUKOCHOBEHHOCTH HE TOJIBKO JIMYHOCTH CYABH, HO U €T0
KHJIMIIA, CITy»KEOHOTO MOMENICHUsI, TPAHCIIOPTa, CPEZCTB CBSI3H, KOPPECIIOH-
JICHIIUH, IMYIIECTBA U HCIIONb3yEMBIX M JIOKyMEHTOB. B oTHOIIEHNY CypH
HeE JOIyCKAIOTCA 3ajiepKaHue, IPUBOJ, JTUIHBIA 1ocMOTp. Cylibsi HE MOXKET
OBITH MPHBIIEYEH K KaKOW-TMOO OTBETCTBEHHOCTH 3a BBICKa3aHHOE MM IIPH
OCYILECTBIEHUH IIPABOCYAUS CyXX/IECHHE W NPHHSATOE PEIICHUE, eCIIU BCTy-
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MHUBIUIAM B 3aKOHHYIO CHJTy PUTOBOPOM Cy/a He Oy/IeT yCTAHOBJIEHA €ro BU-
HOBHOCTB B COBEPIIICHUH NPECTYIUICHUs. Hacunne B OTHOLICHHH CYIIbH HIIH
ero ONU3KHX, Yyrpo3a, OCKOPOJICHHE CYIbH B CBSI3H C OCYIICCTBICHHEM HM
MPaBOCY/IUS [IPECIIEAYIOTCS B yroioBHOM mopsijike (ct. 388, 389, 391 VK).

IpuHuUn paBeHCTBA rpaxIan nepe 3akoHoM u cyrom. CyTh ero 3a-
KJIFOYACTCs B PABEHCTBE BCEX IPAXK/IAH Mepe]] 3aKOHOM M CYZIOM HE3aBHCHMO
OT MPOUCXOKICHUS, COLUATBHOTO M UMYIIECTBEHHOIO MOJIOKEHHUSI, PACOBOM
Y HAIlMOHAJIBHOM MPHHAISKHOCTH, TT0JIa, 00pa30BaHusl, SI3bIKa, OTHOIICHHS
K PENUTHH, IOJUTHICCKUX U UHBIX YOSXKICHHUH, pojia U Xapakrepa 3aHATHi,
MECTa KUTEIbCTBA, BPEMEHU MPOKUBAHUS B JJAHHOW MECTHOCTH U JPYTHX
obcrositenbets (cr. 12 I'TIK).

PaBeHCTBO rpakmaH nepe 3aKOHOM U CYZIOM 03HayaeT, 4To:

Cy/l IPUMEHSET HOPMbI MAaTEPUATILHOTO M MPOLIECCYaNbHOTO MpaBa Ofu-
HAKOBO B OTHOIIICHUH BCEX TPaXKIaH;

MPaBOCYANE OCYIIECTBISCTCS SAWHBIM IS BceX cyaoM: B PecmyGmuke
Benapychb HET CyZI0B ¢ 0COOBIMH MPABUIIAMH CYAONPOU3BOACTBA [UIS OTAEIb-
HBIX TPYIIN HACEICHMS.

PaBeHCTBO rpakiaH mepe/] 3aKOHOM M CYZIOM 00€CTIeurBaeTCs PSIIOM ra-
paHTHil, IPEeyCMOTPEHHBIX TPAXKIAAHCKUM MPOLECCYATbHBIM 3aKOHOIATEb-
ctBoM. Tak, cornmacHo ct. 56 I'TIK yyacTHHUKH TpakJaHCKOTO CYJOMPOU3BO/I-
CTBa MOJB3YIOTCS PABHBIMU [TPABAMH M HECYT PaBHbIC 00s3aHHOCTU. BMmecTe
C TeM CJIeAyeT UMETh B BUJIY, YTO TEPMHH «PABHBIC» CTOUT TOHUMATh HE KaK
OJIMHAKOBBIE, @ KaK aJICKBATHBIE MPOIIECCYANbHBIM I[EIIM YYaCTHUKOB Jielia.
B uactHOCTH, HCTEll JOMKEH pacroyiararth FOPUANYECKOH M (haKTHUECKOH
BO3MOXXHOCTBIO TIPE/IBSBUTh MCK U JOOUBATHCS YIOBJICTBOPEHHUS 3asiBICH-
HbBIX TpeOoBaHHil. B TO jxe BpeMsi OTBETUHK JIOJDKCH HMETh BO3BMOXXHOCTh CO-
BEPIIUTh MPEIYCMOTPEHHBIE MPOLECCYabHbIE ASHCTBHS [UIS 3aIUThI TPO-
THUB MPEIbIBICHHOIO UCKa.

[puHIMI paBEeHCTBA IPaXKAaH Mepejl 3aKOHOM U CYZIOM HE HCKITFOUaeT Ha-
JINYUSL TOTIONHUTENbHBIX FaPaHTHH TpaB Ul OTAEIbHBIX KATErOpHil Ipa-
naH. Tak, HEBO3MOXKHOCTh OILIATHI FOCYIAPCTBEHHO! MOULIMHBI ITPH MOJaue
HCKa MPEOI0NEBACTCS MyTEM YCTAHOBIICHUSI TS TPAXK/IaH JIbTOT [0 HECSHHIO
cynebubix pacxoos (ct. 130 I'TIK). HeBO3MOXKHOCTH CAMOCTOSATEIHLHOTO 00-
palieHHs B Cya 3a 3al[UTOH HAPYHICHHOrO MpaBa MOXET OBITh MPEOA0ICHA
myTeM obpaiieHus K MPOKYpopy, B TOCYAapCTBEHHbIC OPraHbl, K FOpUANYe-
CKHUM JIMI[AM U TPaXIaHaM, YIOJTHOMOYECHHBIM OT COOCTBEHHOTO MMEHH 3a-
IMIATh npaea apyrux aun (cr. 85-87 I'TIK).

IMpuHIUN yBaKEHUST JOCTOMHCTBA YYACTHUKOB FPAMKIAHCKOTO CYI0-
MPOU3BOICTBA. B CHTy JaHHOTO MPHUHIIMIIA KAXK/IBI YYACTHHUK MPaXKIAHCKO-
O CYIONPOU3BO/ICTBA BIIpaBe TPEOOBATH OT Cy/la YBAXKHUTEIBHOTO OTHOIIICHHS
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k cebe. Cornacno c1. 13T'TIK cyn 00s13aH yBakarb TOCTOMHCTBO YYaCTHUKOB
TPaKAAHCKOTO CY/IONIPOM3BOJICTBA, T. €. MIPOSBIATh TAKTHYHOCTD, CJEpKaH-
HOCTB, YMOIIMOHAIFHYIO YPaBHOBEIIEHHOCTh, ObITh BHUMATEIBHBIM M 00b-
€KTUBHBIM KO BCEM YYacTHHKaM IPOIECCa, OTKPBHITO HE MPOSBISITH CBOMX
CHMITATUH U aHTHUITATUI K KOMY-JIHOO U3 HUX.

Heo0xomumMo OTMETHTB, 4TO JHO00H YYaCTHUK TPaKIaHCKOTO CYIOIPO-
W3BOJICTBA TIPEIIONIaraeTcsi JOOPOCOBECTHBIM, MTOKa HE JIOKa3aHO oOpaTrHOe
(ct. 13 I'TIK). Ilpu3HaB MoBeACHUE TOTO WM MHOTO YYaCTHUKA CYAOMPOU3-
BOJICTBA HEJOOPOCOBECTHBIM, Cy/ BIpaBe NPUMEHUTh K BUHOBHOMY JIUILY
MPEeIyCMOTPEHHBIE 3aKOHOM MEpBbI TPOIIECCYaIbHOr0 BO3/eicTBUs (pey-
TIpeXXJeHue, yalleHne U3 3aja cyneOHOro 3aceaHusl, IPHUBOJ, BO3JIOKEHHE
00S3aHHOCTH BO3MECTHTh CYJICOHBIE PACXOIBI U T. 11.).

IIpuHumn npasa Noab30BaHUs OPpUIAMYECKoi nomombio. CormacHo
cT. 62 KoHCTUTYIMH Ka)KABIi MMEeT MpaBo Ha I0PUANYECKYIO TTOMOIIb IS
OCYILECTBJIEHUS U 3aIUTHI IIpaB ¥ CBOOOJ, B TOM YHCIIE TIPABO MOJIB30BATh-
cs1 B 1F0001 MOMEHT ITOMOIIBIO a/IBOKATOB M APYTUX CBOUX IPECTaBUTEIEH
B cyme. CxomHoe monokeHue 3akperuieHo B 1. 14 T'TIK, B cooTBeTCTBUU C
KOTOPOM B CyIOITPOM3BOJICTBE MO IPayKAAHCKUM JeaM I'pakaaHe U IOpHIH-
YecKHe JIMIa UMEIOT IPaBo Ha IOPUINIECKYIO TOMOIIb aBOKATOB U IPYTHX
MpeICTaBUTENCH.

IOpuauyeckyro moMomip rpakiaHaM B COOTBETCTBHHM C 3akoHOM Pec-
nyonukn benapyce or 30 nexadpst 2011 r. Ne 334-3 «O06 anBokatype U aj-
BOKATCKOW AesTeNbHOCTH B PeciryOnrke bemapych» OKas3bIBalOT aJBOKATHI.
[TomoOHast TOMOIIIE MOXKET COCTOSTH B Jja4€ KOHCYJIBTAIlMH M Pa3bsCHEHHUI
10 IOPHMYECKHM BOIIPOCAM, BBIJa4€ YCTHBIX U IIMCHMEHHBIX CIIPaBOK IO
3aKOHO/IATENbCTBY, COCTABICHHUH 3asIBJICHUH, )KaJ100, HHBIX MTPOLIECCYaIbHBIX
JIOKyMEHTOB, OCYIIECTBIICHUH IIPEICTABUTENHLCTBA IO TPAXKIAHCKAM JIeJIaM
B CYy[ax U MHBIX OpraHax.

B ciyuasx, npeaycMOTpeHHBIX 3aKOHOM, IOpUAMYECKast IOMOIIb IPax-
JlaHaM oKa3bIBaeTcs 0e3Bo3MesniHo. Tax, ct. 28 3akona Pecmryoniku benapych
«O06 amBOKaType W aIBOKATCKOM JesTenbHOCTH B PecrmyOmuke Bemapych»
YCTaHaBJIMBAET, YTO aJBOKAThl OKa3bIBAIOT OECIUIAaTHYIO IOPHIUYECKYIO T10-
MOIIIb UCTLaM TPH PACCMOTPEHHH B CyJax MEPBOI MHCTAHIMMU e, CBSI3aH-
HBIX C TPYAOBBIMH IPABOOTHOIIEHHUSIMH, JIE]I O B3ICKAaHUH aJJMMEHTOB.

Mpuanun 3axonnoctu. JlanHbld npuHIun chopMmyanpoBas B cr. 112
KonctuTynmu, cornmacHO KOTOpOW Cynbl OCYHIECTBISIOT IIPaBOCYAHE Ha
ocHOBe KOHCTHTYIIMY W NPUHSTHIX B COOTBETCTBHH C HEM MHBIX HOPMATHB-
HBIX MIPABOBBIX aKTOB.

[TpuHIMI 3aKOHHOCTH MPEIIMCHIBACT, YTO BCE IPAXKJAHCKHE JIea B Cy/ie
pasperaroTcsi B CTPOrOM COOTBETCTBHM C HOPMaMM MarepHajbHOTO IpaBa
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W TIPA TOYHOM COOJIOIEHUH HOPM ITPOILIECCYaILHOTO TpaBa, HadyMHas C MO-
MEHTa MIPUHSATHS CYJbeH 3asBJICHNS] K CBOEMY ITPOM3BOJCTBY M 3aKaHUHMBas
paspelieHreM Jena o cymecrsy. HapymeHne HopM npasa B IpakJJaHCKOM
CYZIOTIPOMU3BOJICTBE HE3aBUCHMO OT MOTHBALMM HE MOXXET OBITH OINPaBIaHO
CO00pakKEHUSIMH TIEJIECO00PA3HOCTH.

Pa3pemras koHKpeTHbIE Ipa)KIaHCKHE fera, Cy[ JODKEH PyKOBOJCTBO-
BaThCSl HOPMATUBHBIMHU IIPABOBHIMU aKTaMH B COOTBETCTBHUHU C UX MECTOM
B UEPApPXUUECKON CHCTEME 3aKOHOATENbCTRA.

Bricmiyto ropuandeckyro cuily U mnpsiMoe JeiictBue mmeer KoHcth-
Tynusi, KOTOPOH JOJDKHBI COOTBETCTBOBATh BCE aKThI 3aKOHOJATEIIHLCTBA.
B ciyuae npotuBopeuns 3akoHa Koncrurymnuu Cyn Pecnyonuku Benapycs
00s13aH NIPUHATH pElIeHne B COOTBETCTBUU ¢ Heill. [Ipu pacxoxnenun ae-
KpeTa unu ykasza IIpe3suaeHra ¢ 3akOHOM 3aKOH UMEET BEpXOBEHCTBO JIMIIb
TOr/a, KOT/Ja IOJIHOMOYHS Ha M3JaHWe yKa3a WM JIeKpeTa ObUIM Tpejio-
CTaBJICHBI 32KOHOM.

Ecnyn npu paccMOTpeHHH KOHKPETHOTO JeJia Cy/ MPUAET K BBIBOAY, YTO
TTOJICKAIIMIA TPUMEHCHUIO HOPMATUBHBIA TMPABOBOW aKT MPOTHBOPEYUT
KoHcTuTymuu, oH JOJDKEH MPUHSATH pElieHue B COOTBETCTBUM ¢ KOHCTHTY-
IMel ¥ B YCTaHOBJICHHOM IOPSIJIKE MOCTaBUTh BOIPOC O MPU3HAHUH ITOTO
aKTa HEKOHCTHTYI[HOHHBIM ITOJTHOCTHIO T YaCTHYHO.

OTCcyTCTBHE HOPMBI 1IPaBa, PEryIHPYIONIel CIOPHBIE TPAaBOOTHOIICHHS,
He SIBJISIETCS] OCHOBAHMEM /IS OTKa3a B 3allUTe TPaXKIaHCKUX IpaB. B aTom
cilyyae Cy/ IPUMEHSIET HOpMY IIpaBa, PEeryJIUpYIOIIYI0 CXOJHbIE MPaBOOT-
HOIIICHHUs (QHAJIOTHIO 3aKOHA), & MPH OTCYTCTBUH TAKOW HOPMBI HUCXOAUT
u3 o01MX Hayan (MPUHIIMIIOB) U CMBICIIA 3aKOHO/aTeNbcTBa PecmyOmuku be-
napych (aHanoruu mnpasa). [Ipu 5ToOM NpHMEHEHHE aHAJIOTUH 3aKOHA U aHa-
JIOTHH TIpaBa JJOJDKHO OBITH MOTHBHPOBAHO B CyA€OHOM pEIICHNH.

[puHIMT rocyTapcTBEHHOTO si3bIKa cynonpousBoacTsa. Cr. 17 Kon-
CTUTYIIMH YCTaHABIIUBAET, YTO TOCYAapPCTBEHHBIMH SI3bIKaMK B PecryOmmke
Benapych sSBISIFOTCS OETOPYCCKHUIA M PYCCKUH SI3BIKH. JTO 00IIee MPaBUiIO
pacmpocTpaHseTCcs ¥ Ha CYIOTIPOU3BOACTBO. B cooTBercTBUU co cT. 16 I'TIK
cynonpon3BoacTBo B PecnyOnmke benapych Benercst Ha GenopycckoM Wit
PYCCKOM SI3BIKE, HO IO CJIOKUBIIEHCS TPAJUIMK B OTEYECTBEHHOM CYIOIPO-
W3BOJICTBE MPE00IIaaeT PYCCKHUH SI3BIK.

IOpunnuecku 3auHTEpECOBAaHHBIM B UCXOJIE A€Ja JIUIAM, HE BJIaACIOLIIM
00 HEOCTATOYHO BIIA/ICIONIMM SI3BIKOM CYJIONIPOM3BOJICTBA, 3aKOH MPEI0-
CTaBJISIET MPABO 3HAKOMUTHCS C MarepuajiaMu Jiejia U y4acTBOBaTh B Cy/ie0-
HBIX JICHCTBUSAX Yepe3 MEePEeBOUNKA, BBICTYIATh B CY/IC HA A3BIKE, KOTOPHIM
oHH 00b19HO moNb3yroTes (cT. 16 T'TIK). Tpu 3ToM He BIaaCIOMUMU HITH He-
JIOCTaTOYHO BIIA ICIOIMMH S3BIKOM IPU3HAIOTCS JIMLIA, HE TOHUMAIOIIHE S3bI-
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Ka, Ha KOTOPOM BEJETCS CYJONPOU3BOACTBO, JTUOO MOHUMAIOIIHE €ro, HO He
CIoCcoOHbBIe CBOOOTHO BHIPAXKATh HAa HEM CBOM MBICITH U 1aBaTh OOBSCHEHUSI.

3aKOHOATEILCTBO MPEIbSBISACT OMNpeNeieHHbIe TPeOOBAHUS K JIHILY,
MPOU3BOIAIIEMY IIEPEBO/ B TPAXKIAHCKOM Ipoliecce:

CBOOOJIHOE BIIAJICHUE COOTBETCTBYIOIIMMH S3bIKAMH (S3BIKOM, Ha KOTO-
POM BeleTCsl CYIONPOU3BOCTBO, U SI3BIKOM, KOTOPBIM BIIA/ICET FOPHIMIECKH
3aHHTEPECOBAHHOE B UCXOJE JIeIa JIUIO) C IIeNb0 00ecredeH s TOYHOTO
JIByCTOPOHHETO MEePEBO/a;

OTCYTCTBHE IOPUANYECKON 3aNHTEPECOBAHHOCTH B HCXO/E Jiena. B cBs3u
C 3TUM HE JIOMYCKAETCs BBINONHEHHE O0S3aHHOCTEH MEePEeBOMYMKA JIHIIOM,
SIBJISFOIMMCSI HCTIIOM, OTBETYMUKOM, TPETHUM JIHIIOM JIHOO HHBIM FOpHIHYe-
CKH 3aMHTEPECOBAHHBIM YYACTHHKOM TI0 JJAHHOMY TPaXKJIaHCKOMY JICTTy.

Heo6xo11uMo NOI4epKHYTh, YTO MPH HESIBKE MEPEBOIYUKA B CY/] pPACCMOT-
peHue nena Bo Beex ciydasx otkinaasiBaercs (4. 8 cr. 282 I'TIK). Ecnu xe
JIe70 OBLIO PACCMOTPEHO B OTCYTCTBUE MEPEBOIUYHKA, PEIICHUE Cyna B JIO-
OoM ciyyae nmoanexut ormeHe (1. 3 4. 2 ct. 404 I'TIK).

CobnrofieHre MPUHIUNA TOCYAAPCTBEHHOTO S3bIKA CYJOMPOH3BOJCTBA
HUMeEeT BaXkKHelilllee 3HA4YEeHHE, MOCKOIbKY CIOCOOCTBYET BCECTOPOHHEMY,
MOJHOMY ¥ OOBEKTUBHOMY HCCIICMIOBAHUIO BCEX ACHCTBHTENIBHBIX 00CTOS-
TENbCTB Jea.

IpuHIMI TIACHOCTH CYIONPOM3BOACTBA. [[pUHIMI MIacHOCTU pa36u-
parensCcTBa 1SN B Cy[ax oOIel IopucauKimy 3akperuieH B ¢T. 114 Koncrury-
WM, TJIe OTMEUYEHO, YTO Pa3OUpaTeNbCTBO e BO BCEX CY/IaX SIBISCTCS OTKPbI-
TeiM. CIlylIaHue el B 3aKPBITOM CYIeOHOM 3acelaHWM JOMYCKACTCS JIHUIIb
B CIy4asiX, MPeyCMOTPEHHbBIX 3aKOHOM. [1acHOe cyaeOHOe pa30HpaTesbCTBO
obecrieunBaeT pean3anrio BOCIIUTATEIbHON 1 MPEBEHTUBHON (DyHKIHMI Tpa-
BOCY/IMs, TApaHTUPYET HE3aBUCHUMOCTB CY/ICH U IOTYNHEHHE UX TOJTBKO 3aKOHY,
MO3BOJISIET KOHTPOJIUPOBATh IEITENBHOCTD Cy/Ia, PACCMATPUBAIOIIETO JIETIO.

B cooTBeTCTBHM C pa3bsICHEHHIMH B ocTaHoBIeHUH [Inenyma Bepxos-
Horo Cyna Pecnyoimku Benapycs or 20 nexabps 2013 r. Ne 11 «O6 obGec-
MEYCHUH TIIACHOCTH TPH OCYIICCTBICHHH MPABOCYIUS M O PacHpoCTpaHe-
HUH HH(OPMAIINK O IEITETILHOCTH CYI0BY» (hOpMaMH peaau3aliy MPHHIHIA
[IACHOCTH SIBIISTFOTCS

BO3MOXXHOCTh MPHUCYTCTBUSI YYaCTHHKOB T'PAXKIAHCKOTO CYIOMPOU3BOI-
CTBa IPH PACCMOTPEHHH CYAaMH JIeI BO BCEX CTaHsIX Mpoliecca (B cyae mnep-
BOM, KaCCAIlMOHHOMN, HAJI30PHOIN WHCTAHIMH, IPH IEPECMOTpPE JIeJT [0 BHOBb
OTKPBIBIIUMCS 0OCTOSITEITLCTBAM);

MPEOCTABICHHE BOBMOXXHOCTH IPaXKIaHaM, He SBIISIOMIUMCS YIaCTHHU-
KaMH TPaXKAaHCKOTO CYJOMPOU3BOJICTBA, KYPHAIUCTAM CPEJCTB MaCCOBOM
HuH(OpMAIUK IPUCYTCTBOBATH B 3alie CYIeOHOT0 3aceIaHus ITPU OTKPHITOM
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ciyniaHuu fena (MCKITIOYCHHE COCTaBISIOT JMNa, He Aocturume 16-met-
HETO BO3PacTa);

TIPE/I0CTaBIEHHE BOBMOKHOCTH YYaCTHHKAM TPaXKJIaHCKOTO CYIOMPOU3-
BOJICTBA, MPHCYTCTBYIOIIMM B OTKPBITOM CyJA€OHOM 3acelaHuH, ¢ 3aHHMae-
MBIX MeCT (PMKCHPOBATH XOJI poliecca MMCHbMEHHO JIN0O0 C TOMOIIBIO MarHu-
todonHoM 3anucu (4. 4 ct. 271 T'TIK). B T0 e Bpems cieayeT UMeTh B BHLY,
YTO KMHO-, (POTOCHEMKA, BHJIEO3aIUCh, IPsIMast TPAHCILIIIUS JIOITYCKAIOTCs C
pa3peleHus cyJa ¢ y4eToM MHEHUs! FOpHIMYECKH 3aMHTEPECOBAHHBIX B HC-
XOJI€ J1eJia JINI], Y9acTBYIOUIMX B jiene. [Ipy 5ToM yKka3aHHbIE IeHCTBHS MOTYT
OBbITH OrpaHUYEHbI BO BPEMEHH,

TIPOBEICHHE BBIE3THBIX CYICOHBIX 3aceJaHNi C IEIBI0 BOCITUTAHUS IPaXK-
JIaH B JIyXe yBa)XEHHS K 3aKOHY, ITPEAYTPEXICHHS TPaBOHAPYIIEHUH 1 TIpec-
TYTIJICHUH;

WH(QOPMHUPOBAHKE O JESITENFHOCTH CYJ0B IIyTEM paclpoCTpaHEHHs] WH-
(hopMaIMOHHBIX OONJIETEHEH, Mpecc-peIn30B, COOOIIEHUH uepe3 cpecTBa
MaccoBoi MH(popMaIHH.

IlepBeie Tpu ¢(opmbl peann3anuy NPUHIMIIA IIACHOCTH OTPaXKatoT
IIACHOCTB MPOIIEYPHI OTIPABIEHHSI TPABOCYIHUS 110 TPAXKAAHCKUM JIENaM,
OCTaBIIMECS JIB€ — OTKPBITOCTH MHPOPMAIMH O JESITEIBHOCTH CyaeOHOMH
CHUCTEMBI.

Crymanue fena B 3aKpBITOM CyAeOHOM 3aceJaHuH JOITyCKAETCs! TOIBKO
B CJTy4asx, yCTaHOBJEHHBIX 3aKoHozAarenbHo. ComtacHo 4. 2. cr. 17 T'TIK 3a-
KpBbITOE CcyeOHOe 3acenaHne IPOBOINTCS B LIEIISIX 3AIIUTHI CBEICHUH, COCTaB-
JISIFOLIMX TOCYAaPCTBEHHBIE CEKPETHI MIIM MHYIO OXPaHIEMYIO 3aKOHOM TaiHy
(koMMepUecKyto TalHy, TaliHy YCBIHOBIICHUS, TAHY 3aBELaHuUs, TaiiHy COBEp-
IIEHHs] HOTApUAJIbHBIX JIeHUCTBUH, OAHKOBCKYIO TaiiHy). Kpyr cBeneHwui, co-
CTaBJIAIOMINX TOCYIAPCTBEHHYIO TaiiHy, orpenesnsercs 3akoHoM PecriyOmmku
Benapyce or 19 uronst 2010 1. Ne 170-3 «O rocynapCTBEHHBIX CEKpETax»,
KOMMep4ecKylo TaiiHy — 3akoHoM Pecniyonuku Benapycsk ot 5 stuaps 2013 1.
Ne 16-3 «O koMMepueckoii TaitHe», TaliHy 3aBenianus — cT. 1050 'K, 6aHkoB-
cKylo TaliHy — cT. 121 bankoBckoro konekca PecmyOnuku benapych, Tainy
HOTapHUAIBHBIX AeHcTBHi — cT. 9 3akoHa Pecnyonuku Benapych ot 18 urons
2004 1. Ne 305-3 «O HOTapuare 1 HOTapuaIbHOH AESTEITBHOCTI.

Kpome Toro, CTOpOHBI MOTYT XOJaTaiicCTBOBarh O PACCMOTPEHUH B 3a-
KPBITOM CyA€OHOM 3aceiaHuu JF000ro rpaxkaaHckoro nena. Cys Bopase yno-
BJIETBOPUTH MOJOOHYTO MMPOCKOY ITPU OTCYTCTBUH BO3PAXKEHHUH WHBIX IOPHIH-
YEeCKH 3aMHTEPECOBAHHBIX B HCXOE JIeIIa JIHII.

Crnenyet nog4epKHYTh, YTO CY/| B LENSAX MPEJOTBPALCHUs pa3IIallleHus
CBeJIEHNH 00 MHTHMHBIX CTOPOHAX >KU3HH IPaX/JaH WM CBEACHHUH, IopoJa-
IIMX WX YECTh, JOCTOMHCTBO H JIEJIOBYIO PEMyTalHIO, 10 COOCTBEHHOW WHH-
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[ATHBE MO0 10 XONATANCTBY FOPHIMICSCKU 3aHHTEPECOBAHHBIX JIHIl MOXKET
B 3aKpBITOM 3aCEaHUM CIyIIaTh BCE JEJIO IEIHKOM, JIMOO B YacTH, MO0
COBepIIATh OT/CIBHbBIC MPOIIECCyabHbIC AeHCTBUS (I0NPOC CTOPOHBI, CBU-
JIeTeNs U T. 11.).

CoracHo cT. 28 KOHCTHTYIMU KaXIblii KMEET MPaBo Ha 3allUTy OT He-
3aKOHHOTO BMEIIATENbCTBA B €0 JIMYHYIO KH3Hb, B TOM YHCIIE OT MOCsATa-
TENbCTB Ha TaifHy ero KOPPECIOHCHIINH, TeNe(OHHBIX U HHBIX COOOIICHHH.
[oaToMy OpUIMYECKH 3aMHTEPECOBAHHBIC B UCXOJE JENa JIUIA MOTYT He
JlaTh comylacusi Ha pa30MparesibCTBO Jiejia B OTKPHITOM CYAEOHOM 3acera-
HHH B LENAX 3alIUTHI TAWHBI JINYHOW KOPPECTIOHACHIINH, BpadyeOHON TalHHbI
U T. 1. B yKa3aHHBIX ciiydasx mogoOHas WH(GOPMAILHs OIIAIIAETCS TOIBKO
B 3aKpbHITOM cyneOHoM 3acenanun (ct. 198 I'TIK).

IIpu paccMoTpeHHH naena B 3aKpbITOM CyleOHOM 3aceJaHud IpPUCYT-
CTBYIOT TOJIbKO IOPHIMYECKH 3aMHTEPECOBAHHBIE B MCXOJIE JIeNa JIMIa, a B
HEOOXOJIMMbIX CIydYasx — CBUICTEINH, SKCIEPThI, CIICIUATUCTBI U MEPEeBOI-
YHKH, KOTOPBIC MPEAYMPEKAAIOTCS CYIOM O HEAOMYCTUMOCTH Pa3IiIallieH s
COOTBETCTBYIOIIUX cBeAeHUH. Cirylanue MpoBOANTCS C COOIOIEHNEM BCEX
MpaBUJI CyIOMPOU3BOACTBA, yeTaHoBIeHHBIX [ TIK (oGecnieunBaercs peanu-
3aI¥sl IpaB BCEX YYaCTHHUKOB IPOIECCa, BCECTOPOHHE, ITOJTHO U OOBEKTUBHO
HCCIEMYIOTCS 0OCTOATEILCTBA, MMEIOIIHE 3HAYCHHE [T JIeTIa).

IIpu paccMoTpeHMH nena B 3aKpHITOM CY/IeOHOM 3aceqaHuH ITyOIMYHO
OIVIAIIACTCS TOJBKO PE3OJIFOTHBHAS YaCTh PELICHHS CYla, MOCKOIbKY HHAYE
MOTYT OBITh OTHOCTBIO HJIM YACTUYHO Pa3NIallieHbl CBEICHUS, TS COXpaHe-
HUS KOHQUACHIHATBHOCTH KOTOPBIX CIYHIAHKE JeNa IPOBOIUIOCH 3aKPBITO.
BMecre ¢ TeM B yCTaHOBIICHHBIX 3aKOHOM CITy4asiX B 3aKPBITOM CyIeOHOM
3acelaHNy JIOIyCKaeTCsl He TOJIBKO pacCMOTpPEHHME Jiefia, HO U OIVIallIeHHe pe-
IeHus cyjia mo Hemy. Tak, coritacHo cT. 136 KobC B niensix obecreueHus Taii-
HbI YCHIHOBIICHUSI BCe JIena 00 YCHIHOBJICHHH PACCMATPUBAIOTCS B 3aKPHITOM
CyZIeOHOM 3acellaHuH, BKIIOUYas oranieHue pemeHus (. 9 mocraHoBICHHs
[Tnenyma BepxoBHoro Cyma Pecyonuku benapycs ot 20 nexadps 2000 T
Ne 9 «O cyneOHOM mpakTHKe N0 JeiaM 00 yChIHOBICHUH (yI0YepEeHHH)»).

IpuHnun cy1edHOro M MPOKYPOPCKOro HAA30pa 32 3aKOHHOCTBHIO
U 000CHOBAHHOCTBIO CyIeOHBIX NOCTaHOBJeHHH. ConacHO JaHHOMY
TPUHIMITY BBIIIECTOSNINE CYAbl U OPTaHbl MPOKYPaTyphl B YCTAHOBICHHOM
3aKOHOM TIOPsIKE OCYIIECTBIIAIOT Ha 30 32 3aKOHHOCTHIO U 000CHOBaHHO-
CTBIO CyeOHBIX IIOCTAHOBJIEHHUH 10 IPAKIAHCKUM JIeJIaM, a TaKKe 3a COOIro-
JICHUEM 3aKOHOJIaTeIbCTBA MTPU UX MCIIOTHEHHH.

Cynbl, yIIOIHOMOYEHHBIE OCYIIECTBIISATH HA/I30p 3a CyAeOHOH nesTein-
HOCTBIO H)KECTOSIIINX CY/IOB, ornpezesneHsl B cT. 22 I'TIK:

Bepxosusiii Cyn Pecnyonuku Benapych (ocyriecTBisier Haa30p 3a cy-
NeGHOM e TeNbHOCThIO BeeX cynoB Pecnyonuku benapycs);
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obnacTHele 1 MUHCKHI TOPOJCKOH Cy/bl (OCYIIECTBISIOT HAA30p 38 CY-
JeOHOW JEATENPHOCThIO PalOHHBIX (TOPOJCKUX) CYIOB, HAXOJSAIIUXCS Ha
TEPPUTOPUH COOTBETCTBYIOLICH 00nacTy u . MUHCKa).

B rpaxmanckom mnporiecce IPUMEHSIFOTCS IB€ OCHOBHBIE (hOPMBI Cy/ie0-
HOTO Ha/30pa: MpoBepKa B KaCCAlMOHHOM TOPsAKE 3aKOHHOCTH U 000CHO-
BaHHOCTH CyNeOHBIX MOCTAHOBJICHUH, HE BCTYNHBIIMX B 3aKOHHYIO CHIIY,
U MpOBEpKa B MOPSIKE HAA30pa CYAeOHBIX MOCTAHOBJICHHH, BCTYMHBIIAX
B 3aKOHHYIO CHITY.

Heo6xomumo oTMeTHTB, UTo criernpuieckoi GopmMoii cyaeOHOro HaI30-
pa sBiseTcsl Takke 0000IIeHHe CYIeOHON NMPAKTHKH MO OTACIBHBIM KaTe-
TOPHSM TPaXKTAHCKHX JIeJl, BBIBICHUE M YCTPAHCHUE Haubosee THIMYHBIX
CyeOHBIX OITHOOK.

[Tpoxypopckuii Haa30p B IpakAaHCKOM Ipoliecce ocymecTBisercs [e-
HepaJbHBIM POKypopoM Pecriyonuku Benapych U oqYMHEHHBIMU €My TIPO-
Kypopamu. OCHOBHBIMH (hOpMaMH MPOKYPOPCKOTO HAJ30pa SBISIOTCS

oOpaieHre NpoKypopa B CyJl C 3asiBICHUEM O BO30YXKIEHUHW T'pa)<JaH-
ckoro aena B opsinke ct. 81 I'TIK;

ydacTue NpoKypopa B paCCMOTPEHHH TPaXIAHCKHUX JIeT B CyJeOHOM 3a-
CellaHuy,;

NpUHECCHUE MpoTecTa (KaccallMOHHOTO, HaJ30PHOTO0) Ha HE3aKOHHBIC
1 HEeOOOCHOBaHHBIE Cy/IeOHBIE TOCTAHOBJICHHS.

Comnacho ct. 23 I'TIK npokypop 00s13aH Ha BceX CTAIUIX TPAXKTAHCKOTO
CYJIOTIPOM3BO/ICTBA CBOCBPEMEHHO MPHHUMATH MPETYCMOTPEHHBIE 3aKOHOM
Mepbl K YCTPAaHEHHIO JIIOOBIX HApYIICHUH 3aKOHA, OT KOro Obl OHU HHU HC-
xoaui. CBOUM MOJHOMOYHS TIPOKYPOP OCYLIECTBIISET HE3aBUCUMO OT KaKuX
ObI TO HU OBUTO OPraHOB M JIOJDKHOCTHBIX JIHII, PYKOBOJCTBYSICH MPH 3TOM
TOJNBKO 3aKOHOM U MOMYUHSSACH yKazaHusM [eHepanbHOro mpokypopa Pec-
nyonuku benapyce.

IIpunmmn o6s3aTebHOCTH CyIeOHBIX NOCTaHOBJeHHUil. B coorser-
CTBUU C JIAHHBIM MPUHIIUIIOM CyleOHbIe TOCTAHOBICHUS, BCTYIIMBIIUE B 3a-
KOHHYIO CHITY, HE3aBUCHMO OT TOTO, Cy/IOM KaKoTo 3BeHa Cy/1eOHOH CUCTEMBI
OHH BBIHECEHBI, 00s3aTeNbHBI ISl OpPraHU3alMi, YUpexKaAeHHi, 00benuHe-
HUM, TOJDKHOCTHBIX JIMI[ M TPAXKJIaH U MOJJICKAT UCTIONHEHUIO Ha BCeH Tep-
purtopun Pecniyomuku Benapycs (ct. 115 Koneruryimuy, cr. 24 I'TIK).

O0s13aTeNbHOCTh CyIEeOHBIX MTOCTAHOBICHUH O3HA4YaeT, YTO TOCyaapcT-
BEHHBIE OPTaHbl, OPUIUYECKUE JHUI[A U TPAKIAHE:

HE BIIPaBe MPUHUMATh K CBOEMY MPOM3BOJCTBY U pa3peliars jena, pac-
CMOTpPEHHBIE CYJIOM 001IeH FOPUCIUKIINY;

HE BIIPABE OTMEHATD WIIK U3MEHSATh PELICHHS CY/I0B OOIIIeH FOPUCAUKIINHY;
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HE BIpaBe B CBOMX JICWCTBHSIX MCXOJUTH W3 TOTO, YTO BCTYIHMBIIEE B 3a-
KOHHYIO CUJIy IIOCTAQHOBJIEHHE CY/Ia ABJIAETCS HE3aKOHHBIM U HEOOOCHOBAHHBIM,;

00s3aHbl COAEICTBOBATH UCIIONHEHUIO IIOCTAHOBIEHUH CynoB oOuieil
IOPHUCAMKINH, a TAaK)Ke PEajIM30BbIBaTh UX IyTEM PErUCTpalyy IpaB, yCTa-
HOBJIEHHBIX CY/IOM.

BwMmecre ¢ TeM 00513aTeIbHOCTD CY/IeOHBIX TOCTAHOBIEHUH, BCTYITUBILINX
B 3aKOHHYIO CHITY, HE UCKITIOYaeT BOBMOXKHOCTH 00KaJIOBaHHS UX B ITOPSIKE
Ha/i30pa 100 M0 BHOBb OTKPHIBIIMMCS OOCTOSITEIILCTBAM.

Crnenyetr OTMETUTH, YTO 00S3aTEeTILHOCTD CYIeOHBIX TOCTaHOBJICHUH OIl-
peneneHHbIM 00pa3oM orpanuueHa. Tak, 4. 2 cr. 24 I'TIK npexycmarpusaer
MIPaBO 3aWHTEPECOBAHHBIX JIUI] 00PAaTUTHCS B Cy/ 3a 3alIUTON NpaB U OXpa-
HSIEMBIX 3aKOHOM HHTEPECOB, CIIOp O KOTOPBIX CYIOM He ObUI pacCMOTpeH
n paspemeH. B 4. 2 cr. 318 I'TIK ycTaHoBi€eHO, 4TO, €CiY MO BCTYIUICHUH
B 3aKOHHYIO CHITy PELICHHS Cy/a IO JUIAIIMMCS IPaBOOTHOIIEHUSIM CTOPOH
(mpucyxaeHre MePUOIUMICCKUX TUIATEXKEH MW T. M.) U3MEHSIOTCS O00CTOS-
TEJLCTBA, HA KOTOPBIX OCHOBAHO PEILICHHE, KaX/asi CTOpPOHA BIIPaBe IyTeM
TIPE/IBSBICHUS] HOBOTO MCKa TpeOOBaTh BHIHECEHUSI HOBOTO PEILICHHSI.

2.3. OTpacsieBble IIPMHIIMAIIBI
rpa’K/JaHCKOI0 IIPOIleccyajIbHOTo IIpaBa

IIpuHIMI BBISICHEHHS 1eICTBUTEIbHBIX 00CTOATEIbLCTB JeJIa peaiu-
3yeTcs C MOMOIIBIO0 HOPM JIOKa3aTeIbCTBEHHOTO MpaBa. Tak, B COOTBETCTBUU
co cr. 20 u 232 I'TIK 00s13aHHOCTB IO COOMPAaHUIO JOKA3aTebCTB, HE0OX0-
JIUMBIX JUISl YCTAHOBJIEHHS MCTHHBI 110 JEITy, JIEKHUT Ha CTOPOHAX M APYTUX
IOPUINYECKH 3aUHTEPECOBAHHBIX B McXoze Aena aunax. Cya MOXeT TOJIbKO
COZIEHCTBOBATh B NCTPEOOBAHNH J0KA3aTEIbCTB 110 XO/IaTalCTBY yKa3aHHBIX
Y4aCTHHMKOB IpoLEcca, KOTJa NpeICTaBIeHNe TaKUX JOKa3aTeIbCTB Ul HUX
HEBO3MOXHO. ClesoBaTeIbHO, MO CMBICITY YKAa3aHHBIX CTaTeld MIMEHHO CTO-
POHBI 1 HHBIE IOPUIUYECKH 3aMHTEPECOBAHHBIE B HCXO/IE €A JINIA 00sI3aHbI
OCYILIECTBIATH COOp J0KA3aTeIbCTB M 0OECIeUnBaTh IMOJIHOTY J10Ka3aTelb-
CTBEHHOT'O MaTepuaia Mo Jemy.

Heobxoxnmo nmoguepkuyTh, uto [lnenym BepxoBHoro Cyna PecnyOnuku
Benapyce pa3bsicHWI, YTO HENpPEACTABIEHUE Cydy CTOPOHAMH MU APYTHUMHU
IOPUINYECKH 3aMHTEPECOBAHHBIMU B MCXOJIE JI€Na JULIAMHU J0Ka3aTeIbCTB,
KOT/Ia K 3TOMY He OBIJIO MPETSTCTBUM, He UCKIIFOYaeT BO3MOXKHOCTH PaccMo-
TPEHHs JieNia 10 CYNIECTBY 110 MUMEIOIIUMCS JoKa3aTenscTBaMm (1. 8 mocra-
Hosienus [Tnenyma BepxoBroro Cyna Pecryommuku benapyces ot 28 urons
2001 1. Ne 7 «O npumenennr HOpM [ paskAaHCKOTO IPOLECCYaTBEHOTO KO/IeK-
ca MpH PACCMOTPEHUH JIe]T B Cy/IE TEPBOil HHCTAHIIUI).
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CoOpaHHBIM 110 ey J0Ka3aTeIbCTBaM CyH JOMKEH AaTh HaJUIEXKAIIYo
npaBoByto oueHky. CornacHo ct. 241 T'TIK cyn oneHMBaeT J0Ka3aTelbCTBa
10 CBOEMY BHYTpPEHHEMY YOEXIeHWIO, OCHOBAHHOMY Ha BCECTOPOHHEM,
TIOJTHOM M OOBEKTUBHOM HCCJIEJIOBAHUH B CyA€OHOM 3aceaHuH BCEX BXOMS-
KX B MPEJMET JOKa3bIBaHUS (PAKTOB, PYKOBOJICTBYSCH ITPU 3TOM TOJIBKO 3a-
KoHOM. Kaxx/toe 0ka3aresibCTBO OLEHUBAETCS CY/IOM C TOUKH 3PEHHSI OTHO-
CHUMOCTH, IOITyCTUMOCTH, JOCTOBEPHOCTH, a BCE JI0OKA3aTEILCTBA B COBOKYII-
HOCTH — C TOYKHM 3PEHHMS IOCTATOYHOCTH JUIsl paspemenus aena. [Ipu atom
HHU OJIHO M3 NpPEACTABIICHHBIX JI0OKa3aTelIbCTB HE UMEET /ISl Cyla 3apaHee
YCTaHOBIIEHHOM CUJIBI.

PaccMarpuBaeMblli PUHIUIT PacHpOCTPaHSIET CBOE JIEHCTBHE Ha BCeEX
YYaCTHHKOB IIpoliecca. B yacTHocTH, NpOKypop, roCyJapcTBEHHBIE OpTaHkbl,
IOpUAMYECKHE JIMNA U TPpaXJaHe, OT COOCTBEHHOTO MMEHH 3allMIIaroNne
npaBa APYTruX JIML, 00s3aHbl IPUHUMATh HEOOXOJMMbIE MEPbI ISl BBISICHE-
HUSI IEHCTBUTENBHBIX 00CTOSITENBCTB JIeNa; CBUAETENH — IIPABANBO U TTOJIHO
W3JIOKHUTB CyIy BCE, YTO MM HM3BECTHO IO JIEITy; IKCIIEPTHI — 1aTh 3aKIode-
HHE, COOTBETCTBYIOIIEE OOBEKTUBHOW UCTHUHE, MEPEBOAYNKH — 00ECIIEUUTh
HaJUTeXKaIIHUi IBYCTOPOHHUH MepeBoj1 0e3 UCKaKEHHUH U T. 1.

B cooTBercTBHY ¢ NMPHHIMIIOM AMCIO3UTHBHOCTH IOPUIUYECKU 3aWH-
TEpecOBaHHbIE B UCXOJIE JeNa JIMIa UMEIOT IIPaBo MO CBOEMY yCMOTPEHHIO
CBOOO/IHO pacIopspKarhCsl MPUHAIIICKAIIMMH UM MaTepHAITBHBIMH M TIPO-
neccyanbHbiME nipaBamu (cT. 18 I'TIK). B cuity 3TOro HUKTO He MOKET OBITH
NIPUHYXXJEH K NpeNbsSBICHUIO MCKa NMpOTHB cBoeil Bomu. Ecim ke o,
B MHTEpeCax KOTOPOro IPaxkJaHCKOe JeI0 BO30YXKIEHO MPOKYypOpOM, Irocy-
JIApPCTBEHHBIM OPraHOM, IOPUANYECKUM JIMIOM HIIH TPaKTaHUHOM, OTKa3bl-
BAaeTCsl BCTYIHTh B IIPOIECC B KAUECTBE UCTLA, CYA AOJDKEH MPEKPaTUTh Mpo-
W3BOJICTBO I10 JIEITY.

ComtacHO NPUHIMUITY JUCIIO3UTUBHOCTH WCTEIl BIIPABE M3MEHUTH IMPE/-
MET WJIM OCHOBaHME WCKa, YBEIUYUTH JMOO YMEHBIIUTH pa3Mep MCKOBBIX
TpeOoBaHM, OTKa3arbesi OT Mcka. OTBETYMK BIpaBe M3MEHUTH OCHOBAaHHE
BO3paXEHMI NPOTHB HCKa, MPU3HATH MCK MMOJHOCTHIO WM YaCTU4HO. B ir0-
0011 cTaMK Ipolecca CTOPOHBI MOTYT 3aBEPIINTh JIEJI0 3aKII0YEHHEM MHPO-
BOTO COTVIALIEHUS.

[MpuHIMI AMCTIO3UTHBHOCTH IEHCTBYET BO BCEX CTAAUSX I'PayKAAHCKOTO
cynonpousBoAcTBa. Tak, B cTagun cyneOHOro pa3dupaTenbCcTBa 3aMHTEpe-
COBaHHOE JIUIIO BITPAaBE 3HAKOMUTHCS C MaTepHalaMH Jeja, 3asBIATh OTBO-
b1, IPE/ICTABIISTH JIOKA3aTeNIbCTBA, yYaCTBOBATh B X MCCIIE0BAHNUH, ]aBaTh
YCTHBIE U MHCHMEHHBIE OOBSICHEHHs, BBICKA3bIBaTh CBOM JIOBOIBI M COO00-
paKEeHHUS! N0 BO3HMKAIOIIUM B XOZE IpoIlecca BOIPOCaM, BO3paxkaTh Ipo-
TUB XOJaTaiCTB JIPYTHX JHI, 33JaBaTb UM BOIPOCHI, ITOJIb30BaThCsl HHBIMU
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nporeccyanbubiMu ipaBamu (cT. 56 T'TIK). B kaccaliuoHHOM MPOM3BOJICTBE
3aHHTEPECOBAHHOE JIUIIO BIPaBe MOJATh KaCCAIIMOHHYIO (YACTHYIO) Koy
Ha cyneOHOe IIOCTaHOBJICHUE, HE BCTYIHBIIEE B 3aKOHHYIO CHITY, BIIPaBe OT-
Ka3aTbCsl OT Hee. B Haa30pHOM NPOW3BOACTBE MPUHIMI JUCIIO3UTHBHOCTH
TIPOSIBIISIETCSI B TOM, YTO 3aMHTEPECOBAHHOE JIUII0 MOXKET OOpaTUTHCS C HAM-
30pHOH ka10001i 0 MepecMOTpe BCTYMHUBILIETO B 3aKOHHYIO CHITY CyAeOHOTO
TIOCTaHOBJICHNS! K JTOJDKHOCTHBIM JIMIAM CyJa M IPOKYPATyphl, HMEIOLINM
MIPaBO MPUHECEHHS NPOTECTa B MOPSIIKE Ha/130pa.

Crnenyer UMeTh B BHIY, YTO PAaCHOPSIUTENLHBIE JAEHCTBUS CTOPOH IO
TpaKAaHCKOMY JIeNTy ITOCTaBIIEHBI IIO/I KOHTPOJIb cyza. B wactHOCTH, corac-
HO 4. 4 ct. 61 I'TIK cyn He nprHUMaET OTKa3a UCTHA OT UCKA, PU3HAHUS UCKa
OTBETYMKOM, HE YTBEPXKIAET MUPOBOTO COIVIAIIEHHsI CTOPOH, €CIM YKa3aH-
HBIE JIEWCTBHS MPOTHBOPEYAT 3aKOHY WJIM HApYyIIAIOT MpaBa U OXpaHsIeMble
3aKOHOM WHTEPECHI UHBIX JIHII.

I'paxxaanckoe CynoONpOM3BOJACTBO MO CBOEH MPUPOAE HOCHT COCTSI3a-
TEJNBLHBIN XapakTep U MPOXOJUT B (JOpME CIIOpa CTOPOH M MHBIX y4acTBYIO-
myx B jerne jguin. [IpuHmmMn cocTsa3aTeJJbHOCTH 3aKPEIUIseT:

aKTMBHOCTh CTOPOH W JIPYTHMX YYacTHHKOB IpoOIlecca B JIOKA3aTeNIbCT-
BEeHHOU nesrenbHOCTH. Tak, cormtacHo 4. 1 ct. 179 I'TIK kaxmas cropoHa
JIOJDKHA JIOKa3aTh Te ()aKThl, HA KOTOPbIE OHA CChIIAETCS KaKk HA OCHOBAaHHE
cBOUX TpeOOBaHMI 1 BO3paKeHUI;

BO3MOYXHOCTb yUacTHs 3aMHTEPECOBAHHBIX JIUII B COCTS3aTENbHON (hopme
rpaxIaHCKOro mporiecca (MpaBo 3asBIATh OTBOJBI, 3371aBaTh BOIPOCHI HHBIM
Y4acCTHHKaM Cy/IOTIPOU3BOJICTBA, /1aBaTh YCTHBIE M IMCbMEHHbBIE OOBSICHEHHS
0 ey, MPEACTABIATh CBOM JOBOABI M COOOpakeHHs, 00XKajIoBarh cyneo-
HbIC TIOCTAHOBIICHUS U T. 11.).

HawuGoree noHo NpUHIUI COCTSI3aTeIbHOCTH PEATIM3YETCS B CTAANU CY-
neOHoro pa3ouparenscTBa. B KaccallMOHHOM M Ha/I30pHOM ITPOM3BOJICTBAX
COCTSI3aTENILHOCTD IPOSIBIISIETCS] B TOM, YTO FOPHINUECKH 3aUHTEPECOBAaHHBIE
B HCXOZIe JleJia JIMLA BIIPaBE MPEACTABIATH JIOMOJIHUTEIBHBIE MaTepUallbl,
MTMCbMEHHBIE BO3PAKEHUS HA YKaJIOObI M TPOTECTHI, 1aBaTh B CyAe 0ObsCHE-
HUSI C M3JIO)KEHWEM CBOUX JIOBOJIOB M COOOpa)KEHWH MO paccMaTpruBaeMbIM
BOIpOCaM. B HMCHONHUTENEHOM MPOM3BOJACTBE OCYLIECTBICHHE IPHHIUIIA
COCTSI3aTENIbHOCTH TapaHTHPYETCsl TEM, YTO B3BICKATENh U JIOJDKHUK BIIPAaBe
MIPUCYTCTBOBATH IPH COBEPILIEHNH UCTIOTHUTEIBHBIX JEHCTBUI, 005KaJlOBaTh
WX, 3asIBJISTH OTBOJBI CyI€OHOMY UCIIOIHUTEINIO.

Onnako B I'TIK 1999 r. (mo cpaBHEHHIO C paHee JACHCTBOBABIINM MPO-
LECCYalbHBIM 3aKOHOJATEIBCTBOM) YCHJICHO EHCTBUE MPHHIMIIA COCTSA3A-
TEJFHOCTH. DTO JOCTHTHYTO YCTAaHOBJICHHEM OOS3aHHOCTH IOPHUIMYECKU
3aWHTEPECOBAHHBIX B MCXOJIE JIEJNIa JIUII 10 JOKa3bIBAHUIO H ITPEICTaBICHUIO
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JIOKa3aTeNbCTB, a TaKkke OrpaHUYEHUEM IIpaBa Cy/a 10 COOMpaHMIO OKa3a-
TENbCTB CIIy4YasMHU, KOTJIa 3aHHTEPECOBAHHBIC JIMIA 3asBISIOT XONATalCTBO
00 3TOM BBHJY 3aTPyJHEHHI B TPEJCTABICHHU OMPEACICHHBIXK J0Ka3a-
TENbCTB. B TO jke BpeMs 3aKOH BO3JaraeT Ha Cyl 00S3aHHOCTh ONPENCIUTh
MpeAMET JOKa3bIBAHUS 0 JIENy U Pa3bsACHHUTh YYACTHHKAM MPOIEcca MX
npaBa U 00s;3aHHOCTH, B TOM YHMCIIE 10 MPEACTABICHHUIO T0Ka3aTeabeTB. On-
HAKO OT/IEJIbHBIE HOPMBI MAaTEPUAIILHOTO TpaBa (Hampumep, ct. 36, 39 KobC)
TpeOYIOT OT Cy/la MOCTAHOBKH U Pa3pelICHHUs BOITPOCOB MO 3alIUTe NpaB He-
COBEPIICHHOJICTHUX JIETeH 10 COOCTBEHHOW MHUIIMATHBE U, CJICAOBATEIIBHO,
coOMpaHusT HEOOXOIMMbIX TOKA3aTeJIbCTB. DTO MO3BOJSIET TOBOPHUTH 00 OT-
JIENTBHBIX UCKJTFOUEHHSIX U3 TIPUHIIUITA COCTA3aTeIbHOCTH.

IpuHOUN [POIECCYyaIbLHOT0 PABHONPABUS CTOPOH 3aKJIOYACTCS
B TOM, YTO 3aKOH MPEIOCTaBISET CTOpPOHAM (MCTI[y U OTBETUYHMKY) PaBHBIE
MPOIIECCYabHbIE BOBMOKHOCTH JIJISI 3aIUTHI B CyJI€ CBOUX IPaB U 3aKOHHBIX
unrepecos (ct. 19 I'TIK).

ITocKonbKy 3allUTHUTH HAPYIICHHOE WM OCMApHBAEMOE MPAaBO MOXKHO
JIMIIb TPU YCJIOBUM HAJEJICHUS CHIOPSIIAX CTOPOH PABHBIMH IPOIIECCYalThb-
HBIMHU BO3MOYKHOCTSIMH, TIOCTOJIBKY HUCTILY HE MOXKET OBITh JO3BOJIEHO TO, YTO
HE JI03BOJICHO OTBETUMKY, U HaoO0opoT. Tak, eciam Ucrel] BlpaBe, 3alInIIas
CBOU MHTEPECHI, U3MEHUTD PEIMET HIIM OCHOBAHUE UCKA, YBEIUYUTH WU
YMEHBIIUTh Pa3Mep MCKOBBIX TpeOOBaHMU JTHOO OTKA3aThCsl OT MCKA, OT-
BETUYMK BIPABE MMPU3HATH UCK ITOJHOCTHIO MIIM YACTUYHO JTUOO 3aIUIIATHCST
MPOTHUB MPEABABICHHOTO K HEMY TPeOOBaHUS MTyTEM 3asBICHHS YCTHBIX UITH
MUCbMEHHBIX BO3PAXKEHUH, a TAKXKE MPEIbsBICHHUS BCTPEYHOIO HCKa.

KpomMe TOro, CTOpOHBI TakKe HMEIOT PaBHbIC MPOILECCyalbHbIE Mpa-
Ba B CTaJMHU Cy[eOHOrO pa3duparenbcTBa. B yacTHOCTH, UCTENl U OTBETYHK
B PaBHOM Mepe MOTYT 3asIBJIATh OTBOJIBI, [TPEACTABIISTH JOKA3aTEIbCTBA, yUa-
CTBOBATh B MX KCCIIC[IOBAHWH, 3a/1aBaTh BOMPOCHI WHBIM YYACTHHKAM MPO-
1iecca, 3asBIIATh X0AaTaliCTBa U T. [. B cymeOHbIX MPEHUAX UCTEI K OTBETUUK
BBICTYMAIOT PaBHOE KOJMYECTBO pa3, MPHUYEM MPABO MOCIEAHEH PEIUTUKH
BCET/Ia MPUHAUIEKUT OTBETUHKY UJIU €T0 MPEICTABUTEIO.

B rpaxxaaHckoM CyonmpoHu3BOJACTBE CHOPSIINE CTOPOHBI 00S3aHBI 100-
POCOBECTHO MMOJIb30BAThCSI CBOUMU MAaTE€PHATBHBIMU U IMPOIECCYaTbHBIMU
NpaBaMH U HMCHOJHATH TPOIECCyalbHble 00S3aHHOCTH. 3a HeHaJexariee
HCTIONHEHHUE MPOLIECCYATbHBIX 00S3aHHOCTEH 3aKOHOM MPELYyCMOTPEHO MTPH-
MEHEHHE Mep MpOLECCYalbHOW OTBETCTBEHHOCTH (HampHMep, Mpeaympe-
KICHUE, yAaIeHHE U3 3aj1a CyneOHOro 3aceJaHus, IPUBO).

B cOOTBETCTBHUY ¢ IPUHIMIIOM YCTHOCTH CYIONPOU3BOIACTBA IPAXKIAH-
ckuit mpoueccyanbhbiii 3akoH (cT. 269 T'TIK) mpemycMmaTpuBaeT yCTHYIO
(dopMy BereHUs CyneOHOTO pa30MparTesbCTBa, MMOCKOIbKY 3TO Haubosee 1o-
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cTynHas ¢opma OOIIEHHS Cy/la C yYaCTHHUKAMH T'PaXJaHCKOTO CYJOMpPOU3-
BojicTBa. Cyz1 BeJleT 3aceiaHre YCTHO, yYacTHHUKH ITpoliecca B YCTHOH (opme
3asIBJISIOT OTBOJIBI M XO/IaTalCTBA, IAI0T OOBSICHEHHUS 110 ACITY, Y4acCTBYOIIHI
B JIeJIe POKYPOp YCTHO M3JIaraeT CBOE€ MHEHHE, SKCIIEPT 03BYyUHMBAET COZIEP-
KaHWE CBOETO MHCHMEHHOTO AKCIEPTHOTO 3aKIFOYEHUsI, CBUJIETENN yCTHO
JIAIOT TOKa3aHus O (akrax, MMEIOIUX OTHOIIEHHE K paccMarpuBaeMOMY
criopy. Mesy TeM CBUJIIETENb BIIPABE MOJIb30BATHCS MMCHbMEHHBIMU 3aMeET-
KaMH, €CJIM €ro IOKa3aHHs CBS3aHbI C MUPPOBBIMU JINOO MHBIMU JaHHBIMH,
KOTOpBIE CIIOKHO yAEpXaTh B NMamsTH. [laHHBIE 3aMETKH IPEAbSIBISIIOTCS
Cyay ¥ MOTYT ObITh TiproOIIeHs! k aeny (ct. 95 I'TIK).

YcTHOCTB cyieOHOTO pa30rparenbCcTBa He HCKIIIOYaeT BO3MOKHOCTH CO-
BEPIIEHHUS OTJEJIBHBIX NPOILeCCyaIbHbBIX NEHCTBUI B MNCEMEHHONW (QopMe.
[Tpudem B psizie cirydaeB 3aKOH HMITEPaTHBHO IPEAYCMAaTPUBAET 00sI3aTeIb-
HOCTB Takol (hopmbl. Hanpumep, cornacho ct. 242 I'TIK uckoBoe 3asiBieHne
0 BO30Y)XIEHHU TI'Pa)XJAHCKOTO JeJia MOJaeTcsl B CyA TOJIBKO B IHUCHMEH-
Hoii popme. Cr. 226 I'TIK npenycmarpuBaer 00s3aTebHYIO0 ITUCEMEHHYIO
(dopmy 3akiroueHus SKcrepra. FOpuarnueckn 3anHTepeCcOBaHHEBIE B HCXOIE
JleNa JIuIa BIIpaBe MpPeACTaBUTh B CyJl NMMCbMEHHbIE OObSICHEHHS MO JAEIy
(ct. 56, 252 T'TIK).

B T0 e Bpemsi HEOOXOMMMO MMETH B BHUJY, YTO IVIaBHOE TpeOOBaHHE
MIPUHIMIIA YCTHOCTH B OTHOIIEHWH TPOLIECCYaIbHOTO MaTepralia, n3JI0KeH-
HOTO B IMMCHMEHHOM BHJI€, 3aKIIFOYAaETCsS B TOM, YTOOHI B CyeOHOM 3acesa-
HHUM Takol mMarepuan ObUT BOCIIPOM3BEECH YCTHO, OIVIAIIEH B MPHCYTCTBHU
IOPUANYECKH 3aWHTEPECOBAaHHBIX B MCXO/E Aejia Jium. Tak, IMICEMEHHBIE
JIOKa3aTeNbCTBa, MMPOTOKOJIBI OCMOTPa BELIECTBEHHBIX JOKa3aTeNIbCTB, MHUCh-
MEHHBIE 00BSICHEHUS 1 ITOKa3aHHsl y4aCTHUKOB Ipoliecca, MOTyYeHHBIE B I10-
PSZIKE UCTIONTHEHUSI CyZeOHOTO IIOpYUYEHUs! WITH 00eCTIeueHns JOKa3aTebCTB,
MOJUIEKAT 0053aTEIbHOMY OIVIAIIICHHUIO B 3aiie cyneOHoro 3aceaanus (ct. 190,
197, 198, 227, 230 I'TIK).

IIpuHIUN HemoCpeaCTBEHHOCTH PETYIMPYET BONPOCHI paboTHl cyna
¢ JI0Ka3aTeIbCTBAMHU 110 JIeNly. B crily maHHOro mpuHOMIA CyJl NEpBOM WH-
CTaHIUM TIPH PaCCMOTPEHHH Jiesia 00s13aH HEMOCPEJICTBEHHO HCCIEI0BaTh
BCe COOpaHHBIE 1O AEJy JI0Ka3aTesbCTBA: 3aCiyIlarh OOBSICHEHUS! CTOPOH
U JIPYTHX I0PUANYECKH 3aMHTEPECOBAHHBIX B MCXO/IE JeJIa JIUII, TOKa3aHus
CBUJIETENIeH, TOSICHEHHsI CHEUAUCTOB, 3aKIIOYCHHUS! SKCIEPTOB, O3HAKO-
MUTBCSl C MUCHMEHHBIMH JOKa3aTelbCTBAMHU, OCMOTPETH BEIIECTBEHHBIE
JI0Ka3aTeabCcTBa U T. 1. [Ipr 3 TOM cyn ToJKeH 00ecIeunTh Y4acTHUKaM Mpo-
1iecca paBHbIE BO3MOXKHOCTH ISl UX HETTOCPEICTBEHHOTO YUacTHs B HCCIIe-
JIOBaHHMH JI0KA3aTeNbCTB.
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[MpuHIMO HENOCPEACTBEHHOCTH OOS3BIBAET CyJ IOIy4aTb CBEICHUS
0 Qakrax, UMEIOIINX 3HaUYEHHE JJIs JieNna, U3 MepBOMCTOYHUKA. B cBs3n ¢
9THUM TpaXkIaHCKHE JeNa JOJDKHBI pa3perarscs CylIoM Ha OCHOBAHWH IOKa-
3aHHUH CBHJETEICH-0YeBU/IIIEB, TOTHHHBIX THCHMEHHBIX M BELIECTBEHHBIX
JI0Ka3aTeNbCTB.

B TO ke Bpemsi B OTJENBHBIX CIIydasX HENOCPEICTBEHHOE BOCHPUSITHE
CYZIOM JIOKa3aTeNIbCTB M0 JIeNy SBISACTCS 3aTPYIHUTEIBHBIM (HATPpUMEp, TPH
HaXOKJJCHUH BELIECTBEHHOT'O JI0KA3aTeNbCTBa B JPYTOM PETHOHE, PH MPO-
’KMBaHWU CBHJICTEIS] B HHOM HACEJICHHOM MYHKTE W T. 1.). B cBsi3u ¢ aTuM
3aKOH ITPeyCMaTpUBAaET OT/ebHbIE U3bSTH U3 IPUHIIUIIA HETIOCPE/ICTBEH-
HocTH. Tak, cBUETENb, MPOXUBAIOIINI B IpyroM ropoje (paiioHe), Moxer
OBITB JIONPOILIEH CYZIOM 10 MECTY CBOETO POXHUBaHHS B OPSIIKE CyZeOHOTrO
nopyuenust (ct. 238 I'TIK). Ilpu 3toM cyaoM, paspenialonum Jeso Mo Cy-
IIECTBY, B CyneOHOM 3acelaHuu OyAeT JMIIb OIVAIIeH IIPOTOKOI AOIpOca
TaKOTO CBUETEIIS.

IpuHIUN HeNMpepbLIBHOCTH 3aKIIOYAETCS B TOM, YTO pa3doMpaTeIbCTBO
Ka)XI0TO0 JieNa OT Hayaja ero pacCMOTPEHMS [0 IOCTAHOBJICHUS CyAeOHOro
pelieH s J0KHO BecTUCh HenpepbiBHO (cT. 269 I'TIK). D10 obecrneunBaer
LIEJIOCTHOE BOCIPUATHE CYJIOM BCEX OOCTOATENBCTB PACCMATPUBAEMOTO Jiea
U CO37aeT HEOOXOIUMBbIE YCIIOBUS Ul BCECTOPOHHETO0, IIOIHOTO U OOBEKTUB-
HOTO BBIICHEHHMsI BCeX (DAKTOB, MMEIOIINX 3HAYEHHUE UISl €r0 MPaBHILHOTO
paccMOTpEHHUs ¥ Pa3peLIeHus MO CyIIECTBY.

OpHaKO 3aKOHOM JIOITYCKAIOTCSI TTEPEPbIBbI AJISl OT/BIXA U JUIS TPEAO0CTAB-
JIEHUS! JOTIOJTHUTENBHBIX JJOKa3aTeJIbCTB Ha BpeMsi, HEOOXOIUMOE ISl STOTO
(4. 2 ct. 159 T'TIK). Bakonozarens B HopMe 4. 3 ct. 269 I'TIK uckirounn pa-
Hee JISHCTBOBABIIMI NMPSMON HOPMATUBHBIH 3alIpeT Ha pacCMOTPEHHE Jpy-
TUX Jed 0 OKOHYaHHs pa30uparenbcTBa HAUaToro Jena JM0o A0 OTIoXKe-
HUSI €r0 CIylIiaHus. B cBs3M ¢ 9TUM celuac cTaso BO3MOXKHBIM BO BpEMs
nepepbiBa B CyIleOHOM 3aceJaHUU pacCcMaTpUBaTh HHbIE Aena. Ho mockonbky
TIepepbIB — 9TO HETIPOJIOIDKUTENIFHAS BpEMEHHAsl OCTaHOBKA, CY/bs TP €T0
0OBSIBIEHUH BIpaBe PEIIaTh BOMPOCH], HE SIBISIIOIINECS CIOKHBIMA U 00b-
eMHbIMH (HampuMmep, paccMaTpUBaTh Jiela MPUKA3HOTO MPOU3BOJACTBA, CO-
BepIIaTh MPOLECCyalbHbIe ASHCTBUS, OTHOCSIINECS K WHBIM JieJlaM, HO He
Tpelyrolue NpoBeIeHNs CyaeOHOro pa3duparenscTBa)t.

B cooTBeTcTBUM ¢ MPHHIMIIOM MPOLECCYaTbHON IKOHOMMH ITPOIIecC
M0 KXIOMY JIeNly JOJDKEH BECTHCh CYAOM C MUHHMAJIHO HEOOXOIMMBIMU
3aTparaMM BPEMEHH, CHJI M CPEICTB, oOecreurBasl Ipy 3TOM IPaBHIILHOE
U CBOEBPEMEHHOE Pa3pelIeHUe IPaXIaHCKUX A

1 Cm.: Camommox B.1. HoBoe B rpaxjaHcKoM mporeccyaibHoM 3akoHonarenscrse // Cyu.
BecH. —2010. —Ne 1. — C. 40.

40

PDF created with pdfFactory Pro trial version www.pdffactory.com

@DopMBbI TIPOSBICHUS MPUHIAIA MPOLECCYaTbHONH SKOHOMHUHU B TPaXK/IaH-
CKOM CYIOIPOU3BOJCTBE pa3HooOpasHbl. Tak, B cTaanuu BO30YXKICHHS Jera
B Cy[e SKOHOMHYHOCTb MPOM3BOJACTBA OOECIECUUBACTCS MPOIIECCYaTbHBIM
HHCTHTYTOM OCTaBJICHHS HCKOBOTO 3asiBlieHusI Oe3 nprkeHus (ct. 248 I'TIK),
MO3BOJISAONIMM UCTILY C HAUMEHbBIIHMH 3aTpaTaMd BPEMEHHU, CUJIT M CPE/ICTB
HCIIPaBUTh HEMOCTATKH MOJAHHOTO UCKOBOro 3asBieHus. CooOpakeHHIMH
MPOILECCYaTbHON SKOHOMHUH MPEIONPEACIIAETCS POI0BAst HOICYIHOCTD, 6OJIb-
UIMHCTBO TPABUJI TEPPUTOPHATBHOM MOACYTHOCTH, MOPSIOK Mepeiadn nesa
B IPYTO# CyjI, HEMOMYCTUMOCTh CIIOpoB 0 noacyauoctu (ct. 42-53 T'TIK).

B mocrieayonmx cTaausx TPaxAaHCKOTO CYTONPOU3BOICTBA MPHHIUI
MPOLECCYaTbHOH HYKOHOMHHU BBIPAXKEH B HHCTUTYTaX IMPOIECCYaTbHOTO
coyuactus (ct. 62 I'TIK), 3ameHbl HeHamexamed ctoponsl (ct. 63 T'TIK),
tpetbux Juil (ct. 65-69 I'TIK), coenuneHns 1 pa3beAMHEHHS UCKOBBIX Tpe-
6oBanuii (ctT. 250 I'TIK), Bctpeunoro ucka (ct. 253 I'TIK), obecnieuenus ucka
(ct. 254-259 I'TIK).

[Mopsimok pa3buparesbCTBa Iena B CyIeOHOM 3aceJaHiU TAKKe MOTIHHEH
TpeOOBaHUAM MPOLIECCYANbHOW SKOHOMHHU. B 4acTHOCTH, MM mpenonpese-
JeHa 00S3aHHOCTh Cy[a NPHUHUMATh HEOOXOMMMbIC MEpbl K MPUMHPCHHIO
cropoH (ct. 285 I'TIK), mpemycMoTpeHa BO3MOKHOCTh PACCMOTPEHHUS Jiera
B paMKax 3ao4Horo npoussozctsa (cr. 334'-334° I'TIK), oGycrosien ympo-
UICHHBIN TOPSAIOK MCIPABJICHUS HEJOCTATKOB PELICHHS BBIHECUIUM €ro CY-
nom (ct. 326-331 I'TIK).
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I'maBsa 3

I'PAJKOAHCKWME ITPOLECCYAJIBHBIE ITPABOOTHOIIIE-
HW 1 X CYBBEKTbBI

3.1. IToHATHE M 37IeMEeHTBI
TpaXXIaHCKMX IpoIeccyaIbHBIX IPaBOOTHOIIIEH T

B obmiecTBe CylecTByrOT pa3iMyHble OTHOIIEHHUS, TAKHE KaK SKOHOMH-
4yecKue, MOIIMTHUECKUe, Iopuaudeckue u ap. Hac mpexne Bcero nHTepecyoT
IOpUANYECKHE, WM TIPABOBbIE, OTHOILIEHNUS, CHEIU(HUKON KOTOPBIX SIBIISIETCS
MX OpraHUYEcKast CBsI3b C IPaBOM — O(HUINAIBHBIM, TOCYIapPCTBEHHBIM pETy-
JISITOPOM OOIIECTBEHHBIX OTHOIICHHH .

Mpl pazfenseM MO3ULMI0 TEX YYEHBIX, KOTOpPbIE OTMEYAIOT, 4TO TOCy-
JIapCTBO HE MOXET IIPU MOMOIIY MPABOBBIX CPEACTB MPOU3BOJILHO MEHSTH
W3HAYaJIbHBIA XapaKkTep TeX WM UHBIX OTHOIIECHWH, a TeM Ooliee co31aBarb
HOBBIE. [OCYy1apCTBO ITyTEM HU3aHUS 3aKOHOB MOXKET B JIyUIlIEM CIIydae yCKo-
PATb Pa3BUTUE U3BECTHBIX OTHOUICHUH, YIaBIUBaTh TEHEHIIUH, 1aBaTh IIPO-
CTOp U1 IPOSABJICHHUS IO3UTUBHBIX Havyall ¥, HAIIPOTUB, CACPKUBATH, BBITEC-
HSTH HETaTUBHBIE M OT)KMBIINE CBS3U U IIPOLECCHI .

Hewmenxwuit nponeccyanuct Bropoit nonosudsl X1 X B. O. Bronos Bnep-
Bble pa3paboTai TEOpHUI0 TPaKJAHCKOTO Ipoliecca Kak IPaBOBOTO OT-
Homenus?. OH CUUTAJ, YTO MPOIECC ABIACTCA 3-CTOPOHHUM IIPABOBBIM
OTHOUIEHHEM, T. €. OTHOUICHHUEM MEXIY CYIOM, MCTIIOM U OTBETUHKOM.
Bo3HuKHOBEHHE U Pa3BUTHE 3TOrO OTHONICHHUS yUEHBIH OOBSCHSII TaK Ha-
3BIBAEMBIMH MPOLECCYaTbHBIMU NMPEANOChUIKaMi. B popeBomonnoHHON
Poccun 3ty Teopuio, B 4aCTHOCTH, MOAJEPKHUBAI U pa3BUBaJ Mpodeccop
E.B. BacbkoBckuid®.

B nacrosmiee BpeMst He Bce NMPOLECCYAINCTHl MUpPA MPHU3HAIOT yUYEHUE
0 TPaKIAHCKOM NPOIleCcCyaabHOM MPAaBOOTHOIIEHHUH, OJHAKO HA MOCTCOBET-
CKOM IIPOCTPAHCTBE JIaHHAS TEOPHs TOCHOICTBYET Oe3pa3iesbHO.

I'pazknanckue mpomeccyajibHble NMPABOOTHOINEHUS — YPETYIHpO-
BaHHBIE HOpPMaMH T'Pa)kJaHCKOTO IMPOIECCyajbHOro MpaBa OOIIECTBEH-
HbI€ OTHOIIEHUS, CKIAABIBAIOIIHNECS MEXAY CyJOM M YYaCTHUKAMHU Ipax-
JTaHCKOTO CyJOTIPOU3BOJCTBA B XO/I€ OCYIIECTBIEHUS IPABOCYAUS IO KOH-
KpETHOMY JIeTy.

1 Cm.: Teopus rocyaapersa u npasa : Kypc jgexuuii / mox pex. H.. Marysosa, A.B. Manb-
k0. —M., 1999. — C. 473.

2 Cm.: Tomemceren A.X. IpuHnun ToxaecTBa B rpaxaanckoM npouecce. — CII16., 1884, —
C. 7 ; Yeunna H.A. 36pannble Tpyasl O rpaxaaHckoMy npoueccy. — CI16., 2004. — C. 214.

3 Cm.: Bacskosekuii E.B. YueOHuk rpakgaHckoro mporecca. — M., 1917. — C. 173.
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WM npucymmy ciieayromme 9epTh:

OTHONIEHHS BOSHUKAIOT MEXIY JABYMS CyOBEKTaMH, OJHUM U3 KOTOPBIX
siersieTest ey, Cyll Kak 00s13aTeNIbHBIA YYACTHUK TPOIIECCYATBHBIX OTHOIIIC-
HUU HampapJseT ACHCTBUS IOPUIMYSCKU 3aMHTCPECOBAHHBIX B UCXONE JIeNa
JIUI] U JPYTUX YYaCTHUKOB IPOIIECCA, COACUCTBYET MM B OCYIICCTBICHHUU
CBOUX TpaB U 00s13aHHOCTEH;

TpaXIaHCKHE MPOIeCCyalbHBIC MPABOOTHONICHHUS MOTYT CYIIIECTBOBATh
TOJIBKO B MIPaBOBOU (hopMe. DTO OOYCIOBICHO TEM, UTO CYJl HE MOXKET BCTY-
MaTh C JAPYTHMMHU YYAaCTHUKAMHU IPOIECCa B OTHOIICHUS, HE YPETYIUPOBaH-
Hble PpaBoM. [Ipu 3TOM U JEUCTBHS KaXI0TO YYACTHHKA MO JIENY JOJKHBI
COBEpPIIATHCS MO YCTAHOBJICHHBIM 3aKOHOM IPaBHJIAM TPa)KIaHCKOTO CYJIO-
pou3BoACTBa. [IporieccyanbHbIC NEHCTBUS, HE pa3pelIeHHBIC 3aKOHOM, HE
MTOPOXKTAIOT MTPABOBBIX ITOCIICICTBUM;

MEXIy CyObEKTaMH TPaXJAHCKUX MPOIECCYaTbHBIX MPABOOTHOIICHUMA
HET paBEHCTBA, TaK KaK Cyl 00ajaeT BIACTHBIMU TTOJTHOMOYHUSIMH, & Y9acT-
HUKU TPaXXTaHCKOTO CYIOIPOU3BOJCTBA MOMYUHSIOTCS €My MpPU OCYIIECT-
BJICHUU CBOMX TIPaB U UCIIOJTHEHUH 00sS3aHHOCTEH;

B XOJIC pAaCCMOTPEHHUS JIFOOOTO JIeJia BOSHUKACT MHOXKECTBO IMPOIECCY-
aJIbHBIX MTPABOOTHONICHUH, OTJIMYAIOIIUXCS JAPYT OT APYTa IO CONEPIKAHHUIO,
CcyObeKTaM, OCHOBAHHSM BO3HHUKHOBEHUSI U MPEKPAIICHUS,

IpaXIaHCKUE MPOIECCyaTbHBIC OTHOIICHUS SIBIISTIOTCS OXPAaHUTCIHHBI-
MH, ITOCKOJIEKY C MX TIOMOIIBI0 B YCTAHOBJICHHOM 3aKOHOM IOPSIIKE 3all[H-
IIAFOTCS TPaBa M 3aKOHHBIC UHTEPECHI TPaX/IaH W FOPUIUICCKIX JTUII.

K si1eMeHTaM rpaskIaHCKOTO NMPOLECCYATHLHOT0 MPABOOTHOINIEHHS
OTHOCSITCS €T0 CyOBEKTHI, OOBEKT U COICPIKAHHUE.

Cyovexmamu SBISIOTCS CyIl M YIACTHUKH TPAKIAHCKUX MPOIIECCYaTb-
HBIX OTHOIICHHH, OO0JIaJaIoNIie COOTBETCTBYIONIMMH IPOIECCYaTbHBIMU
mpaBaMy ¥ 00S3aHHOCTSIMH M UMEIOIIHNE PA3IUYHYIO 3aHHTEPECOBAHHOCTh
B HCXOJIE JIeTIa.

IIo0 06vexkmom TPaXIAHCKOTO MPOILIECCYaTbHOTO MPaBOOTHOILIECHUS
MMOHUMAETCS TO, Ha YTO JJAHHOE IMMPABOOTHOIICHUE HAMPABICHO U OKa3bIBa-
eT perynupyrorniee Bo3aericreue. OOIUM 00BEKTOM SIBJISIETCS CIIOP O MpaBe
MEXIy yYaCTHHKAMH MaTepHaLHO-IIPABOBOTO OTHOIICHUS, a TaKXKe Tpe-
O0oBaHUE 00 YCTAaHOBICHUU FOPUIUICCKOTO (haKTa JIMOO COCTOSHUS, CIICIIU-
aJbHBIM OOBEKTOM — T€ IIEHHOCTH, Ha JOCTIKEHUE KOTOPBIX IMPABOOTHO-
[ICHUE HATPABIICHO.

B ropunuyeckoil mteparype, MOCBSAIICHHOW IPakJaHCKOMY MpoIiec-
Cy, OJTHU aBTOPHI B KAYECTBE COOEPHCAHUA TPAXKITAHCKHUX MPOIECCyallb-
HBIX TPaBOOTHOIICHHWHA OMPEIEIISIIOT COBOKYIMHOCTh IPOIECCYaThHBIX
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npaB U 00s3aHHOCTEH ero cyObeKTOBY, Ipyrue H00aBIsIOT ASHCTBUS, CO-
BEpIIAaeMble Ul peaau3aldy 3THX [pPaB U OOSM3aHHOCTEH?, TPEThH IO
CoJIep)KaHUEM OTPENENSIOT B3aUMOCHCTBHE YUYACTHHUKOB, BBIICISS MPH
sToM opmy (mponeccyabHbie CyObEKTHBHBIC MPAaBa, OXPaHIEMbIC 3aKO0-
HOM HHTEPECHl U 00SI3aHHOCTH), IIOCPECTBOM KOTOPO 3Ta B3aUMOCBA3b
peryaupyercs®.

CyObeKTHBHBIC MPaBa U 00S3aHHOCTU YYACTHHUKOB I'PAXKIAHCKHUX MPABO-
OTHOIIICHUI HE BCErJa pealm3yloTcs B HX JCSHHAX, a HOpod uxX (akThye-
CKOE MOBEICHUE HEe COOTBETCTBYET MM MPOTUBOPEUHT MMEIOLIUMCS CyOb-
eKTHUBHBIM NIPaBaM U OOSI3aHHOCTSIM, YTO SIBISAETCS MPHUHIUIHAILHBIM MPH
pELICHUH CYIIECTBYIOIICH B TEOPHH MPABOOTHOLICHHSI MPOOJIEMBI €ro co-
JiepkaHusi. MBI CONMUIAPHBI ¢ YYSHBIMHU, KOTOPBIE TOBOPAT O TOM, 4TO CYOb-
eKTHUBHBIC MpaBa W OOA3aHHOCTH JIHIIb MPEANONATalOT BO3MOXKHOCTh HIIH
HEOOXOJIMMOCTh OMpPEACICHHOro moBeieHus. OHHM TMPEACTABIAIOT COOO0M
IOPUINYECKY0 (POPMY MPABOOTHOIICHHS, KOTOpas IOJKHA OBITh HAMOMHEHA
peabHBIM COJCPIKAHUEM, T. €. UX JEITeIBHOCTBIO, OCYLIECTBISIEMOi B CO-
OTBETCTBUH C MMCIOUIUMHUCS y HUX B3aUMHBIMH CYOBEKTUBHBIMH IPABAMH
1 00s13aHHOCTSIMH*,

CrenoBarenibHO, CyOBCKTHBHbIC MPaBa U 00S3aHHOCTH COCTABIISIOT HOPU-
IYECKY0 HOpMy IpakIaHCKHX MPOLECCYalbHBIX OTHOLICHHH, a peanbHoe
MOBEJICHHE YYACTHHKOB — €r0 COACpXKaHHE, HMEHHO IMPU TAKOM IOIXOJe
CTAHOBUTCSI MOHSITHBIM, OTKY/Ia MOSBISIOTCS (PUKTUBHBIC IPABOOTHOIICHHS,
korma hopMa He COOTBETCTBYET CONCPIKAHUIO.

I'paxkmaHckre MpolecCyaibHble MPABOOTHOIICHUS CYIIECTBEHHO OT-
JMYAIOTCS OT TPAXTAHCKUX MaTepUaNbHBIX MpaBooTHOIIeHuU#. [TocnenHue
BO3HHUKAIOT JUIsl YAOBJICTBOPEHUS Pa3UYHBIX MATEPHANBHBIX U JTyXOBHBIX
MOTPeOHOCTEH NX YYACTHUKOB. [1epBhIe jKe SIBIISIOTCS OXPAHUTEIBHBIMH, BbI-
CTYMarT KakK Crnoco0 paspeuieHus Cropa, MPUHYIUTEILHOTO OCYIIECTBIIe-
HHS, TPeoOpa30BaHUsI MATEPUATIBbHBIX MPABOOTHOLICHHH (YIOBIETBOPSIOT
MOTPEOHOCTH B IIPABOCY/IHH).

MarepuanbHOE IPABOOTHOIICHHE OOBIYHO CBSI3BIBACT JIUIIB IBE CTOPOHBI.
B nporieccyabHbIX OTHOUICHUSX KPOME Cy/a, CTOPOH, TPEThHX JIUIL IPUHU-
MaloT y4acThe MPOKYpOp, MPEICTABUTEIH, CBUICTEIH, SKCIIEPTHI U JIP.

1 Cwm.: I'paxknanckoe npoueccyansaoe npao Ykpaussl. — C. 66 ; Tuxunst B.I. Ipaxknasckuit
nporecc. — C. 46 ; Tuxuns B.I'., Kpyrios B.A. I'pasknanckuii npouecc. —C. 28.

2 Cwm., Hanpumep: Tapanosa T.C. I'paxnanckuii npouecc. O6mas yacts. — C. 93.

3 Cm.: I'paxknanckuii mpouecc. O6mas yacts. —C. 13.

4 Cwm.: Bumnesckuii A.@., lop6arok H.A., Kyuunckuit B.A. O0mmas Teopus rocynapctsa
u npasa : yueOHuK / oz pen. B.A. Kyunrckoro ; M-Bo BHyTp. nen Pecrr. Benapycs, yapexaenune
obpa3oBanus «Axan. M-Ba BHYTp. nen Pecn. benapycs». — Munck, 2013. — C. 341
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3.2. OcHOBaHMA BO3HMKHOBEHMA
TpaXXIaHCKMX IpoIeccyaIbHBIX IPaBOOTHOIIIEH T

YcroBUSIMH BO3HUKHOBEHUS JIFOOOTO TPABOOTHOIICHHS, B TOM YHCIIC
Y TIPOIIECCYaTbHOTO, CYUTAIOTCS HOPMEI ITPaBa, FOpUANYCCKUE (DAaKThI U mpa-
BOCYOBEKTHOCTh. Y TMPaBOCHOCOOHBIX JIHI[ HA OCHOBE IPABOBOH HOPMBI
Y TIPY HAJTMYHUN COOTBETCTBYIOIIUX FOPUINICCKUX (HAKTOB BOSHHUKAIOT CYObh-
EKTHBHBIC MPaBa U 00S3aHHOCTH, 2 BMECTE C HUMU U ITPABOOTHOIICHUS.

HopMBI rpakIaHCKOT0 MponeccyajabHOro mpaBa — o0mieo0s3arens-
HBIC MTPAaBIJIA TOBEACHUS, KOTOPBIC PETYIUPYIOT OOIICCTBEHHBIC OTHOIIICHYS,
CKJIAJIBIBAOIIMECS B XOJIC TPAXKIAHCKOTO CYIOIPOU3BO/ICTBA.

I'paxxmaHckue MpoIeccyalbHbIE IIPABOOTHOIICHHS HE MOTYT BO3HUKHYTh
U CyIIECTBOBATh IPU OTCYTCTBUU HOPM MPOIIECCYyabHOTO MPaBa, T. €. HE MO-
KeT OBITh TPAXKTAHCKUX MPOIIECCYaThHBIX MPABOOTHOIICHUM, HE YPETYIUPO-
BaHHBIX MPOIECCYATLHBIMI HOPMaMHU.

[IpaBooTHOMICHNUS KaK (pOopMa pear3aiuy MPaBOBBIX MPEAMUCAHUA BO3-
HUKAIOT, U3MCHSIOTCS U TPEKPAIAIOTCS BCICICTBUEC KOHKPETHBIX JKU3HCH-
HBIX OOCTOSTENIECTB, MPEAYCMOTPEHHBIX HOPMaMHU IpaBa U HAa3bIBAEMBIX
B TCOPUU IpaBa IPUANIECKHMHA (pakTamMu. MBI pa3neiseM TOUKY 3PCHUS
TEX WCCIE0BATENCH, KOTOPhIE OTMEYAIOT, YTO MMEHHO IMPaBOOTHOIICHUS
U UX TUHAMHUKA SBISIFOTCS HanOoJiee pacpOCTPAaHCHHBIM CIICICTBHEM FOPH-
JUYeCcKuX (PaKTOB, KOTOPBIE MOKHO OTPENEIIUTh KaK KOHKPETHBIC KU3HECH-
HBbIC 00CTOSATENILCTBA, C HACTYIUICHHEM KOTOPBIX HOPMBI MPaBa CBS3BIBAIOT
UX BO3HMKHOBEHME, U3MEHEHUE MK npekpainenuel. COOTBETCTBEHHO HOPH-
nuaeckre (aKThl SIBIISTIOTCS OCHOBAHWEM JUTSI BOSHUKHOBEHHUS U TpaKIaH-
CKHX TPOIECCYabHBIX OTHOIICHUH, C HATMYHUEM WJIA OTCYTCTBHEM KOTOPBIX
MpaBoOBasi HOPMa CBSI3BIBACT BO3HUKHOBEHUE, M3MCHCHHE U TPEKPAICHHE
MIPOIECCYANTBHBIX MIPaB U 00S3aHHOCTEH.

HecmoTpst Ha Bce MHOrooOpasue FOPUAMYCCKUX (PAKTOB, UX MOXHO
CHCTEMAaTU3UPOBATh 10 PA3IMYHBIM OCHOBAaHUSIM. OTHUM U3 BaKHEHIIMX
SIBJISICTCSI JICTICHUE TAHHBIX (DPAKTOB B 3aBUCUMOCTH OT ITOCJICICTBUN, KOTO-
pBIe OHM BBI3BIBAIOT: MPaBooOpasyomre (BIeKyT 3a cO00M BO3HUKHOBE-
HUE MPABOOTHOIICHHUH ), MPaBOU3MEHSIONINE (MU3MEHSIOIINE CYObEKTHBHBIE
mpaBa v 00S3aHHOCTH YYaCTHUKOB MMPABOOTHOIIEHHH) U MpaBoIpeKparia-
forue (BAEKYT MpeKpalieHre MPaBOOTHONIEHHH), a TaKiKe MO BOJEBOMY
OCHOBAHUIO — HA COOBITHUS U JICHCTBYS. BOSHUKHOBEHHE, HOPMAJIBHOE JIBU-
KCHHUE U MPEKPAIICHUE TPaXTaHCKOTO IMPOIECCYaIbHOTO MPaBOOTHOIIIE-
HUs 00yCIIOBIMBAETCSI UMEHHO ITPOIICCCYabHBIMU JEHCTBUIMU CTOPOH,
JIPYTUX YYaCTHUKOB IPAXKTAHCKOTO CYJAONPOM3BOJCTBA U cyaa (Hanpumep,

1 Cm.: Bumnesckuii A.®., Topbarok H.A., Kyunuckuii B.A. O6imas Teopus rocynapcrsa
n npasa. — C. 343.
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MpeAbABICHUE UCKA, OTKA3 OT UCKa, MUPOBOE COTIANICHHE CTOPOH U T. II.).
CoObiTHst ke (cMepTh WM TsDKeNas 00Je3Hb I'PaKAaHUHA, JTUKBUAALMS
IOPUMYECKOTO JIMI[A, UCTEUYEHHE CPOKA) BIEKYT MPHOCTAHOBICHUE HJIH
MpeKpanieHne IPoU3BOACTBA IO JIENy, ITOTAIIa0T MPaBO Ha COBEpIICHUE
COOTBETCTBYIOIIET0 MPOIECCYabHOTO JIEHCTBUS, T. €. HapyLIaloT 0ObIu-
HOE TeYeHHe Iporecca.

IIpaBocy0ObeKTHOCTH B TPAXIAHCKOM CYIONPOU3BOACTBE BKIIIOUACT
B ce0sl TpaKIaHCKYIO MTPOLIECCYaNIbHYIO MTPAaBOCIIOCOOHOCTh U IPasKIaHCKYIO
MIPOLIECCYATIbHYIO IEECIIOCOOHOCTD.

I'pasicoanckas npoyeccyanvHas npasocnocofoHocms — crocoOHOCTD
HUMETh I'PakAaHCKHE ITPOIIeCCYTTbHbIE TIPaBa U HECTH 00s3aHHOCTH CTOPOHBI
u tpetbero Juia (ct. 58 I'TIK). [Ipu 5ToM UMErOTCS B BUIY M UHBIE MaTepH-
aJIbHO 3aMHTEPECOBAHHBIE JINI[A B HEMCKOBBIX IPON3BOJICTBAX, IOCKOJIBKY Ha
HUX pacrpoCTPaHSIOTCs paBHiIa HCKOBOTO IPONU3BOJICTBA.

Ipaxcoanckas npoueccyanvnas 0eecnOCOOHOCHIb — CIIOCOOHOCTH
CBOUMH JICWCTBUSIMH OCYILIECTBJIATH CBOM IIPaBa, BBINOJIHATH 00S3aHHOCTH
B cyne, nmopyvarh Beaenue jaena npexacrasureito (ct. 59 I'TIK). Ouna mpu-
HA/UIEXKUT B MOJTHOM 00beMe TpaklaHaM, AOCTHITIMM COBEPIICHHOJIETHS,
a HECOBEpPIIEHHOJNETHUM — B cllyvasx, npeaycmoTpeHHsix I'TIK u nHeM 3a-
KoHonatebeTBoM Pecmyonuku Benapycs (ct. 20 T'K), ropuandeckum umam,
00IaIaoM IpaskIaHCKON MPOoIecCyanbHON MPaBOCIIOCOOHOCTBIO.

I'paxxnanckas mpomueccyalbHas IpaBoCcoCOOHOCTh MPU3HACTCS B PABHOM
Mepe 3a BCEMHU aJIMHHUCTPATUBHO-TEPPUTOPUAIIGHBIMU €IUHUIIAMH, TPaXK-
JlaHaMH | opuandeckuMu mnamu PecryOnuku benapyce, a B npemaycmo-
TPEHHBIX 3aKOHOM CJIy4asX — 3a OpPraHu3alMsIMH, HE SIBISIOIUMUCS FOpPH-
JMYECKUMH JINIIaMHU. YYacTHe B MpOIecce OpraHu3aldid, He 00Iaarommx
NpaBaMy IOPUINYECKOrO JIMIA, IS 3alIUTHl CBOMX MHTEPECOB XapaKTepHO
JUISL IeJT, BO3HUKAIOMINX U3 aJMUHUCTPATHBHO-TIPABOBBIX OTHOILIEHHUH .

B cootBerctBuu ¢ 4. 2 ct. 58 I'TIK rpakaaHcKkas mpoleccyaibHas mpaBo-
CHOCOOHOCTD B paBHOM CTENIEHH IPU3HAETCS 32 HHOCTPAaHHBIMH IPaKIaHaAMH,
munamu 0e3 TpakAaHCTBA, MHOCTPAHHBIMH FOPHIMYECKUMH JIMLAMU, MHO-
CTpaHHBIMH TOCYJapCTBaMH M HX aJMHHUCTPATUBHO-TEPPUTOPUAIILHBIMU
eMHHIAMH.

CornacHo ct. 59T'TIK o 06beMy rpaskiaHCKOH MpoLecCyaabHOM JIeectio-
COOHOCTH TpaXk/iaH BBIJIEIISIOT CIIEAYIONIME KaTerOpHH JIUII: MTPOIIECCYaIbHO
HeJleecrtoCOOHBIX, YaCTHYHO IPOIECCYasbHO J1eeCOCOOHBIX, MOJTHOCTBIO
MIPOLIECCYaTIbHO JIeeCIIOCOOHBIX.

I'pasicoane 6 sospacme 0o 14 nem u npusnaruvie HedeecnocoOHbIMU CO-
8ePULEHHONeMHILE NPOYECCYATbHOU 0eecnocooHocmpio He obnadaiom. [Ipapa
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U OXpaHsACeMble 3aKOHOM HMHTEPECHI ATUX TPaXKIaH B Cylax 3alHIIAIOT HX 3a-
KOHHBIC TIPEACTABUTENH (POJMUTENH, YCBIHOBUTENH, ONleKyHbI). CaMu Hefee-
CMOCOOHBIE JTUIA IMYHO B PACCMOTPEHUH JIEN HE YYACTBYIOT.

Mo obuieMy mpaBHUIy HHTEPECHI B CY/e YaCTUYHO JEECIOCOOHBIX IPax-
JaH B Bo3pacte oT 14 no 18 ner, orpaHHYEHHBIX B JCECIIOCOOHOCTH COBEp-
UICHHOJNICTHUX TAK)Ke 3aIlUIIAI0T UX 3aKOHHBIC MPEACTABUTENH (POMUTEITH,
YCBIHOBUTEIH, Toneuntenn). Ho cym 00si3aH B TaKUX Cly4asx MPHBIEKaTh K
YYaCTHIO B JIeJIax U CAMUX HECOBEPLICHHONIETHUX UIIH OTPAHUYCHHBIX B Jiee-
CIOCOOHOCTH JIHII, 32 HCKITIOUCHHEM CITydaeB, KOTJIa MPHUBIICYCHHE HECOBEP-
HICHHOJIETHETO K YYACTHIO B JIeNie MPOTHBOPEUUT €0 HHTEPECaM.

Bwmecre ¢ Tem rpakaane B Bo3pacte ot 14 1o 18 et nmeroT npaBo JIMYHO
00paTUThCS B Cy[ C 3asABICHHEM O 3alIUTE CBOUX MPaB U OXPAHACMBIX 3a-
KOHOM HHTEPECOB M MOJIb30BAThCS B JFO00H MOMEHT IOMOIIBIO aJBOKATOB
U JIPYTUX CBOMX MpeacTaBuTeNei B cyne 0e3 cornacus poauTesei, yChbIHOBH-
Tene u moneunTeneil. [IpuBnedeHne K y4acTUIO B TAKUX JIeTaX POIUTEINCH,
YCHIHOBUTEINICH WM MOMEYUTENICH HECOBEPIICHHONCTHHX JJIsl OKa3aHUS UM
MOMOIIA 3aBHCHUT OT YCMOTpeHust cyaa. Cy/ yuHThIBAET PH 3TOM CTEIEHb
HYKIaeMOCTH HECOBEPIICHHOJETHETO0 B MOMOIIH, KOTOpas OMpenessieTcs
JMYHBIMH Ka4€CTBAMU HECOBEPIICHHOJIETHETO M CIOKHOCTBIO JeNa.

[MonmHo# mpolieccyanbHON 1eecnoCOOHOCThI0 00Iaal0T rpakaaHe, 0-
CTHUTUINE COBEPUICHHOJETHS, @ TAKXKE SMaHCHUIIUPOBAHHBIC M BCTYIHBIIUE
B Opak HecoBepuieHHOJIeTHHE. OHU BEAYT B CyJ€ BCE CBOM JIeJa JINYHO HIIH
4yepe3 YHOJHOMOYCHHBIX MU MPeICTaBUTENCH .

I'paxkmaHcKas mpoleccyanbHas JeeCnoCOOHOCTh FOPHANYECKHX JIUIL BO3-
HHUKAaeT U MpeKpalaeTcss B MOIHOM 00beMe OIHOBPEMEHHO C MX MPaBOCIO-
COOHOCTEIO.

I'paxxmanckas mpoleccyaibHas JIeeCroCOOHOCTh CBS3aHa C MarepHab-
HO¥1, HO HE COBIMAJAeT ¢ Hell U perymupyercs crenuaibHo. OnHaKo mocien-
CTBUS IPU3HAHUS TPAXK/IAHMHA HEIEeCIIOCOOHBIM HITH OTPaHHYEHHO JIEeCIo-
COOHBIM PACMPOCTPAHSIOTCS M HA MPOIIECCYaTbHYIO JIeeCOCOOHOCTb.

3.3. Cy0BeKThI rpasKaaHCKMX IIPOLIecCy/TbHBIX IPaBOOTHOIIIEHWMAL
Opraspl BHyTpeHHMX J1e/1 KaK Cy 0beKThI
rpa’kIaHCKVX IPOIlecCy yIbHBIX IIPaBOOTHOIIEHM

Cy0beKTOB rpaskIaHCKHUX NPOLeCcCyaTbHBIX PABOOTHOIIEHUI MOX-
HO pa3JIe/IUTh HA OCHOBHBIE IPYIIIBI: CYJI; FOPUIMYCCKU 3aHHTEPECOBAHHBIC
B UCXOJI€ JIeNa JINLIA; JIMIIA, He UMEIOIINE IOpUANYECKON 3aMHTEPECOBAHHO-
CTH B uicxofie Aena. Cyo sIBIeTCs 0053aTeNbHBIM YYaCTHUKOM T'PaskTAHCKOTO
MIPOIECCYATLHOTO MPABOOTHOIIICHHUS, 00JIaIast PY ATOM BIACTHBIMH TTOJTHO-
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MOYHUSMH MO CPABHEHHIO C JPYTMMH yYaCTHUKAMH JaHHBIX OTHOLICHHIL.
CocraB cyia B OCHOBHOM 3aBUCHT OT CTaJUH IPAXKIAHCKOTO CYIOMPOU3BOI-
CTBa, HO M MHOT/IA M OT KATErOPUH paccMarpuBaeMoro aeia. Mcxomns u3 atoro
B TPXAAHCKOM IIPOIIECCE MOTYT BBICTYIIATh CY/bsl €AUHOIMYHO H CYJI B KOJI-
JIETHATBLHOM COCTaBe.

B rpynmny y4acTBYIOIIMX B JICIIC JIU Y, UMEIOW{UX IOPUOUHECKYIO 3aUHme-
Ppecosannocms 8 ucxooe 0end, BXOAAT:

JIHIA, HETIOCPEICTBEHHO 3aHHTEPECOBAHHbBIC B HCXOJIC JIeNIa;

JIMIA, UMEIOIINE TOCYAAPCTBEHHBIH, OOIIECTBEHHbIH WM HHOW WHTEpeC
B HCXOJIE JIena.

B 3aBHCHMOCTH OT BUJIa TPAXKIAHCKOTO CYIOTPOU3BOJICTBA K IUYAM, He-
NOCPEOCMBEHHO 3AUHMEPECOBAHNBIM 6 UCX00e Oelid, OTHOCITCS. CTOPOHBI
(McTen W OTBETYHK), TPEThH JHMIA (3aABILSIOLIME CAMOCTOSATENbHBIC Tpe-
OOBaHMS Ha MPEJMET CIIOPa U HE 3asABILSIFOLINE JAHHBIX TPEOOBAHHM) B HC-
KOBOM MPOU3BOJICTBE; 3asBUTEIH, FOCYIAPCTBEHHBIC OPTaHbl, FOPHIHICCKUEC
JUIA U MHbIC OPTaHW3alUH, JTOMKHOCTHBIC JIHIA, AciicTBus (Oe3neiicTue)
KOTOPBIX O0XANYIOTCS, a TaKKe 3aHHTEPECOBAaHHBIC JIUIA B MPOH3BOJICTBE
MO JieNaM, BO3HHKAIONIMM M3 aJIMHHHUCTPATHBHO-TIPABOBBIX OTHOIICHHIA;
3asSBUTENH U 3aMHTEPECOBAHHBIC TPAXK/IAHE U IOPHIMIESCKUE JUIA B 0COO0M
MPOU3BOJICTBE; B3BICKATEIH M JODKHUKH B MPHUKA3HOM M HCIIOJHUTEIEHOM
MPOU3BOJICTBE. B OTHOIICHNH 3THX JIUI] PETYITUPYETCSI TPaKAaHCKAs! IPOLIEC-
CyalibHasl MPaBoOCMOCcOOHOCTh U AeecrocobHocTh (cT. 58, 59 I'TIK) ¢ yyetom
CTaTyca TaKHX JIMI[ B MATEPUAJIbHBIX OTPACIISAX MMPABA.

K nuyam, umerowum 2ocyoapcmeenuwviil, 00UeCmeeH bl UlU UHOU UH-
mepec 6 ucxooe 0eid, OTHOCATCS: MPOKYPOPBI, KOTOPbIE UMEIOT MPaBo 00-
paTUThCSA B CYJI C 3aBICHUEM O BO30YKICHHU MPAXKTAHCKOTO JIeNa UITH BCTY-
MUTh B yXKe HauyaThle Jena Ha JIFo0OW cTaauu, eCclid 3TOro Tpedyer oxpaHa
rOCYIapCTBEHHbBIX UITH OOLIECTBEHHBIX HHTEPECOB JIMOO MPaB M OXPAHAEMBIX
3aKOHOM HMHTEpEeCOB rpaxkaaH u ropumunueckux ymi (ct. 81 I'TIK); rocynap-
CTBEHHBIE OPTaHbl, IOPUIMICCKUE JIHIA U TPaKAaHe, KOTOPhIE B MPEILyCMO-
TPEHHBIX 3aKOHOM CIY4YasiX MPEIbSBISIOT UCKH B 3aIUTY [IPaB U OXpaHsie-
MBbIX 3aKOHOM HHTepecoB Apyrux jui (cT. 6 I'TIK); rocyaapcTBeHHbIE OpraHsbl,
KOTOpbIE MOTYT BCTYIATh B MPOLECC M0 CBOCH WHUIMATUBE HITH HHHUIHATUBE
IOPUIUYECKH 3aMHTEPECOBAHHBIX B HCXO/E €A JIUIL TS IAYH 3aKITFOYCHHS
IO JIeNY B CITy4asxX, yKa3aHHbIX 3aKOHOATEIbHBIMU aKTaMH, U JI0 BBIHECCHHS
cyaeonoro mocranosinenus (ct. 90 I'TIK), a Tarxxe mpencraButenu (Kpome
MPOKYpOpa) FOPUANYECKH 3aHHTEPECOBAHHBIX B HCXOJE JIeNa JIUII, KOTOPbIC
JICUCTBYIOT B MpeneNiax MpaB, NPEJOCTABICHHBIX MM 3aKOHOIATEIBCTBOM,
YUPEIUTEIBHBIMU JOKYMEHTaMH JU00 JI0BEPEHHOCTHIO.

48

PDF created with pdfFactory Pro trial version www.pdffactory.com

B rpynny yuacTByIOIUX B A€ AUY, HE UMEIOWUX IOPUOUUECKOT 3AUH-
mepecoeannocmu 6 ucxooe oend, BXOJAT JUIa, UMEHYEMbIE B TEOPUH I'pax-
JIAHCKOTO MPOIlecca JTUIAMU, COEHCTBYIOIUMH OCYILECTBICHUIO MPABOCY-
JIUsl, TaK KaK OHU HE MOTYT BJIMSTH Ha XOJ M pa3BUTHE mporecca. OTHAKO MBI
npeajaraeM pas3iejnuTb UX B 3aBUCUMOCTH OT XapakTepa y4acTus B JeJie:

Ha auy, cOOelucmsyiouux yCmaHo8IeHuo 0dCmosamenscms no oeny. 10,
HampuMep: CBUJAETEIH U SKCIIEPThI, KOTOPbIE MOMOTAIOT CY/ly B IIpoLecce J10-
Ka3bIBaHUS; CIICIUANNCT, €CIH HEOOXOAUMBI CIeIMalbHbIe 3HAHHS IS BbI-
SICHCHUSI OTICIBHBIX IPOOJIEMHBIX BOIIPOCOB; MIEPEBOUUKH — JIJIsl 00ecriede-
HUs OONICHUS C JIMIAaMH, HE BJIAJICIONIMU SI3BIKOM CYIOTIPOU3BOJICTBA; TOHSI-
ThIE — JIsl YIOCTOBEPEHUSI X0la U PE3yJABTaTOB MPOIECCYaIbHOIO AEUCTBUS;
XPaHUTEIH apECTOBAHHOTO U CIIOPHOTO MMYMIecTBa. K HUM Takke MOXHO
OTHECTH U TPEJICTABUTENCH OOIIECTBEHHOCTH, YYACTBYIOIIUX B MpOIECCE
JUTSL M3JIOXKCHUSI CBOETO MHEHHS T10 Ty OOIIECTBEHHBIX OOBEIUHCHUN WITH
TPYIOBBIX KOJJICKTHBOB,;

JUY, COOCUCMBYIOWUX NPOBEOCHUID CYOebH020 pazdupamenbcmeda no
Oeny. K HUM MOXXHO OTHECTH CeKperapst CyaeOHOro 3acemanus (cexperaps
CyeOHOro 3acelaHus — IIOMOIIHUKA CY/IbH), KOTOPBIH [0 MOPYUYESHHUIO CYIbU
COBEpIIACT JCHCTBUS, HCOOXOMUMBIE JUISI TOJTOTOBKH Jejia K IPEABAPUTEITh-
HOMY CyIcOHOMY 3acelaHUI0 WJIM PACCMOTPCHHIO B CY/IeOHOM 3aceaHuu,
M3BENIAET YYACTHUKOB MPaXAaHCKOr0 CY/IONPOU3BO/ICTBA O BPEMEHU U MECTE
CyneOHOTO pa30oupareIbCcTBa U MPOBEPSET UX SBKY B CYJI; BBISICHICT IPHUYUHBI
HESBKHU U JIOKJIAJBIBACT 00 3TOM CYIIbE; BEIET MPOTOKOJ 3aCEIaHu Cy/Ia; BbI-
TIOJTHSIET BCE MHBIC TIOPYUCHUS CY/IbU, CBSI3aHHBIC C ITOJITOTOBKOI U TIPOBE/IC-
HUEM CyJ1eOHOro 3aceqanus. TeM He MeHee B IpakTaHCKOM IPOIIECCYaTEHOM
3aKOHOJIATENIbCTBE O CeKpeTape CyeOHOoro 3aceanus (Cekperape cyaeOHoro
3ace/laHusl — MIOMOIIHUKE CY/IbH) TOBOPUTCS B OOILIMX MOJOKEHUAX O CYJIE,
a He B IVIaBe, MOCBSIICHHON yUYaCTHUKAM Ipa)JaHCKOTO CYJOTPOU3BO/ICTBA,
HE UMEIOUIUM IOPUUYECKON 3auHTepecoBaHHOCTH B ucxoje nena. B Ko-
nekce PecryOnmuku Bemapych o0 CylIoyCTpONCTBE U CTAaTyce Cyled HET yIo-
MHUHAHHS O CEKpeTape CyeOHOoro 3acemnanus (cekperape cynebHoro 3acesa-
HUSI — TIOMOIIIHHUKE CY/bU) KaK O JOJHKHOCTHOM JIHIE Cyaa. Takum o0pasom,
JAHHBIA YYaCTHUK IPOIEcca UMEET CHeM(UIecKoe MONOKCHUE: ¢ OIHOU
CTOPOHBI, OH COIVIACHO IPaKIAHCKOMY MPOIECCYyaIbHOMY 3aKOHOIATENIbCTBY
oTHeceH B pazzien «Cynpl», a ¢ TEOPETUUYECKON TOUKH 3pEHUs, UCXOS U3 TeX
(YHKIIUH, KOTOPBIE OH OCYIIECTBISACT B CY/E, €r0 MOXKHO OTHECTH K JIHIIAM,
COJICHCTBYIOIIMM TIPOBEICHUIO CYICOHOTO Pa30oUpaTeNLCTBa MO JACTY.

3akperuisis MpaBOBOC IMOJIOKCHUE HAa3BAHHBIX CYOBEKTOB TPAKIAHCKUX
npoueccyanbubix otHomeHu#, I'TIK onpeznenser ux craryc B rpaxaaHCKOM
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CYZIOTIPOU3BO/ICTBE U PA3IMUHO PETYIUPYET YCIOBUS UX Y4acTHs B IpoIiec-
CyaJbHOM OTHOILLIECHMHU.

OpraHbsl BHYTPEHHUX JIE]T KaK IOpUANYECKHUE JIUIA HAJETIeHbI B COOTBET-
CTBUHM C 3aKOHOAATEIbCTBOM IPABOM 3aKJIFOUEHMs TPaXJAaHCKO-TIPABOBBIX
JIOTOBOPOB € Pa3INYHBIMUA OPTaHU3ALMSMU U TpakKJaHaMH, KaK HaHUMaTe-
JIM — IIPaBOM 3aKJIIOYEHHS U PACTOPKEHHUS TPYAOBBIX JIOTOBOPOB C PabOTHH-
KaMH, KaKk CyObeKTHI paBa 00J1aatoT BO3MOXKHOCTBIO 3aIUTHl CBOMX IpaB
U UHTEPECOB B CYIeOHOM MOPSIIKE.

Ocyl1ecTBIeHHE BO3JIOKEHHBIX Ha OpPraHbl BHYTPEHHUX AeT (YHKIMH
CBSA3aHO C IPUMEHEHUEM U UCIOJIb30BAaHUEM NPOLECCYANbHBIX HOPM, B TOM
YHCIIe U TPaKAaHCKO-TIPOLECCYalIbHBIX, M BO3JIaraeT Ha HUX OOS3aHHOCTH
y4acTusi B CyIeOHBIX 3aCelaHHsIX B KaY€CTBE CTOPOHBI JINOO TPETHETO JINIIA.
OpraHbsl BHyTPEHHUX J€]1 MOTYT TaK)Ke MPUBIIEKAThCA AT Aa4X 3aKIF0UECHUS
TI0 JIEJTy, SIBJSITBCSI MHUIIMATOpaMy BO30YKAEHHS IPaKIaHCKHX JIe, OT CO0-
CTBEHHOTO MMEHH 3aIlIUIIATh UHTEPECH APYTUX JIULL.

Jnist ocymiecTBieHnst cBoMX (DYHKIMIA OpraHbl BHYTPEHHUX Jei HaJle-
JIEHBI COOTBETCTBYIOIMMH MPOLECCYAIBHBIMU IIPAaBaMH U HECYT HPU ITOM
oTpezieNIeHHbIe polieccyabHble 00s3aHHOCTH. OHM MOTYT BBICTYNATh B Ka-
YeCTBE IOPUINYECKH 3aMHTEPECOBAHHBIX B MCXOJE JeNa JIMIl U JIUL], TaKou
3aUHTEPECOBAHHOCTU HE UMEIOLINX, IIPU 3TOM I10JIb30BaThCS BCEH MOITHOTON
MIPOLIECCYaTIbHBIX TPaB M HECTH OOS3aHHOCTH YYaCTHHKA IPa)TaHCKOTO Cy-
JIOTIPOU3BOJICTBA.
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T'iaBa 4

CyAd B IPAXKIAHCKOM ITPOLECCE

4.1. Cyn, B rpakgaHcKoM nporiecce. KoMIteTeHIIA cyoB

TocynapcrBeHHas BacTh, 3a/1a4u U (PYHKIIMU TOCYIApCTBa OCYIIECTBIIS-
FOTCSI IPU MTOMOIIM €r0 MEXaHM3Ma, KOTOPBIH OXBATHIBAET BCE TOCYAAPCTBEH-
HBIE OpTaHbl, HETIOCPEJICTBEHHO OJIMIETBOPSET TOCYAAPCTBO, MPEACTABIISET
co00ii ero peabHOE MaTepraTn30BaHHoe BomomnieHue . HekoTopbie yueHble
TIOHSITHE «MEXaHHW3M TOCYJapCTBa» TECHO YBS3bIBAIOT C KaTeropHeH «arma-
par rocynapcTBa» Hid BOOOIIE MX OTOKACCTBISAIOTS. OnHuM U3 (QyHIaMeH-
TaJNbHBIX NPUHIIMIIOB OPraHU3allMU U eATeIBHOCTH MeXaHu3Ma (armapara)
TOCY[apcTBa SIBJISIETCS] IPUHIUIT Pa3JeIeHUs] BIIACTeH, COIIacHO KOTOPOMY
TOCYAapCTBEHHAsI BJIACTh OCYIIECTBIISIETCS Ha OCHOBE JICJICHUS HA 3aKOHO/Ia-
TEJLHYIO, HCIIOJTHUTENIBHYIO U Cy/eOHy0. JJaHHBIH NPUHINT NpexycMaTpH-
BaeT HE3aBUCHMOCTh TOCY/IApPCTBEHHBIX OPTaHOB, OTHOCSIIHMXCS K pa3jiny-
HBIM BETBSIM BJIACTH, ¥ TEM CaMBIM 00ECIICYMBAET MEXAHU3M CJIIEP)KUBAHUS
Y IIPOTHBOBECOB B OTHOILIEHUH JPYT IpPYTa.

B cootBerctBum ¢ Koncrurymueii cyneOnas Binacts B PecmyOmuke bena-
PYCh IPUHAIIEKUT CyJlaM, CHCTEMa KOTOPBIX CTPOHUTCS Ha MPHHIIUIIAX TEPPH-
TOPHAIILHOCTHY ¥ CHIEIMAIN3aINH, a CY/IbH MIPH OCYILECTBICHUH TIPABOCYIIHS,
OCYIIECTBIISIEMOTO Ha OCHOBE COCTS3aTEIbHOCTH M PaBEHCTBA CTOPOH B MPO-
ecce, He3aBUCUMBI U TIOUHMHSIFOTCS TONBKO 3aKoHy (ct. 109, 112, 115).

B Konekce Pecriyonmuke benmapyck 0 cymoyCTpoWCTBE U cTaryce Cyuen
(4. 2 cT. 6) ompezeneHbl 3a7a4u 111 CYA0B 001Iei opucaukimu Pecyonuku
Benapyce. Tak, OHM IpU3BaHbI 3aIIMIIATE rapaHTHpoBaHHbIe KoHCTHTYIIMEH
Y MHBIMHU aKTaMH 3aKOHO/IATENILCTBA JIMYHBIE TIpaBa M CBOOO/BI, COIIMAIBHO-
HKOHOMHYECKHUE U TTOJIMTUYECKUE IIPaBa IpaXk/1aH, KOHCTUTYIIMOHHBIN CTPOi
Pecnyonmuxu benapyck, rocyapcTBeHHBIE M 00IIECTBEHHBIE HHTEPECHI, Ipa-
Ba OpraHM3aIUii, WHIUBHUIYAIBHBIX MpeANpUHUMATeNneii, a Takxke obdecre-
YMBaTh NPaBWIHHOE NMPUMEHEHHE 3aKOHOJATENbCTBA IIPU OCYLIECTBICHUU
MIPaBOCY/HSI, CIIOCOOCTBOBATH YKPEIUIEHHIO 3aKOHHOCTH U IIpENyIpexe-
HUIO NIPAaBOHAPYIICHHH.

ITIK (ct. 25), ompenensis 3ama4yd Cy[a OTHOCHTEIBHO TPaXKIaHCKOTO
CYIONIPOMU3BOJICTBA, IVIACUT, YTO MPABOCYIME IO TPAXKAAHCKUM JEjlaM OCy-
IIECTBISIETCS. CYJJaMU B COOTBETCTBUH C MX KOMIIETCHIIMEH C MUHHMAJILHO

1 Cm.: Bumnesckuii A.®., Topbarok H.A., Kyunuckuii B.A. O6ias Teopust rocynapcrsa
n npasa. — C. 98 ; Teopus rocyxapcTsa u mpasa : Kypc sekiuii / nox pex. H.M. Mary3osa u
A.B. Mansko. — M., 1999. - C. 98.

2 Cm.: Teopus mpaBa u rocyaapersa © yueOHuk / mox pex. B.B. Jlasapesa. — 2-¢ u3x., nepe-
pad. u gom. — M., 2002. — C. 398.
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HEOOXOIMMBIMH 3aTpaTaMiu CHJI, CPEACTB, BPEMEHHU U B IPE/ENiaX YCTaHOB-
nenHbIx I'TIK 1 nHBIMU akTaMu 3aKOHOJATENILCTBA CPOKOB. B cBOIO ouepens,
m. 18 ct. 1 I'TIK maetcs ompenerieHue cyna — 3TO JH00H OpraHu30BaHHBIN
Ha 3aKOHHBIX OCHOBAaHUSX CyJ 001el ropucauknnyu Pecriyonukn benapycs,
paccMaTpuBalOLINN IPaXJaHCKHUE JIeNa KOJUIETHATILHO WIIH €ANHOINYHO: Cy/l
MIePBOI HHCTAHIIMH, CY/] KACCALIMOHHOH (BTOPOIi) HHCTAHIIMH, CY/l HaA30pHOM
nHcraHuuu. Cyapeil e sSBIseTCs JIUIOo, Ha3HaYeHHOe Ha JIOJDKHOCTH CYAbU
B TIOPSAIKE, YCTAHOBIEHHOM 3aKOHOJATENFHBIMH aKTaMH, ISl OCYIECTBIIe-
HUS 00SI3aHHOCTEH CyJIbH Ha MPo(ecCHOHATHHOI OCHOBE.

Cyn B COOTBETCTBUH CO CBOMMH IIpaBaMH M OOS3aHHOCTSIMH OPTaHHU3YET
1 KOHTPOJIUPYET MPOLECCYaTbHYIO NESTEIFHOCTh BCEX YYaCTHUKOB MPOIIeC-
ca. OH 1o cBOEH HHUIIMATHBE HE MOKET BO30YK/IaTh JieJia, OIHAKO OKa3bIBa-
€T BCEM y4YaCTHHKaM TI'PaKIaHCKOTO CyIOIPOM3BOICTBA CONEHCTBHE B OCY-
IICCTBICHAN CBOUX TpaB M 00s3aHHOCTEH. Paspemas rpakIaHCKoe JIelo,
CY/l BHIHOCHT pellieHne, KOTOPOE SIBIISIETCS CyNeOHBIM ITIOCTaHOBJIEHHEM Cy/Ia
TIepBO MHCTAHIIMY, PACCMOTPEBILETO JIENIO0 IO CYLIECTBY M COZlepIKallee oT-
BeT (OTBETHI) Ha 3asIBJICHHBIC TPEOOBAHHSI.

Takum 00pazoM, IIPUMEHssT HOPMY IpaBa K KOHKPETHBIM OOCTOSITEIb-
CTBaM Jiefia, Cy/l KaKk OCHOBHOHM YYaCTHHK I'pakKJaHCKUX IPOLECCYyallbHBIX
MIPaBOOTHOIIEHUH JIeNlaeT BBIBOABI O HAaJMYHHM COOTBETCTBYIOUIMX MpaB
1 00513aHHOCTEH y YYaCTHUKOB MPOIIecca, TEM CAMBIM OCYILECTBISIET ITPaBo-
TIPUMEHUTEIBHYIO AESTeIHbHOCTb.

Cyn Kak OpraH BJIAacTH pa3peliaeT JIMIIb T€ BOIIPOCHI, KOTOPbIE BXOAAT
B €T0 KOMITETEHIIHIO, KOTOPYIO MBI PACCMOTPHM, UCXOJIS U3 TOHSATHI U BUIIOB
TIOIBEZIOMCTBEHHOCTH U MOACYIHOCTH.

I'pakaaHCKUM TIpoIecCyalbHBIM 3aKOHOJATELCTBOM OIpezesieHa KOM-
TIETEHIMS CY/IOB 1O OCYIIECTBICHHIO KOHTPOJISI 32 3aKOHHOCTBIO U 000CHO-
BaHHOCTBIO CY/I€OHBIX TIOCTAHOBJIEHHH 10 TPaXKIAHCKUM JleJlaM B Kaccally-
OHHOM TIOPSIJIKE, B MOPSIIKE HA/I30pa U 110 BHOBH OTKPBIBIIUMCS O0CTOSITEIb-
ctBam (ct. 425, 447, 457 T'TIK).

B ucnonHUTENEHOM MTPOU3BOACTBE K KOMIIETEHIIMU Cy[a OTHECEHBI BO-
MIPOCHI HMCIOJIHEHHUS! Cy/ACOHBIX IMOCTAHOBJIEHUH IO T'PKAAHCKUM JeiIaM
Y MHBIX FOPUCIUKIUOHHBIX akToB (cT. 460 I'TIK).

4.2. CocTaBhbI Cy10B

B cootBerctBui co cr. 26 I'TIK rpaskaaHckue Jesa 1o nepBoi HHCTaHIUN
paccMaTpUBAaOT €IUHOJIIMYHO MPEICEAaTeNd, 3aMECTUTENN IpeAceaaTenei,
Cy[bU paioOHHBIX (TOPOACKHX), OOMACTHBIX, MHUHCKOTO TOPOJCKOTO CY/IOB
u BepxosHoro Cyna Pecryonuku Benapyceb.

52

PDF created with pdfFactory Pro trial version www.pdffactory.com

I'paxxnanckue aena mo cropam B 00NacTH aBTOPCKOTO MTPaBa M CMEKHBIX
NpaB paccMaTpyBarOTCs B CyA€OHOW KOJJIETHH IO JellaM HHTEJUIEKTyalb-
HOW coOctBeHHOCTH BepxoBHoro Cyna PecnyOnukn Benapych mo mepBoit
WHCTAHIUHU CYABSIMH €IMHOJIMYHO, TPAXKIAHCKUE JIeNla 110 CIopaM, BBITE-
KalOIUM M3 MPUMEHEHUs 3aKOHO/IATENIbCTBa, PETYIUPYIOIIEr0 OTHOIICHMS,
BO3HHKAIOIIKE B CBS3U C CO3JJaHUEM, TIPABOBOM OXPAHOM U HCIOJIB30BaHHEM
00BEKTOB MTPOMBIIIIEHHOW COOCTBEHHOCTH, — B COCTaBE TPEX Cy/AeH.

Cynpst IpY €IMHOJIMYHOM PACCMOTPEHUH U Pa3pelieHnuH A€ MM UHBIX
BOIIPOCOB IIPOIiecca JEHCTBYET OT MIMEHH CYJIa, BCE BOIIPOCHI, BO3HUKAOIIHE
B XO7I€ Cy/leOHOT0 pa30uparenbeTBa, OH PEUIaeT eIMHOINYHO.

KaccatoHHbIe 5xano0bl I KacCallMOHHbBIE MIPOTECTHI Ha PEIISHHS paii-
OHHBIX (TOPOJICKUX) CY/JIOB, HE BCTYMHUBILKME B 3aKOHHYIO CHITY, PACCMATpPH-
BalOTCsl Cy/1eOHOM KOJUIErnei 1Mo rpakIaHCKUM JIelaM COOTBETCTBYIOIIETO
o0nacTHOr0, MUHCKOTO TOPOJICKOTO CY/IOB, @ Ha peleHus oomactHoro, MuH-
CKOTO TOPOJICKOTO CYIOB — CyneOHON KOJUIETHEH IO I'paXKJaHCKHM JeiIaM
BepxoBroro Cyna Pecriyonmuku Benmapych B cocTaBe Tpex cyjeH, OJMH U3 KO-
TOPBIX TIPEJCENaTEeNbCTBYET, IPH PABEHCTBE TOJIOCOB IIPH IPHHSATHH pellie-
HUH OH TOJIOCYET IOCIIETHHM.

CornacHo cr. 440 T'TIK Ilnenym Bepxonoro Cyna Pecryonuku bena-
PYCh paccMaTpuBaeT fiena Io IMPOTEeCTaM Ha BCTYITUBIIHE B 3aKOHHYIO CHITY
nocranoBnenus [Ipesunuyma Bepxosnoro Cyna Pecniyonukn benapycs, xo-
TOPBIi, B CBOIO OY€PElb, PACCMATPUBAET JIeNa 110 IPOTECTaM Ha BCTYIHUBILIHE
B 3aKOHHYIO CHJTY PELIEHUS ¥ OIIpe/IeIIeHNs CyIeOHOM KOJUIETHH 110 TPpaX<laH-
CKUM JieflaM, Cy[eOHOM KOJIETHH MO JIeaM HHTEJUIEKTYaJbHOW COOCTBEH-
Hoctu BepxoBHoro Cyna Pecryonuku Bemapycs.

CyneOHast KoJuIervs 1o TpaskAaHcKuM Jenam Bepxosaoro Cyna Pecry©6-
MKy benapych paccmaTpuBaeT Jiena Io IpoTecTaM Ha MOCTaHOBJIICHHMS
MIPEe3UIMYMOB 00NIacTHBIX 1 MHHCKOTO TOPOACKOTO CY/IOB M BCTYITUBIINE
B 3aKOHHYIO CHJIy PELICHUs, ONpeaesieHns: 00IacTHBIX 1 MHUHCKOTO ropoji-
CKOTO CYJZIOB, KOTOpbIE HE OBbUIM 00KaJlOBaHBI B KaCCAllMOHHOM MOPSIJIKE,
OHH K€ paccMaTpHBAIOT Jiesa 110 MPOTECTaM Ha BCTYMHBIIHNE B 3aKOHHYIO
CHUITy pellIeHUs] U OTpeeNieHHs] paiOHHBIX (TOPOJCKHX) CYIOB U Kaccallu-
OHHBIE ONpeeNeHNs CyAeOHON KOJUIEInU IO TPaKAAHCKUM JejlaM COOT-
BETCTBYIOILIETO CY/a.

Ecnm B paccMoTpeHHn AaHHOTO Jieyia B Cy/€ MepBOM WM KacCallMOHHON
WHCTaHIIMH IIPUHAMAJIO yJacThe OOJBIIMHCTBO CYeH cyna, B KOTOPBIH ajpe-
COBaH ITPOTECT, JIUIO, IIPHHECIIIEE ITPOTECT, HAIIPABISIET JEJI0 BBIIECTOSIIE-
MY JOJDKHOCTHOMY JIMILy Cy/Aa WJIM IIPOKYpaTyphl JJIsl PEeIIeHUs] BOIpoca
0 TIPUHECEHNH TPOTECTa B MOPSIKE CyAeOHOTO HaJa30pa B BBIMIECTOSIIYIO
CyneOHYIO MHCTAHIIHIO.
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PaccmoTpeHme rpakJaHCKOTO Jiea B IOpsIIKe CyZeOHOTo Haj30pa ocy-
LIECTBISIETCSl MPE3uANyMaMH 00JIacTHBIX, MHHCKOTO TOPOJACKOTO CY/IOB
MIPH Y4acTUH OOJBIIMHCTBA WICHOB Npe3HuIMyMa Cyla; CyaeOHOW Koiie-
TUeH 1o rpaxkaanckuM aenam BepxoBHoro Cyna PecmyOmuku Bemapych —
B COCTaBe TPEX Cy/el, OMUH U3 KOTOPBIX IPeJCeNAaTeNbCTBYET IIPH PaCCMO-
Tpennu aena; Ilpesnanymom Bepxosuoro Cyna PecryOnukn benapyces —
IIpH ydacTuu OonbmMHCTBa wieHoB [Ipesuanyma; I[Tnenymom BepxoBHoro
Cyna Pecniybnuku benapychk — pu yuyactuu He MeHee °/, unenos Ilnenyma
(4. 2 ct. 28 TTIK).

Bce Bompockl, BO3HUKAIOIIUE B XOJ€ Cy[AeOHOTo pa3dMparenbeTBa U B
COBEIIATEIFHON KOMHATe, €CJIM JIeJI0 PacCMaTpUBAETCS KOJUIETHAIIBHO, pe-
IIAIOTCS CYABSIMU OOJIBITMHCTBOM TOJIOCOB ITyTEM 0053aTEIBHOTO OTKPBITO-
TO TOJIOCOBAHHMS, TIPH ATOM IPEACEAATEIbCTBYIOIINHA TOJIOCYET MOCIETHIM.
Cynpsi, HE COIIACHBIN C pelIeHueM OOJBIIMHCTBA, MOXKET H3JI0KUTH B ITUCH-
MEHHOM BHJIE CBO€ 0c000€ MHEHHE, KOTOpOE MPHOOIIaeTcs K Aely, B 3ale
cyneOHOTro 3acejaHus He OTJIAIIAETCsl, OHAKO IOPHUIMYECKH 3aUHTEPECOBaH-
HBIE JIMIa IMEIOT MPaBO C HUM 03HAKOMUTCH.

[epecmotp permieHnii cyaa nepBoi HHCTAHIIMHN, BCTYITUBIINX B 3aKOHHYIO
CHITY, TI0O BHOBb OTKPBIBIIMMCSI OOCTOSITENILCTBAM OCYIIECTBIISIETCS CYIOM,
BBIHECIIIUM 3TO PEIICHHE, a OTPEeTICHUI U MOCTAaHOBJICHNH KacCallMOHHON
WJIN HA/I30pHOM MHCTAHIIH, KOTOPBIMU U3MEHEHO pEelIeHHe Cy/la IEpBOi UH-
CTaHIMH WM BBIHECEHO HOBOE pElIEHHE, — CY0M, H3MEHUBILIHNM pEIICHHE
WM BeiHEcHMM HoBoe petenue (ct. 453 I'TIK).

4.3. OTBOABI CyABAM M JOJKHOCTHBIM JIMIIAM CyZda

HucTuTyT 0TBOMA Cy/IeH ABJISIETCS MPOIIECCYaIbHBIM CPEICTBOM obectie-
YeHHsT OOBEKTUBHOTO U OCCIPUCTPACTHOTO PACCMOTPEHUS CYIOM TpakIlaH-
CKOT'O JIeia, BBIHECCHHS 10 HEMY 3aKOHHOTO M OOOCHOBAaHHOTO CYJIeOHOTO
MTOCTAHOBJICHUS, YTO, B CBOIO OYEpPEb, MTOBBIIIACT aBTOPUTETHOCTh CyIeO-
HOM BJIaCTH M IOBEpUE K HEH.

B cootBercTBum co ct. 32 I['TIK cymps He MOXKET y4acTBOBATh B PACCMOT-
peHuu ziena, eciu:

€ro CBSI3BIBAIOT C OIHOM M3 CTOPOH I10 PacCMaTpUBAEMOMY JIETy OTHOLIIE-
HUs Opaka, pOJICTBa, YCHIHOBIICHUSI, OTICKU WU ITOIICYUTEIHCTBA.

HecMmotpst Ha TO 9yTO 0003HAUCHHBII 3aKOHOAATEIIEM TICPEUCHD SIBIISCTCS
HCYEPNBIBAIOIIMM U PACIIUPEHHOMY TOJIKOBAHUIO HE MOJIJIEXKUT, Y HAC BhI-
3bIBAET COMHEHUE TEPMUH «POJCTBO», KOTOPHIN HE MOy CBOETO 3aKOHO-
JIaTeJIbHOTO 3aKPETUIEHUSs!, OTHAKO OMPEIENIEeTCS HEKOTOPBIMU UCCIIeI0BaTe-
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JSIMA B 00JIaCTH CEMEHHOTO MpaBa Kak KPOBHasl CBS3b JIHII, MIPOUCXOMASIINX
OJIHO OT JPYTOr0 HJIH OT 00IIero mpeaka’;

OH OBUT MJIM OCTAETCs MPEACTaBUTENIEM OJJHOW U3 CTOPOH IO JIeIy;

OH IPY TPEIBIAYIEM PACCMOTPEHNH JIAHHOTO JIENIa B CYAaX EPBOH U BTO-
pOH MHCTaHIMH MO0 B MOPSIIKE HAJ30pa YIaCTBOBAJ B KAUECTBE CBU/ICTEIS,
9KCIepTa, MepeBOAYHKa, POKYpopa, ceKkperaps cylaeOHoro 3aceqanus (ce-
KpeTaps cynebHOro 3aceianusi — MOMOIHUKA cyabu). Cormacuo 1. 3 ¢T. 73
I'TIK cynpu 1 nIpoKypopsl HE MOTYT OBITh MPEICTABUTEISIMU B Cy/Iie, KpOMe
TeX CIy4YaeB, KOIZIa OHM YYacTBYIOT B JieJIe B KQUeCTBE 3aKOHHBIX IMpeicTa-
BUTEJIe! HEeAEeeCIOCOOHBIX JIHIL JIMOO MPEe/ICTABUTENEH Cy/la U TPOKYPaTypHl,
OJJHaKO B JaHHOW HOpPME HUYEro He TOBOPHUTCS O CEKpeTape CyaeOHOro 3a-
cenanus (cexperape CyJeOHOTO 3acelaHusl — IIOMOUIHUKE CY/IbU), CIeI0Ba-
TEJILHO Ha HETO PaclipoCTPaHSIOTCS O0IIHe MpaBHiia MPeCcTaBUTENLCTBA, 32
uckmoueHreM HopM ctT. 32 I'TIK. Cya 1 y9acTHHKHM rpa)JaHCKOTO CyJ0Npo-
W3BOJICTBA HAJIEIISIIOTCSl COOTBETCTBYIOIIMMH IIpaBaMU W OOS3aHHOCTSIMH,
CMEHa MX TPOLECCyaIbHOIO CTaTyca MOXET HETaTUBHO IOBJIHATH Ha CIIpa-
BEJIJINBOCTh, OOBEKTHBHOCTh U OECTIPUCTPACTHOCTh PACCMOTPEHUS CIOPA,
TaK KaK y4acTHe B IpeIbIAyIeM nporecce (GOpMUpPYET JTMYHOCTHOE OTHO-
LIeHHEe K paccMaTpruBacMoMy JEIy;

OH JINYHO MPSIMO MM KOCBEHHO 3aMHTEPECOBAH B HCXO/IE JIeNa HIH UMe-
IOTCsI UHBIE 00CTOSITENILCTBA, BHI3BIBAIOIINE COMHEHHS B €r0 OOEKTHBHOCTH
n 6ecripuctpactHocTH. [IpsiMast 3aMHTEpEeCOBAaHHOCTD Cy/IbU O3HAYAET HAJIH-
YHe y HEero JIMYHOTO MaTepHalIbHOTO, MPaKTUYEeCKOTO WIIM HHOTO MHTEpeca
B paspetenust criopa®. KocBeHHbIM HHTEPEC MOXKET COCTOSTH B IPABE CY/IbU
BCTYIHUThH B JIaHHBIM IPOLIECC B KAYECTBE TPETHErO JIMIA MM B TOM, YTO
Ppe3yNIbTaThl CyIeOHOTO pa3drpaTebCTBAa MOTYT IIPHHECTH €My KaKyr0-JIH00
BBITO/ly. 3aKOHOZATEeNb, HCXOSl 3 MHOTO00pa3us rpa)IaHCKUX MPaBOBBIX
MIPaBOOTHOIIEHWH M >KU3HEHHBIX OOCTOSITENHCTB, HE CTall YCTaHABJINBATh
WCUYEPIBIBAIONINI MepeueHb Il OTBOJA Cy/la, YTO IMO3BOJIMIO B Ka)JIOM
KOHKPETHOM ClIy4yae peliaTh BONpoc 00 0OBEKTUBHOCTH M OECIpHUCTpacT-
HOCTHM Ha OCHOBAHWHM KOHKPETHBIX, MOATBEPXKAECHHBIX I0Ka3aTelbCTBAMHU
00CTOSITENBCTB Jena.

B cocraB cyna, paccMarpHBaromero rpaXk/aHckoe JIeNo, He MOTYT BXO-
JIITH JIMLA, COCTOSIIIME B POJCTBE MeXIy coOoH. JlaHHOE MoJOXKeHue SIBIIs-
eTcsl OIHOM M3 TapaHTHH OOBEKTHBHOCTH M OECHPUCTPACTHOCTU Cy/a, MOo-
CKOJIBKY HaJIMYME POJCTBEHHBIX CBS3EH MEXIy UJIEHaMH KOJUIETUH MOXKET

1 Cwm.: Ilenkpar B.M. Cemeiinoe npaBo benapycu : yue6. mocobue / M-Bo BHyTp. el
Pecn. Benapycs, yapexxaenue obpasoBanus «Axax. M-Ba BHyTp. nen Pecn. benapycs». —2 m3n.,
ucmp. ¥ nepecMorp. — Munck, 2014. —C. 25.

2 Cm.: KommenTapwmii k I'paxxaaHckoMy mporeccyaibHoMy Kozpekcy Poccuiickoit denepa-
uu (mocrareiiusit) / mox pen. I A. XKunnna. — 3-e usn., nepepab. u gon. — M., 2006. — C. 48.
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TIOBJIMSITH Ha PE3yJIBTaThl TOJOCOBAHHMS 10 BO3HUKAIOIIMM BOIPOCaM B IPO-
LIecce pacCMOTPEHUSI TPaXKAAHCKOTO JIefa.

OcHoOBaHus IS OTBOJIA, YKa3aHHbIE B 4. 1 cT. 32, pacripoCTpaHsIoTCs TaK-
e Ha cexperapsi cyneOHoro 3aceqaHus (cekperaps cyneOHOro 3acenanus —
MOMOIIHUKA Cy/bH). OTHAKO yYacTHe ero B MPEIbIIYIIeM PACCMOTPEHHH JIeiia
B TOM YK€ Ka4eCTBE OCHOBAaHUEM JUJIsl OTBOJIA HE SIBIISIETCS.

C nenpio He JOMYCTUTH BO3MOXKHOM HEOOBEKTUBHOCTH M COMHEHHH NPU
TepenpoBepke CBOUX Jen 3akoHomarenb cT. 33 ['TIK ycTaHOBHII HOPMBI, HE
JIOITYCKaroI[Fe MOBTOPHOTO Y4acTHs CyAbU B PACCMOTPEHHUH TOTO K€ JieJia ¢
HEKOTOPBIMH UCKITFOYEHHUSIMH.

Tak, cyapsi, IpUHUMABIINK y4acTHE B pACCMOTPEHUH TPAXKIAHCKOTO JIeNa
B CyJe NMepBOH MHCTAHIIMU, HE MOXET Y4acTBOBATh B PACCMOTPEHHH ITOTO
Jiena B Cy/ie KacCallMOHHOW WJIM HAJ30pHON MHCTAHLMN, a paBHO B HOBOM
PacCMOTpPEHNH 3TOTO JieJia B CyJIe MePBO HHCTAHIIUH B CIIy4ae OTMEHHI BbI-
HECEHHOTO UM pelIeHUs.

Cynbs, NIpUHUMABIINN ydacTHE B PACCMOTPEHHUM Jela B Cyle Kacca-
LIMOHHOM MHCTAHIIMH, HE MOXXET Y4acTBOBaTh B PACCMOTPEHUH ITOTO JIeNa
B TIOpsiZIKE CyZeOHOTO Ha30pa, a TAK)KE B HOBOM PACCMOTPEHHH JIeja B Cy/ie
TIepBOH MJIM KacCAlMOHHOW MHCTaHIM 1OCIIe OTMEHBI OIIPE/ICIICHHs], BBIHE-
CEHHOTO C €T0 YYacTHEM.

Cynbsi, IPUHUMABIINI y4acTre B paCCMOTPEHHH JIea B MOPSIIKE Cy/e0-
HOTO Ha/i30pa, He MOXKET MPUHUMATh Y4acTHe B AaJbHEHIIEM pacCMOTPEHUI
9TOTO Jieia B Cy/ie HaJ30pHOM MHCTaHIMY, 32 HckiroueHueM [lnenyma Bep-
xoBHoOro Cyna Pecrry6nku benapych, a paBHO B pacCMOTpEHHH JieNa B Cyzie
TIepBOi, BTOPOW WJIM HaJ30pPHOW MHCTAHIMI IOCJIE OTMEHBI CylIeOHOTO I10-
CTaHOBJICHUS, BEIHECEHHOTO C €T0 YYaCTHEM.

Cynbsi, IPUHUMABIINI y4acTe B paCCMOTPEHHH JIea B MOPSIIKE Cy/ed-
Horo Hajz3opa B [Inenyme Bepxosroro Cyna Pecniyonmuiku Benapych, Biipase
MIPUHUMATh yYacTHE B PACCMOTPEHHUH 3TOTO JIeNa B Cy/Ie EPBOM, BTOPOH MITN
Ha/I30pHOM MHCTAHIIMH, 32 UCKIIIOYEHNEM citydaeB oTMeHbI [Inenymom Bep-
xoBHOr0 Cyna PecryOnuxu benapych cyneOHOTO mocTaHOBIIEHNUS!, BEIHECEH-
HOTO C Y4acCTHEM 3TOTO CYABH.

Cynbs  (mpenceaaTenbCTBYIONMI) MOcae OOBSBICHUS COCTaBa Cyaa
W IPpyTUX YYaCTHUKOB Tpoliecca 00s3aH Pa3bsICHUTH IOPUINYECKH 3aWHTe-
PECOBaHHBIM B HCXO/IE JieJIa JINI[aM UX TPaBO 3asBISATH OTBOABI IPH HAJIMYHA
OoCHOBaHM, yka3aHHbIX cT. 32 u 33 ['TIK, mo TeM ke OCHOBaHUSM Cy/Ibs 3a-
SIBJISIET CaMOOTBO/I | /IO PEIEHHS BOIIPOca 00 OTBOJIE BHITTOIHSET TOJIBKO He-
OTJIOXKHBIE TIPOLECCYaTbHBIE JIEHCTBHSI.

OTBOJ 3asBNIETCS IMCBMEHHO WJIM YCTHO JI0 Havajla pacCMOTPEHHS Jiena
TI0 CYIIECTBY M BHOCUTCSI B IIPOTOKOJI Cy/I€OHOTO 3ace/iaHus, ITOCIIe YeTro Cy/I
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JIOJIKEH BBICTYIATh MHEHHS FOPUIMUECKU 3aMHTEPECOBAHHBIX B UCXO/IE JIea
JIMII, @ TaKXKe 3acIylIaTh JUI0, KOTOPOMY 3asiBJIEH OTBOJI, €CJIM OTBOAMMBII
JKEJIAET 1aTh OOBICHEHHS.

[ToznHeiiiee 3asiBieHUE OTBOJA JOMYCKAeTCs JUIIb B CIIydasx, KOrja
OCHOBaHHME JIJISl HETO BO3HUKJIO WJIU CTAJI0 U3BECTHBIM JIUILY, 3asIBIISIOLIEMY
OTBOJI, ITOCJIC HAYaJla PaCCMOTpPEHUs Jiena. Eciu Takue 00CTOsATeThCTBa CTa-
JIU U3BECTHBI CY/IbE TIOCTIC Hayalla paCCMOTPEHUS JIeNa, OH 00s13aH COOOIHUTH
0 HHX B CyZICOHOM 3aCEaHUU M Pa3pelIuTh BOMPOC 00 OTBOJE IO COOCTBEH-
HOW MHUIIMATHBE.

OTtBOI, 3asBIEHHBIN Cy/be, KOTOPBIA paccMaTpUBaET €0 €IUHOIUYHO,
paspeniaercs caMuM CyJIbeH, a P KOJIJIETHATIBHOM COCTaBE OCTAIbHBIMU CY-
JILSIMU B OTCYTCTBUE OTBOJAMMOTO B COBEIIATECIILHON KOMHATE C BRIHECCHHEM
onpenenenust. [Ipy paBHOM KOJTMUECTBE FOJIOCOB, MOIAHHBIX 32 OTBOJ U MPO-
TUB HETO, CYIbsI CYATACTCSI OTBEACHHBIM. OTBO, 3asBJICHHBIA HECKOJIBKHM
CyAbsIM WA BCEMY COCTaBy Cy/a, pa3peliaeTcsl 3TUM K€ CYIOM B IOJHOM
COCTaBe MPOCTHIM OOJBIIMHCTBOM TOJIOCOB, B CJIyYae €ro yJAOBJICTBOPCHUS
JIeJI0 pacCMaTpUBAETCSl B TOM XK€ CyJle UHBIM COCTaBOM CYJEH, OJHAKO €CIU
3TOrO CAeNaTh HEBO3MOXKHO, JIEJI0 HANPABJSETCS B BBIMIECTOSIIUN Cya I
repenayn Ha pacCMOTPEHHUE JIPYTroro cy/a.

OTBOMI, 3asIBICHHBINA CEKPETAPIO CyaeOHOro 3acemanus (Cekperapro cy-
JIeOHOTO 3aceaHusl — MOMOIIHKUKY CY/IbH), Pa3peniaeTcsi Cyabeil uin mpes-
CeJIaTeIbCTBYIOLIUM, PACCMATPUBAIOLIUM JIETIO0 B TOM K€ MOPSIKE.
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I'maBa 5

MOOBEIOMCTBEHHOCTD M ITOACYIHOCTD
TPASKOAHCKMX AEJI CYTAM

5.1. ITouAaTMe M BUABI II0IBEIOMCTBEHHOCT

I'paxkaaHCckoe MPOIECCYalbHOE 3aKOHOAATENbCTBO COBETCKOTrO TMepHona
MEPBOHAYAIHHO YETKO HE Pa3TPaHUYMBAJIO HHCTUTYThI TOJBEIOMCTBEHHOCTH
U MOJICYAHOCTH, yIOTPEOIsAs TEPMHUH KIIOIBEIOMCTBEHHOCThY JIUIIb B OJHOM
cllydae: B CBSI3U C MPABOM CyJia BTOPOIl HHCTAHIIMH MPEKpaIaTh JeNo 3a He-
MO/IBEZIOMCTBEHHOCTHIO. [10 CYIIECTBY MOABEIOMCTBEHHOCTh OTOXIECTBIIS-
Jach € MOJACYMHOCTBIO, YTO HEPEIKO TPUBOMIIO K CyNeOHBIM OIIMOKAM.

TepMHH «IIOABEIOMCTBEHHOCT» MPOHCXOAUT OT CJIOBA «BEIOMCTBOY» —
YVUPEKACHHE WM COBOKYITHOCTbh YUPEXKICHHH, O0OCTYKHBAIOUIUX KaKyO-
HUOYNb 00JacTh TOCYAapCTBEHHOTO yrpasneHus . CieaoBaTelibHO, MOjBe-
JIOMCTBEHHBIA — HAXOASAIIMNCS B YbeM-THOO BEICHUM WU MOAYUHEHHBIN
B TIOPSIZIKE YIIPABIICHHS.

B Teopun rpa)xIaHCKOTO MPOLECCYaTbHOTO MpaBa MOHATHE «IOIBEIOM-
CTBEHHOCTH» TPAKTYeTCs MO-Pa3HOMY: KaK MPEANOChUIKA MpaBa Ha MPeib-
SIBJICHHE MCKA, MPABOBOW MHCTUTYT, T. €. COBOKYIIHOCTh HOPM Pa3UYHBIX
oTpacieil pasa, yCTAHABIHMBAIOUINX OMPEACICHHYI0 GOPMY 3alIUThI CyOh-
€KTUBHOTI'O MPaBa; MpeMETHAsT KOMITETSHITHS FOPUCAUKIIHOHHBIX OPT'aHOB.

BOJIBIIMHCTBO MPOLIECCYATHCTOB MO CYAeOHON MOBENOMCTBEHHOCTBIO
MOHUMAIOT T€ TPAKAAHCKUE JeNia, KOTOPhIC CY/bl MPABOMOYHBI PACCMATPH-
BaTh U pa3peuiarh Mo CymeCTBy.

Cyn, mpuHHUMasi JIeNo K CBOEMY IMPOU3BOJICTBY, B KaXIOM KOHKPETHOM
cliydae TOJDKEH MPOBEPUTH, MOXKET JIM TAHHOE JIEJI0 PAcCMATPHUBAThCS B CY-
JIeGHOM MOPSI/IKe, HE OTHECESHO JIH OHO 3aKOHOM K BEACHHIO IPYTOro OpraHa.

B Teopuu rpaxIaHCKOTo MpPOLECCYATbHOTO MpaBa BBIACIAIOT CIEMyO-
e BU/bI MOABEIOMCTBEHHOCTH:

6 3A8UCUMOCIU OM OP2AHO8, K 8€0CHUIO KOMOPBIX OMHECEHO pa3peute-
HUe mex unu UHbIX 0en.

MOJIBEIOMCTBEHHOCT JIeN cyAaM oOiei ropucankuuu (Bepxosubiii Cy;
obnactabie (MUHCKHI TOPOICKOM) Cyibl, JKOHOMUUECKHE CYIbl 00macTeit
(r. MuHcka); paiioHHbIe (TOPOICKHUE) CY/bI, B JaHHON CHCTEME MOT'YT OBITh
CO37IaHbI U CTICIHATH3UPOBAHHBIC CY/IBI);

MO/IBEIOMCTBEHHOCTh JIEJ]T aIMUHUCTPATUBHBEIM opraHam (Horapuar, 3ATC
UT 1),

1 Cwm.: Oskeros C.1., IlIsexosa H.FO. TonkoBslii ciioBapb pycckoro sizsika. — M., 1999. —C. 71.
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MOJIBEIOMCTBEHHOCTh JIeNl TPETEHCKUM CynaM, B TOM YHCIIE MEXIyHa-
POTHOMY apOUTPAKHOMY CYIY;

6 3asucumocmu om xapaxmepa oen (ct. 37 I'TIK):

MOJIBEIOMCTBEHHOCTb JIENT HCKOBOTO TIPOM3BOJICTBA,;

MOJIBEIOMCTBEHHOCTb JIeJ, BOSHUKAIOIINX U3 aJIMHHHCTPATHBHO-TIPABO-
BBIX OTHOIICHUH, epeunciieHHbIx B cT. 335 ['TIK;

MOJIBEIOMCTBEHHOCTh JIel  0COOOT0 TPOM3BOJCTBA, TMEPEYHCICHHBIX
B cT. 361 I'TIK;

MOJIBEIOMCTBEHHOCTh JIENT MPUKA3HOTrO MPOHM3BOJICTBA, MEPEUHCICHHBIX
B cT. 394 I'TIK;

MOJIBEIOMCTBEHHOCTh JIPYTHX JIeJ, OTHECEHHBIX 3aKOHOMATEIbHBIMH aK-
TaMH K KOMIIETEHIIMHU CYJIOB;

6 3a6UCUMOCIU O XAPAKMeEPa HOPM, PeZyAUPYIOuiUX NO0BEOOMCMEEH-
HOCMY.

OOIIYI0 MOIBEIOMCTBEHHOCTD, PEIIAMEHTHPYEMYO OOLIIMMH MPaBHIIAMH
(ct. 37TTIK, ct. 3947 X03sCTBEHHOTO MPOIIECCYaTBHOTO Koziekca Peciy0-
nuku Benapycs (nanee — XTIK));

CIEIHANBHYIO TOJBEIOMCTBEHHOCTD, OIMPEIC/SIEMYI0 HAa OCHOBE OCO-
OBbIX YKa3aHHUI B aKTaX 3aKOHOMATENIHCTBA B MOPSAKE UCKIFOUEHHS U3 OOIINX
npasui (Hanpumep, cT. 236 TK omnpenesser, 4T0 KOMHCCHS IO TPYIOBBIM
criopaM (eciii OHa CO3/[aHa) SBISAETCS 00A3aTeIbHBIM MEPBUYHBIM OPraHOM
M0 PACCMOTPEHHUIO TPYAOBBIX CIIOPOB, 33 UCKIIOYEHHEM ciy4aes, korma TK
U JIPyTHMH 3aKOHOJIATEIIbHBIMU aKTAMH YCTAHOBJICH MHOM MOPSIIOK UX pac-
CMOTpPEHHS, U pabOTHHK — HE WICH NPOo(COr3a HMEET MPaBO MO CBOEMY BbI-
00py 00paTUTHCS B KOMUCCHIO MO TPYAOBBIM CIIOpaM JIUOO B Cy1).

[ToBEIOMCTBEHHOCTD 8 3A8UCUMOCHIU 0Nl KOTUYECH A IOPUCOUKUUOH -
HBIX OP2AHO8, YNPAGOMOUEHHBIX HA pa3peuienue Oel, Pa3eNsaioT Ha e/lu-
HUYHYIO (MCKIIFOYUTENBHYIO) 1 MHOYKECTBEHHYIO.

Eounuunas (uckmouumensras) NONBEJOMCTBEHHOCTD TPEAyCMaTPHBACT
BO3MOXXHOCTB PACCMOTPEHUSI ONPE/ICTICHHON KAaTEerOPUH JIe] KaKUM-JTH00 OJ-
HHUM YKa3aHHBIM B 3akoHe opraHoM (Hampumep, cornacHo ct. 80 KobC wc-
KJTFOUMTENBHO B Cy/ie OOIIel IOPUCIUKIIMN PACCMATPHBAIOTCS JIea O JIHIIIe-
HHUH POJUTENBCKHX MpaB, a cornacHo c1. 62 KK HaHuMaTeNb jXUII0ro moMe-
LICHHUS, HE OCBOOOJMBIIHI )KUIIOE TTOMEICHHE B TEUCHUE MECSYHOIO CPOKa
MOCJIe ero MUChbMEHHOTO YBEOMJICHHS, IOUISKHUT BBICEJICHHIO B CyIeOHOM
nopsiike 6e3 Mpe0CTaBIEH S IPYTOro KHUIOTO OMEIICHHNS).

Mnuoorcecmeennas TOJIBEIOMCTBEHHOCTh JIOMYCKAET BO3MOXKHOCTB Pac-
CMOTPEHHS OMPEICIICHHBIX KATErOPHUii 1Nl HECKONBKUMU PAa3IMYHBIMU Opra-
HaMH. B 3aBHCHMOCTH OT yCTaHOBICHHOTO 3aKOHO/ATENIeM criocoba BeIOopa
opraHa, KOTOPbIi JIOMDKEH PacCMOTPETh JIeNO, €€ Pa3nelsIFoT Ha albTepHa-
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TUBHYIO, IOTOBOPHYIO, YCIOBHYIO, UMIIEPaTHBHYIO M MO/BEIOMCTBEHHOCTh
CBSI3aHHBIX MKy OO0 TpeOOBaHMH.

AJIBTepHaTHBHAS ITOABEIOMCTBEHHOCTD JIOITYCKAET pa3pelieHue Jiena He
TOJBKO CY/IOM, HO M JIPYTUMHU FOPHCAUKIIMOHHBIMU OpraHamu (a JMUHUCTpa-
TUBHBIMH, HOTAPHAIBHBIMU U T. J1.) TI0 BBIOOPY UCTHA (3asBHUTEIIsI) HE3aBU-
CHMO OT MHEHHS JIpyroii croponbl. OnHaxo cormacHo 1. 3 ct. 10 T'K 3ammra
TPKAAHCKHUX NPaB B aIMHHUCTPATHBHOM TOPSAKE OCYLIECTBIISIETCS JINIIb
B CIIydasx, MPeIyCMOTPEHHBIX 3aKOHOAATEIbCTBOM, a PElIeHHEe, PHHSATOE
B a/IMHHUCTPAaTUBHOM TOPSAKE, MOXKET OBITH 0O’KAJIIOBAHO B CY/I.

J10roBOpHO#! SIBJISIETCSI O/IBEOMCTBEHHOCTb, B COOTBETCTBUH C KOTOPOIA
Jienia IOMUMO YKa3aHHOTO B 3aKOHE OpraHa, ynpaBOMOUEHHOTO Ha MX pa3pe-
IIIEHHEe, MOTYT OBITh 110 COIVIAIIEHUIO 3aMHTEPECOBAHHBIX JIMII NIEpelaHbl Ha
paspemeHue apyroro oprasa. Tak, cormacHo 3akoHy Pecryonmku benapych
or 18 uronst 2011 . Ne 301-3 «O TpeTelickux cynax» AaHHBIA cyq oOpasy-
€TCs CTOPOHAMH TPETEHCKOTO COMTALIEHUs I pa3pelieHHs KOHKPETHOTO
CrOpa U MpeKpalaeT CBOIO JISSITENbHOCTh C OKOHYaHHEM TPETEHCKOro pas-
OupatenbcTBa 1Mo 3ToMy criopy. I[Topsaok ero o6pa3oBaHus U NESTEIEHOCTH
OmpeNieNsieTes TPETEHCKUM cortainieHreM (coraiieHue CTOpOH O mepea-
Ye Cropa Ha pa3pelIeHHe TPETSHCKOro Cyla) ¢ YYeTOM MOJOKEeHHH 3akoHa
«O Tperetickux cymax». CyObeKTaMHu TPETEUCKOTO COTNIAIIICHUS MOTYT OBITh
buznueckue Juia, obIaaaoIIie MOJHON AeeCnoCOOHOCThIO, U (HJIH) FOpH-
JIMYECKUE JIMIa, KPOME TOCYAapCTBEHHBIX OPraHOB, B TOM YHCJE OpPraHOB
MECTHOTO CaMOyIPaBIICHHUSI.

Takum o6pa3oMm, TpeTelickoe pa3OMpaTenbCTBO — MPOLECC pa3peleHus
Cropa, KOTOPBIM OCYIIECTBISETCS TPETEHCKUM CYJOM IpH HAJIUYUHM Tpe-
TEHCKOT0 COMIAIIEHHsI O TMepeade cropa ITOMY TPETEHCKOMY CyIy, OHAKO
cornacHo cT. 19 3akona «O TpeTeiickuX Cyaax» He BCE CIOPHI MOTYT OBITh
MIPEZIMETOM TpeTeCKoro pa3ouparenbCTBa.

VYCI0BHOM cuMTaeTcsi MOABEIOMCTBEHHOCTD, IIPH KOTOPOH JIeNo IofJie-
KHT PACCMOTPEHUIO B Cy/I€ TOJIBKO P HACTYIUICHUH OIIPEAEIEHHOTO, ITPpea-
YCMOTPEHHOT0 3aKOHOM ycioBusl (Hampumep, cortacHo 1. 1 c¢t. 26 'K 00b-
SIBJICHHE HECOBEPIICHHOIETHETO MOJHOCTBIO JIeCOCOOHBIM (IMAHCUTIALIHS)
TIPOM3BOJIUTCS IO PEHICHUIO OPI'aHOB OIEKH U MOIEYUTENHCTBA C COIIacus
o0oux poauTesnel, yChIHOBUTEIEH HITH TIOIIEYHTENsI, @ IPH OTCYTCTBUH TaKo-
TO COINIACHSI — O PELICHHUIO CY/a).

Pa3HOBU/IHOCTBIO YCJIOBHOH SIBJISIETCS MMIEPATHBHAS ITOJIBEIOMCTBEH-
HOCTB, IIPH KOTOPOH JIEJI0 MOJIEKUT PACCMOTPEHUIO HECKOJIBKUMH FOpHC-
JMKIIMOHHBIMH OpTaHaMH B ONPE/IEIEHHOH 3aKOHOM ITOCIIEIOBATENEHOCTH,
T. €. PacCMOTpPEHHE Jiejla BHECYAECOHBIM OPraHOM SIBIISIETCSl 00sI3aTeIbHBIM
YCIIOBHEM PACCMOTPEHHS €ro cynoM. Tak, OOJBIIMHCTBO TPYJAOBBIX CIIOPOB
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pa3pernraeTcst CHauasa KOMUCCHEH O TPYIOBBIM CIIOPAM U TOJBKO IOCIIE 3TO-
ro cynoM (ct. 236 TK), ofHaKo eciu pabOTHHK He SBISIETCS YWICHOM Hpod-
COI033a, TO OH MMEET MPaBo 0 CBOEMY BEIOOPY OOPATHTHCS B KOMUCCHIO IO
TPYIOBBIM CIIOpam JIHOO B CY/I.

CornacHo cr. 38 I'TIK nonBenoMCTBEHHOCTh CBSI3aHHBIX MEXIy COOOH
TpeOOBaHMIl 3aKITIOYAETCS B TOM, YTO MPU MPEIbSBICHUN HECKOIBKHX CBS-
3aHHBIX MEXIY c000# TpeGOBaHHI, U3 KOTOPBIX OJHU IOABEIOMCTBEHHBI
Cyly oOmIed IOPUCIMKIMH, & IPYrHe — HHOMY TOCYAapCTBEHHOMY OpraHy
7100 OpraHu3aliHy, Bce TPeOOBAHMS OIIEKAT PACCMOTPEHHIO B CyIe 00mmei
FOPUCIUKIUH, €CITH HHOE HE MPEAYyCMOTPEHO aKTaMH 3aKOHO/IaTENbCTBA.

[ToBeTOMCTBEHHOCTD OMPEEISIETCS CYAbCH, MPHUHUMAIOIINM JIeTIO K Mpo-
W3BOJICTBY, WJIH CYIOM, B IPOM3BOJICTBE KOTOPOro oHo Haxomutes (ct. 40 T'TIK).

Takum 00pa3zoM, JeJ0, IPUHATOE CYIOM K CBOEMY IIPOU3BOJICTBY C CO-
OMIOICHUEM MPABHJI OBEIOMCTBEHHOCTH, JIOJDKHO OBITH paspelieHo UM Mo
CYIIECTBY, XOTs ObI B JIaJIbHEHIIIEM OHO CTAJIO €My HEeMOJBEIOMCTBEHHO (4. 1
cr. 38 T'TIK).

5.2. IloHsITME M BUOBI IIOACYAHOCTH

CornacHo [lexpery IIpesunenra Pecnyonuku benapyck ot 29 HosOps
2013 1. Ne 6 «O coBeprieHcTBOBaHHY cynebHol cuctemsl PecryOmku berna-
PYCh» cucteMa CyJ10B 00IIeH IOPUCTUKIINN COCTOUT:

u3 Bepxoshoro Cyna Pecryonuku benapyce;

o6nacTHbIX (MHHCKOTO TOPOJICKOr0) CYJI0B, 3KOHOMHUYECKHX CYI0B 00a-
creil (r. MuHcka);

paiioHHBIX (TOPOJCKHX) CYMOB.

B cucreme cynoB o01ieit IOpUCIUKIIMM MOTYT CO3/1aBaThCsl CIIEIIUAIII3H-
POBaHHBIE CY/IBI.

Bepxosusiii Cyn Pecniyonuku benapyce neiictByer B cocTase:

[Tnenyma Bepxoshoro Cyna Pecniyonuku benapyce;

[pesunuyma Bepxororo Cyna Pecnyonuku benapych;

CyneOHOM KOJUIETMHU 1Mo yroJjoBHBIM nenaM BepxoBnoro Cyma Pecry6-
nuku benapycs;

CyneOHOM KOJUTETHH IO TpaKaaHCcKuM aeiaMm Bepxosraoro Cyna Pecry6-
nuku benapycs;

CyneOHOM KOJUIETHH Mo SKoHOMUYeckuM jenaMm Bepxonoro Cyma Pec-
nyonuku benapycs;

CyneOHOM KOJUIETHH 110 JIeJIaM WHTEJUICKTYaIbHOW cOOCTBeHHOCTH Bep-
xoBHoro Cyna Pecrryommku benapycs.

[pu HeodxomumocTu [Ipesuaentom Pecniyomuku berapycs mo npencras-
nennro [Ipencenarens Bepxosroro Cyna Pecnyomiku Benmapyck B Bepxos-
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HoM Cyzie MOTyT 00pa30BBIBATHCS HHBIE CY/IeOHbIE KOIJIETHH JUTS CIIeIHalIH-
3WPOBAHHOI'0 PACCMOTPEHUSI JIET.

Takum 00pazoM, cucTemMa CyZI0B UMEET CTPYKTYPY, COCTOSIITYIO U3 HIKe-
CTOSIIIUX W BBIIIECTOSIIIUX OPraHOB, TEPPUTOPHAIIBHBIX, & TaKXKe IPH He-
00XOIUMOCTH ¥ CHIENMAIM3UPOBAHHBIX 3BEHBEB. Pacipesienienne noaseaom-
CTBEHHBIX MM JIEJ OCYIIECTBISIETCS C TIOMOIIBI0 MHCTHTYTA MOJCYTHOCTH.

[Tpu Bo30YKICHUH TPAXKIAHCKUX Jiel (IPUHATHH 3asBICHUN CYIbei) Bax-
HO TPaBWJILHO ONPEJENMTh KaK IMOJBEJOMCTBEHHOCTD JIeNa, TaK U €ro IoA-
CYTHOCTB, TOCKOJIBKY YCJIOBHEM BO3HUKHOBEHUSI IPayKIaHCKOTO TIpoliecca Mo
KOHKPETHOMY CIIOPY SIBIISIETCS pellieHHe CyAbei AByCTOpPOHHEH 3a1a4u:

1) oTHOCHUTCS NM pa3pelieHre KOHKPETHOTO Cropa K BeJeHHIo cyna (moa-
BEIOMCTBEHHOCTB);

2) KaKoil KOHKPETHO CyJ 00s13aH paccMaTpHBaTh JaHHOe jaeno (moacya-
HOCTB).

HopMsl 0 moacyTHOCTH OIpeAesiioT KOMIIETEHIIMIO KOHKPETHBIX CYIOB
BHYTpU CyJAE€OHOM CHCTEMBI 10 PacCMOTPEHHIO M Pa3pelIeHHI0 TOTO WIIN
WHOTO JIejIa.

B Tteopum mporeccyaabHOrO mpaBa MOACYIHOCTH ONpPENENseTcss Kak
HHCTHUTYT (COBOKYITHOCTH MPABOBBIX HOPM), PErYIHPYIOLIUi OTHOCHMOCTb
TIOIBEZIOMCTBEHHBIX /I K BEIEHUIO KOHKPETHOTO CyAa JJIsl pacCMOTPEHUS
10 IEPBOI MHCTAHIINH.

OCHOBHBIE HOPMBI O ITOZICYTHOCTH B TPayKTaHCKOM IIPOLIECCE COAEPKATCs
B 1. S5TTIK, a otnensuble n3 HuX — B pazaenax ['TIK, permameHnTHpyrommx
HEHCKOBBIC MPOU3BOJICTBA B IpakaaHckoM mporecce (r. 29-31 I'TIK).

B 3aBucuMoOCTH OT poza (Xapakrepa) [en, MOMISKAIIUX PACCMOTPEHHIO,
1 OT TEPPUTOPHH, Ha KOTOPYIO PACIIPOCTPAHSETCS FOPUCIUKIS TOTO UITK HHOTO
CyJa, IPHHSITO pa3jinyarh JBa BUJIA MOJCYJHOCTH B TPaKIAHCKOM IIpoLiecce:

POIOBYIO (IIPEAMETHYIO) TOCYTHOCTS;

TEPPUTOPUAIIEHYIO TTOJICYAHOCTb.

Pooosas (npeomemnasn) noOCyOHOCHb PA3TPAHUYNBAET KOMITETCHIHIO
IO PACCMOTPEHHUIO TPAXKAAHCKHUX A€ MEXKy HWKECTOSIIMMH M BBIIIECTOS-
MU CyAaMH, a TaKkKe CIEHHaIN3UPOBAHHBIMU CyAaMH, JIEHCTBYIOIIMMHI
B Ka4eCTBe Cy/la [epBOi MHCTAHIIHH.

IMockonbKy KpHTEpUEM POIOBOH MOACYAHOCTH SIBIseTCs pof Aena (mpes-
MET CIopa), OHa MOy4YrIa Ha3BaHHUE POIOBOH (ITPEIMETHOMN) MOCYTHOCTH.

[paBuna pomoBoii (mpeamerHoi) moacynHoctu (ct. 42—45 I'TIK) pas-
TPaHWYMBAIOT KOMITETCHIIIO HU)KECTOSAIINX U BBIIIECTOSIIUX, a TAKXKE CIe-
MATM3UPOBAHHBIX 3BEHBbEB CyAEOHONW CHCTEMBI. Pa3nmnyaror KoMIeTeHIuio
paiioHHBIX (FOPOACKUX) CYI0B, 00JacTHBIX (MHUHCKOTO TOPOACKOr0) CYI0B
n BepxoBHoro Cyna Pecriyoniku benapych 1o paccMOTpeHHIO U paspelie-
HUIO TPaXKAaHCKHX JIeJ 110 EPBOM MHCTAHIINY.
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Tak, paiioHHbIH (TOPOJCKO#) Cyll pacCMaTpHUBaeT MO MEePBOW UHCTAHIIUH
MOJIBEIOMCTBEHHBIE CyAaM IPaXkJaHCKHUE /€A, 32 UCKIIOUEHUEM JIeJl, OTHe-
CEeHHbIX K noacynHocTh aApyrux cynoB (ct. 42 I'TIK). Henb3s He cormacutcs
C MHEHHUEM, YTO MOJ «JIPYTUMH CyJJaMU» B JAHHOH HOpPME ITOApa3yMeBaroTCs
XO3sHCTBeHHBIE cy/bl, Mexay TeM 0. 18 ct. 1 ['TIK (ompenenenue TepmMuHa
«Ccya») 00sI3bIBaeT HAC MOM «IPYTHMH CyJaMi» IIOHUMATh KaKHe-TO WHBIC
Cy/Ibl O0IIEH FOPHUCIUKIINK, KOTOPBIX, pa3yMeeTcs, OKa He CO3/1aHo".

Oo6nactHele, MUHCKHUIT TOPOJICKOI Cyabl BIpaBe U3bATH JIFOO0E IpaskiaH-
CKOE JIeNI0 M3 PalOHHOrO (FOPOJCKOTO) Cy/a, HAXOMIIEIOCs Ha TEPPUTOPUH
COOTBETCTBYyIOIIEH oOmacTy, I. MUHCKA, ¥ TIPUHSTH €10 K CBOEMY IPOM3BOA-
CTBY B KauecTBe cy/a IepBoii nHcTaHuuu. OHU TaKk)Ke paccMaTpHBAIOT Aeia Mo
TIepBOI MHCTAHIIUH, KOTOPBIE ITOJCYIHBI UM B CIJIy aKTOB 3aKOHOJATENIbCTBA
(o >xanobam Ha OTKa3 B PErMCTPAIUK MECTHBIX OOIIECTBEHHBIX 00beIMHEHU T
rpaXkJaH, Ha OTKa3 B PETMCTPAalMM MHUIMATHBHOM I'PYMITBI 10 TPOBEACHUIO
o6acTHOTO pedepeHIyMa 1 Ip.), a TAKKe Jiej1a, B MaTepranax KOTOPbIX cofiep-
’KaTCsl CBENICHHs1, COCTABIISIONINE TOCYAapCcTBeHHbIE cekpeTsl (cT. 44 T'TIK).

BepxoBueiii Cyn Pecriyonmku benapychk BIpaBe M3bsATH JII000€ Tpax-
JTAHCKOE JIeJI0 M3 JII000T0 cyna obuieil ropucaukunu Pecrryonukn benapych
U TIPUHATH €T0 K CBOEMY IPOU3BOJICTBY B KaueCTBE Cy/a NMEPBOH MHCTaH-
LIUH, a TAKXKE JIe]a, KOTOPBIE MOJACYAHBI €My B COOTBETCTBUH C aKTaMU 3a-
KOHOZIATEJIbCTBA (IO Kaj00aM Ha OTKa3 B PErHCTPAIMU PECIYONMKAHCKUX
1 MEXIYHapOJIHBIX 00IIECTBEHHBIX 00bEAMHEHHH I'PakIaH, MO0 3asBICHUSIM
0 MpEeKpalleHUH AEATENILHOCTH TaKUX 00bEeIMHEHUH, 110 jKa100aM Ha OTKa3
B PETUCTpAllM WHUIMATUBHOM I'PYIIITHI IO TPOBEIEHHUIO PECIyOINKaHCKO-
ro pedepenayma, Ho xajaodaM Ha OTKa3 B PETHCTPALMH MOJUTHYECKHX
MApTHH, 10 3asBJICHUSAM O IPEKPAIIEHUH JESTEIFHOCTH MOJUTHYECKHX
MmapTuid, 1o xanobam Ha penrenus [Ipesunenrta Pecyonuku benapycs mo
BOIIpOCAaM T'pa)KIaHCTBa, IO kanobaM Ha oTka3 LleHTpanbHOH KOMHCCHU
Pecny6nuku Benapych o BeIOOpaM M MpoOBEIEHUIO pecITyOTMKaHCKUX pe-
(depennymMoB B perucrpanny kanaugaaros B [Ipesunentsr Pecnyonuku be-
napych u zp.) (ct. 45 I'TIK).

DT0 TmpaBWiIa podosoli nodcyonocmu. Hapsamy ¢ HUMH CIeTyeT pasiiu-
4arh NPaBUJIA CHEYUATbHOU POOOBOU NOOCYOHOCMU, OTIPEICIIIONIIE KOMIIE-
TEHIUIO CyneOHON KOJUIETHH MO JejaM MHTEJUIEKTyalnbHONH COOCTBEHHOCTH
Bepxosnoro Cyna Pecnyonuku benapych, koTopas paccMarpHBaer Jiesa 1o
CHOpaM, BBITEKAOIIMM M3 IIPUMEHEHUsI 3aKOHOAATENbCTBA, PETryIUPYIOIIETO
HUMYIIECTBEHHBIE U JINYHBIE HEUMYILECTBEHHbBIE OTHOIIECHHS, BO3HUKAOIIHE
B CBSI3U C CO3/IaHHMEM, NTPaBOBOI OXpaHOH U MCIOJIB30BaHHNEM OOBEKTOB MH-

1 Cm.: CkobGenes B.II. I'pakgaHcKoe IpoLecCyaibHOE 3aKOHOAATENIBCTBO PeciryOInku
Benapych: mpobieMbl COBEpIICHCTBOBaHHS Ha coBpeMeHHOM stare // FOctuuus benapycn. —
2012. —Ne 5. —-C. 23.
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TEJUIEKTYaJIbHOI COOCTBEHHOCTH, a TaKKe SKOHOMHYECKHX CyJ0B. CortacHo
ct. 48 XIIK nena, mOABEIOMCTBEHHBIE CYIY, paCCMaTpUBAIONIEMY 3KOHO-
MHYECKHE JIeNIa, pACCMaTPHUBAIOTCS 110 TIEPBOM MHCTAHIIMN SKOHOMHYECKHM
cyaoM obnactu (. MHHCKa), 32 HCKITFOYCHHEM JIell, OTHECCHHBIX K MOACY/I-
Hoctu BepxoBnoro Cyna Pecrryonuku benapycs.

Bepxosusiii Cyn Pecriyonmku benapyck paccMarpuBaet B KadecTBe cyzia
TIepBO MHCTAHIIHH:

Jena o0 ocllapMBaHWKM HEHOPMATHBHBIX ITPaBOBHIX akToB IIpesmmeHra
Pecniyonmuku Benmapych, CoBera PecmyOnuku u [lamatel mpemcraBuTenei
Harmmonanenoro cobpanus Pecyonuku benapycs, [IpaBurenscta Pecny6-
mku benapych, pecyOTMKaHCKUX OPraHOB rOCYJapCTBEHHOTO YITPaBICHHS
W WHBIX PECITyOIMKAaHCKUX OPraHoB, HE COOTBETCTBYIOIIMX 3aKOHY U 3aTpa-
TMBAIOIIUX NIpaBa ¥ 3aKOHHBIE HHTEPECHI 3asiBUTENS B chepe npeanpruHnma-
TENbCKOM U WHOM X039 CTBEHHOW (IKOHOMHYECKOM) JeATENbHOCTH;

XO3SIMCTBEHHBIE (IKOHOMHUYECKHUE) CIIOPBI Mex 1y Pecmybnukoit benapych
W aJMUHHCTPAaTHBHO-TEPPUTOPHANBHBIMHA enuHnIaMu PecnyOmukn bena-
PYCh, @ TaKkKe MeXay aJIMHHUCTPATHBHO-TEPPUTOPHAILHBIMU €ANHHUIIAMU
Pecnyonuxu benapycs;

Jierna, CBSI3aHHbBIE C TOCY/IapCTBEHHBIMU CEKPETaMH;

WHBIE 7IeNa, OTHECEHHBIE 3aKOHOMAATENbHBIMH aKTaMH K IOJICYAHOCTH
Bepxosnoro Cyna Pecryonuxu benapyce.

Bepxosubiii Cyn PecnyOnuku benapyck B mpesenax IOIBEJOMCTBEH-
HOCTH JIeJl CyAaM, PacCMaTpUBAIOIINM 3KOHOMHYECKHE JIeNa, UMEeT IPaBo
JIOTIOJTHUTEILHO ONPENeNsITh OACYAHOCTH JeJl, IPHHUMATh K CBOEMY ITPOH3-
BOJICTBY M pacCMarpHBarhb JIt00oe JeIo.

Teppumopuansnas noocyoHocms — NOACYTHOCTD TPAXKIAHCKOTO Jeja
Cyay oOIIeH IOpUCANKINN B 3aBUCUMOCTH OT TEPPUTOPHH, HA KOTOPYIO pac-
MIPOCTPAHSAETCs FOPUCIUKIINS TAHHOTO CY/Ia.

Mo mpaBuIaM TEPPUTOPUATIBHON (MECTHOM) MOACYTHOCTH MPOU3BOTUTCSI
pasrpaHUueHNEe KOMITETEHIIH 110 PACCMOTPEHHIO U Pa3pelICHUI0 IpaKaaH-
CKUX JIe]T MeXKTy CYJIaMH OTHOTO 3BeHa (B OCHOBHOM MEXy paiioHHbIMH (TO-
POICKMMH) CyaMH) B 3aBUCUMOCTH OT TEPPHUTOPUH UX JEATSIBHOCTH.

B uCcKkOBOM TNPOW3BONCTBE pa3IMYalOT MATH BHIOB TEPPUTOPHAIBEHOMN
TIO/ICYTHOCTH:

0010 TeppUTOpUATTbHYIO (00IIHe MpaBuia);

aNbTepHATHBHYIO (10 BHIOOPY UCTIA);

UCKJTIOYUTENBHYIO,

JIOTOBOPHYIO;

TIOZICYTHOCTB IO CBSI3H JIEI.

B HencKoBBIX MPOW3BOACTBAX 3TH HOPMBI HEMOCPEICTBEHHO HE MpUMe-
HSIOTCS, TaK KaK MOJICYJHOCTD 3/1€Ch YCTAHABIMBACTCS OTIEIBHO IS KaXK-
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nor xareropuu nen. OQHAKO cofepyKaHWe ATUX HPaBHII YacTO aHATOTHYHO
npaBuiaM 00IIel TepPUTOPHATIEHOM MOACYAHOCTH, a 10 CHOCO0Y 3aKpernie-
HUSI MO)KHO BBIZIEIUTH UCKIIIOUUTENBHYIO TTOJCYAHOCTh U OT/eIIbHBIE CIIydYan
aJBTepHaTUBHOM moacynHocTH. OHaKo o01ee IpaByiIo MOJCYAHOCTH BCET-
Jla IPUMEHSIETCsl TIPH TTofave 3asiBICHUS 0 BO30Y)KJIEHUH IPHUKA3HOTO MTPOH3-
BozcTea (ct. 395 I'TIK).

B cr. 46 I'TIK permaMeHTHpOBaHA 00was meppumopuaibHas TONCYI-
HOCTB. MCK JOJDKEH TPEIbSBISATHCS B CYJ 110 MECTY JKUTENbCTBA OTBETUH-
Ka, a UCK K IOpUANYECKOMY JIAIY — [0 MECTY €TI0 HaXOXESHUs, YKa3aHHOMY
B YCTaBe WJIM WHOM yUYpPEIUTEIHHOM JIOKYMEHTE.

Cornacho ct. 19 I'K MecToM KUTeNbCTBa rpakAaHHHA PU3HAETCS MECTO
HaxOXJIeHHs (ajpec) JKUIOT0 MOMEIISHHs, PABO BIAJICHHS, PACTIOPSKEHHS
U (WIH) MONB30BAHUS KOTOPHIM BO3HHUKIIO y TPaXKAaHWHA MO OCHOBAHHSM,
YCTaHOBJICHHBIM 3aKOHOJATEIbHBIMU aKTaMH, JIMOO HaceJeHHBIH MyHKT, Ie
9TOT IPaXIaHUH TOCTOSHHO WIIM MPEMMYIIECTBEHHO MPOXKHBAET, a TIPH He-
BO3MO)XHOCTH YCTAHOBHTH TAKOE€ MECTO — MECTO YKUTeNbcTBa (MPU €ro ot-
CYTCTBHH — MECTO NPEObIBAHUS), YKa3aHHOE B JIOKYMEHTE, YI0CTOBEPSIOIIEM
JIMYHOCTB, JINOO JIPYTOM TOKyMEHTE O PErHCTPALIUH, JINOO MECTO HAXOKACHHS
MMYILECTBA 3TOTO JIHIa. MeCTOM KUTEIbCTBA HECOBEPIICHHONETHUX B BO3-
pacre 10 YeTHIpHAIATH JIET WM TPaXk/JaH, HAXOSIIMXCS IO/ OTIEKOH, NMpH-
3HAETCS] MECTO JKUTEIBCTBA HX POJUTENIEH, YCHIHOBUTENIEH MIIN ONIEKYHOB.

MecTo HaxOXJIEHUS IOPUINYECKOTO JIMIA OIPEIEIIeTCs] MECTOM Ha-
XOXKJIEHHSI €r0 TIOCTOSIHHO JICHCTBYIOIIETO HCIOJHUTENBFHOIO OpraHa
(amMHUHUCTPaTHBHO-TEPPUTOPUANIBHAS STUHUIA, HACCTICHHBIN MyHKT, a TaK-
ke JIOM, KBapTUpPa WM UHOE MOMEUICHHE, €CJIM OHU UMEIOTCS), a B CIydae
OTCYTCTBHUS TIOCTOSIHHO JEHCTBYIOIIETO MCIOJHUTEIHFHOTO OpraHa — HHOTO
opraHa WJIH JINIa, UMEIOIIUX MPaBo JIEHCTBOBATh OT MMEHU FOPHIMYECKOTO
nura 6e3 nosepenHocty (m. 2 ct. 50 I'K).

Cynam PecnyOnviku Benapyck NOACYIHBI Jiefia IO HCKaM WHOCTPAHHBIX
rpakaaH, Juil 0e3 rpakJaHCTBa U MHOCTPAHHBIX IOPUANYECKUX JIUIL K OTBET-
YHMKaM, UMEIOIIUM MECTO YKHTEJILCTBA, I MECTO NMPEOBIBAHUS, HIIM MECTO
HaxoxzaeHus B PecryOnike benapyce, a Taxke 1mo nckaMm K WHOCTPaHHBIM
rpakAaHaM U JMnam 0e3 rpakaaHCTBa, €CIIM OHM UMEIOT MECTO JKHTENILCTBA
Ha Tepputopun PecnyOnmkn benapych, 1 K MHOCTPaHHBIM IOPHIANYECKHM
ninam, eciu B PeciyOnuke benapyck HaxoquTcsi opra ynpasJieHUs, Ipe-
CTAaBUTENBCTBO WM (priman takoro opuanyeckoro nuna (ct. 545 I'TIK).

OOmye npaBuia MOACYAHOCTH JOJDKHBI MIPUMEHSITHCS, €CIIM MHOE He
npexycmorpero I'TIK, T. e. B gpyrux mpaBuiax TeppUTOpUATBHON MOACYA-
HOCTH HMCKOBBIX JIEI.

Anvmeprnamuenas NOACYTHOCTH (MOACYHOCTh MO BBIOOPY HCTIIA) MO-
3BOJISIET MCTIy BMECTO MJIM B CHJTy HEBO3MOXXHOCTHU HCIIOJIL30BaHMs 001IIe-
TO MpaBWIa TEPPUTOPUAIIEHON MOJCYIHOCTH HCIIONB30BaTh €IIe OJMH WIIN
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HECKOJIBKO BapUaHTOB ONpE/eNICHUS TEPPUTOPHAIBHON TTOJCYAHOCTH, €CITN
ato mpemycmorpeHo I'TIK nmbo apyruMu 3akoHaMu Il OMPEACTICHHBIX
ciryyaeB Wi Kareropuit Jen. [IpaBo BbIOOpa MeXIy HECKOIBKUMH CyJaMu
(ct. 47 T'TIK) npuHAUISKUT UCTIYy ¥ OCYLIECTBISIETCS MM JIHOO ero mpe-
craBuTeneM ¢ coomroaenueM HopM cT. 74 u 79 I'TIK. OgHako nqanHOe mpaBo
MMeeT HEKOTOpble OTpaHUUYECHHMS. OHO HE JICWCTBYET, €CIIM IpeIyCMOTpEeHa
WCKJIIOUUTENbHAS MIIH JOTOBOPHAs MOACYIHOCTD, U JIOJDKHO OBITH Peann3o-
BaHO JIMIIb IO BO30YXX/IEHHS TpaXkIaHCKoro Jena. [Ipu 3asBieHun BCTped-
HOTO HCKa HCTEI TaK)Ke BIpaBe BMECTO AaHHOH MOACYTHOCTH HCIIOIb30BaTh
TIOZICYTHOCTB TIO CBSI3H JIEI.

CornacHo ct. 47 I'TIK uctity npenocrasisieTcst MpaBo BEIOOPA MOJCYIHO-
CTH B 3aBUCHMOCTH OT KaTeTrOpuH Jeja JIM00 IPH HATMYUH HHBIX YKa3aHHBIX
B Hell ycioBuil. Tak, HCK K OTBETYMKY, MECTO JKHTEJIHCTBA KOTOPOTO HEM3-
BECTHO JIN0O KOTOPBIN HE MMEET MECTa KUTENIbCTBa B PecriyOmnuke benapycs,
MOXKET OBITH TIPEIBSIBIICH 10 MECTY HAXOXJICHUS €r0 UMYILECTBA WX T10 I10-
CIIeIHEMY M3BECTHOMY MECTY €ro >KUTebCTBa B Pecniyonuke benapych.

Hck, BeITEKAIOMMI U3 AEATEIHHOCTH (QHIIHANA FOPHINYECKOTO JIUNA, MO-
KeT OBITh MPEIBSIBIICH TAKXKE [0 MECTY HaXOXIeHUs (uimana.

Vcku 0 B3bICKAHUH ATUMEHTOB, 00 YCTAHOBICHUU MaTepUHCTBA U (HJIN)
OTIIOBCTBA JIMOO O JIMIIEHUH POJUTEIBCKUX MPAB MOT'YT MPEIBSBISATHCS UCT-
LIOM TaKXe I10 MECTYy €ro KHTEJIbCTBA.

Hck 0 B3bICKaHUH PacXo/10B, 3aTPave€HHbIX TOCYAapPCTBOM Ha COJEPIKaHHE
JieTell, HaXoSIUXCS Ha TOCYapCTBEHHOM 00€CIIEYCHNUH, MOXKET MPEIbsIB-
JISITBCSI UCTIIOM TAKXKE IT0 MECTY €ro HaXOXKAEHHs JIMO0O 10 MECTy HaxoxJie-
HUS ZIETEH Ha TOCYAapCTBEHHOM O0ECTIeueHHH.

Hck o nuiieHnn poiUTENbCKUX MPAB MOXKET IPEIbSBISATHCS HCTIIOM TaK-
e TI0 MECTY JKUTENbCTBA (HAXOXK/IeHHUs) peOCHKa, eclii PeOCHOK HAXOIHUTCS
Ha rOCYJapCTBEHHOM 00€CIeYEeHHH.

Hck o Bo3MenieHnH Bpena, MPUYMHEHHOTO KHU3HU WM 370POBBIO IPaX-
JITaHWHA, MOXKET IPEABSIBIATHCS HUCTLOM TaKKe MO MECTY €ro >KHUTENbCTBA
WJIN TI0 MECTY NMPUYMHEHHSI Bpea.

Hck o Bo3MemieHWH Bpeaa, MPUYMHEHHOTO MMYMIECTBY TI'pakJaHHHA
WIN IOPUANYECKOTO JIMIA, MOXET MPEAbABISTHCS TaKXKe 110 MECTY MPUUH-
HEHHS Bpena.

Hck, BBITEKAIOMNI U3 IOTOBOPA, B KOTOPOM YKa3aHO MECTO HCIIOJTHEHMS,
MOXKET OBITh TIPEIIBSBICH TAKXKe 10 MECTY MCIIOJIHEHUS JIOTOBODA.

Hck o pacTopskeHnH Opaxa ¢ JMIOM, IPU3HAHHBIM B YCTAHOBJIEHHOM 3aK0-
HOM TIopsi/ike OE3BECTHO OTCYTCTBYIOIIMM, HEICECTIOCOOHBIM, a TAK)KE JIUIOM,
OCY/ICHHBIM 33 COBEpIICHNE NPECTYIIEHHS K JIMIIIEHUIO CBOOO/IBI HAa CPOK HE
MEHee TpeX JIET, MOXKET NPEIbSBISITHCS 10 MECTY KHUTENIbCTBA UCTIA.

Hck o pactopxeHnn Opaka MOXKET OBITh NMPEIBSIBIICH [0 MECTY JKUTEIb-
CTBa UCTIIA TAKXKE B CITydyae, KOT/ia IPH HEM HaXOJSTCsl HECOBEPILICHHOIETHHE
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JIETH WJIM KOTZa IO COCTOSIHUIO 3/I0POBbS BBIE3/ UCTIA K MECTY JKUTEIhCTBA
OTBETYHKA ITPEJCTABISETCS JAJIsl HETO 3aTPyAHUTEIBHBIM.

Hck o Bo3MeleHNH Bpea, NMPUYMHEHHOTO TPa)KIaHWHY HE3aKOHHBIM
OCY)KI€HHEM, HE3aKOHHBIM INPHUBJIEYEHHEM K YTOJIOBHOW OTBETCTBEHHOCTH,
HE3aKOHHBIM IIPUMEHEHHEM B KaueCTBE MEpbI IIPECEUCHUsI 3aKITIOUSHUS TTO]]
CTpaXKy, HE3aKOHHBIM HAJIOXKEHHEM a/IMUHUCTPATHBHOTO B3BICKaHHS B BUJIE
apecTa WM HCIPaBUTEIBHBIX Pa0dOT, MOXKET OBITh NIPEIBSBICH MCTIIOM TaK-
e [0 MECTY €ro )KHUTEJbCTBA.

Hck o 3ammre npaB MOTpeOUTENsT MOXKET OBITH NMPEIBSBICH TAaKXe IO
MECTY JKHUTEJILCTBA MM HAXOXKIEHHS UCTIA JINOO 110 MECTY MCIIOJIHEHUS J10-
TOBOpa WM MO MECTY NIPUYMHEHHS Bpe/a.

Hck K HECKONBKMM OTBETYMKAM, MPOXKUBAIOIIMM WM HAaXOISIIHMCS
B Pa3HBIX MECTaX, MPEIBSBISETCS B CY [0 MECTY KUTEIbCTBA WA MECTY
HaXOXKAEHUSI OJTHOT'O U3 OTBETYHKOB.

B cooTBeTCTBHY C paBUIIaMHU ucKarouumensrou noacyanoctu (ct. 48 T'TIK)
HEKOTOPBIE KaTETOPUU IPAXKTAHCKUX JIEJT MOTYT pacCMaTpUBaThCs TOJIBKO B CY-
Jlax, yKa3aHHBIX B 3aKOHE. Tak Kak 3TOT IepeyeHb SBIISIETCS NCUEPITBIBAIOIINM,
cya 00si3aH TOYHO COONIONATh IpaBMIIa JTAHHOHM MOACYJHOCTH, W JIMIIb BOC-
MOJIb30BABIIHICH MPABUJIOM MOACYIHOCTH BCTPEUHOIO MCKa BO3MOXKHO IPABO-
MEpHOE NMPEIbABIECHUE CKA BONPEKH UCKITIOUUTEILHOM MOACYTHOCTH.

Cr. 48 I'TIK ycTaHOBIIEH CIEAYIONIHIA TIEpEYeHb JIe)T, B OTHOIICHUU KOTO-
PBIX AEHCTBYIOT NPaBHJIa UCKIIIOYUTEIbHON ITOCYAHOCTH:

HCKHU O TpaBax Ha 3eMEJIbHbIE YYaCTKH, 3[JaHHs, IOMEIEHHUs, COOpYKe-
HUSI, Ipyrie OOBEKTHI, IPOYHO CBSI3aHHBIE C 3eMIIEH, a TaKKe 00 0CBOOOXK-
JICHUU MMYIIECTBA OT apecTa MpPEAbSIBISIOTCS 110 MECTY HaXOKACHUS ATUX
00BEKTOB MJIM apeCTOBAaHHOTO NMYIIECTBA,;

HCK KpeIuTopa HaclefoAarens, MpeabsaBIseMblil 10 NPUHATUS Hacen-
CTBa HaCJIEIHUKAaMU, TIOACY/EH Cyy M0 MECTy HaXO)KJeHHs HacIeCTBEHHO-
r'0 UMYILECTBA UM OCHOBHOM €ro 4acTy;

HCK K MEPEBO3UUKY, BBITEKAIOIIUI U3 JOTOBOpa MEPEeBO3KU IPy30B, Mac-
CKUPOB WM Oaraka, MpeabsIBISIETCS [0 MECTY HAXOXKICHUS IIEPEBO3YHKA,
K KOTOPOMY B YCTQHOBJIEHHOM TOpsiAKE ObUIa MPEAbSBICHA TPETEH3US WIIH
JIOJDKHA ObLTa OBITH NpebsBIIeHa ITPETeH3NUS.

Jozosopnas nopcyanocts (ct. 49 I'TIK) mo3BoJisieT CTOpOHaM CaMHM 10
MUCbMEHHOMY COIVIALIEHUIO, UCXOMS U3 CBOMX UHTEPECOB, ONPENENTh CYyA,
KOTODBIN OyZIeT paccMaTpuBaTh CIOP, YK€ BO3HUKIIUHA WM MOTYIIMHA BO3-
HUKHYTb, OIHAKO JaHHBIM JOTOBOPOM HEJb3sl N3MEHUTH MCKIIIOUHTEIBHYIO
MOJICYAHOCTh B CHIIy IIPSMOTO yKa3aHMs B 3aKOHE U POJOBYIO NOACYAHOCTD,
TaK KaKk CTOPOHBI 10 JJOTOBOPEHHOCTH HE MOTYT NepeaTh CBOH crop Ha pac-
cMoTpeHue B obnactHeie (MUHCKHI TOpoAcKoi) cyabl uinu Bepxosusiit Cyn
Pecnyonuxu Benapyce.
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CyIIecTBYIOT HEKOTOphIE OCOOEHHOCTH TOJCYJHOCTH II0 COIIAIICHUIO
CTOPOH, Kacaroluecsi THOCTPaHHbIX cya0B. [loncyaHocts nena cyny Pecry6-
nKu benapych niam HHOCTpaHHOMY CyIly MOYKET OIIPEAEIATHCS MTMCbMEHHBIM
comanieHreM cTopoH. Eciii npu HaJTMuuK ComIalieHus O MOCYTHOCTH JIena
WHOCTPAaHHOMY Cy/ly TPOW3BOJCTBO B COOTBETCTBHH C OOLIMMH IpaBHIIAMHU
noacyHocTH, npeaycmorpenasivu ['TIK, 06110 Bo30yxaeHo B cyne Pecry6-
nku benapyce, oH npekpaniaeTt Mpou3BOACTBO IO JIENy B CIydae 3asBICHHS
OTBETYMKOM COOTBETCTBYIOIIETO XOJATalCTBa 10 W3JIOKECHUSI BO3PAKEHHIH
1o cymiecTBy ucka. OJHaKO UCKIIIOUUTENbHAS TTOJICYAHOCTh HE MOXET OBITh
M3MEeHeHa coramnieHneM cTopoH (ct. 546 I'TIK).

[MoacymHOCTb 1O c63uU Oen — MOACYAHOCTD, B CHITy KOTOPOH CIOp IOA-
JISKUT PazOMpaTenbCcTBY B CyJE, T/€ paccMarpuBaeTCsl JPYroe CBSI3aHHOE
C yKa3aHHBIM CHOPOM Jero. JlaHHas MOICYTHOCTh 00EeCIeunBaeT BO3MOXK-
HOCTh PAacCCMOTPEHUS B OJHOM CyAE€OHOM IIpoliecce HECKOJBbKHX TpeboBa-
HUH, CBA3aHHBIX MEXIy CO00i, M HETIOCPEJCTBEHHO PEan3yeT Ha MPaKTHKE
MIPUHIIMI [TPOIECCYATEHON SKOHOMHUH.

B cootBerctBum ¢ u. 1 ct. 50 I'TIK BcTpeuHslit HCk HE3aBHCHMO OT €r0
TIOJICYAHOCTH HPEABSBISETCS B CyJl 10 MECTY PaCCMOTPEHHS TIEpBOHAYANIb-
HOTO HCKa.

[oacymHOCTh BCTPEYHOTO MCKA MCKITIOYAET MCIIOIh30BAHUE MPABHII 00-
el TeppUTOpUATBbHOM, albTepHATUBHOM, JOTOBOPHOW, MCKIIIOUUTEIHLHOM
TIOICYTHOCTH, POJIOBAs MOZICYTHOCTD JIA’KE MOXKET U3MEHSTHCSI, HO JIUIIb PU
YCIIOBUH, YTO MEPBOHAYAIBHBIA UCK OBLI MPHHAT BBINIECTOSIIMM CYJIOM K
CBOEMY ITPOU3BOJICTBY.

I'pasknaHCKM i UCK MOMKET OBITH 3a5IBJIEH B YTOJIOBHOM ITPOIIECCE, U COOTBET-
CTBEHHO €r0 TOJICYAHOCTb OYJIET OIPEAENATECS YTOIOBHO-TIPOIIECCYaIbHBIM
komekcoM Pecnyonuku Benapycs (nanee — YIIK). OmHako eciiv Takod MCK HE
ObLT 3as1BJIEH WM HE ObLT pa3pelleH Mpy MPOU3BOICTBE YTOJIOBHOTO JIefa, TO
OH TIPEIBSBISETCS B MOPSIKE TPaXKTAHCKOTO CyAONpou3BozcTBa. [lpu aTom
JIEWCTBYIOT IIpaBHJIa MOJICYAHOCTH IPaXKIaHCKUX Jiell, ycTanosieHHble [ TIK.

Bomnpoc o moacyaHocTH ena pa3peniaercst eMHOINYHO CyAbEeH IPH MpH-
HATHU 3asBiIeHMs. B ciaydae oOHapy>KeHUs! HENOJACYJHOCTU JAeja JaHHOMY
CyIy Cynbsi 00513aH BBIHECTH MOTHBHPOBAHHOE OTpe/iesieHe 00 OTKa3e B BO3-
Oy>XJIeHHH JIeJIa U yKa3aTh, B KaKOH Cy/1 HeOOXOMMO 00paTHTHCS 3asBUTEIIIO.
Ha omnpenenenue cyapu 06 oTkase B BO30YXIESHHH Jiella MOXKET OBITh ITojaHa
YyacTHas kano0a WK NpUHEeCeH YacTHbIi npotect (4. 3 ct. 247 I'TIK).

Ecte HekoTOpBIE OCOOEHHOCTH MO MOJACYAHOCTHU JIeJI HHOCTPAHHBIM Cy-
nmam. Tak, cornacHo ct. S48 I'TIK, ecnu criop mojCyACH TONBKO cyny Pecmy6-
niku benmapych, OH paccMarpuBaeT AeN0 U BEIHOCUT PELICHHE JIaKe B CIIy-
Yasix, KOT/Jja TOX/IECTBEHHOE /IO HAXOAUTCS B TPOM3BOICTBE HHOCTPAHHOTO
Cy/la WM YK€ PaCCMOTPEHO ITHM CYIIOM.
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[Ipu nmBOVWHOW MOJACYAHOCTH criopa Jeno B cyae Pecnyomuku benapych
TIOTIEKUT HPEKPAIIEHHIO, €CTIH TOXKAECTBEHHOE JIENIO B CyJIe HHOCTPAHHOTO
rocyaapcrsa ObUT0 BO30YKIEHO paHee.

Ecmu sxe nerno memozcymHo cyay Pecryonmuku Benapych, To JaHHBINA (QakT
SIBJISIETCS] OCHOBAaHNEM OTKa3a B IIpHEMe 3asBIICHHs 0 BO30yaeHnu aena. bonee
TOTO, Cy/ 10 COOCTBEHHOM MHHIMATHBE 00513aH MPEKPATUTH IIPOU3BOICTBO 110
JIeITy Ha JII000M CTa Iy IpakIaHCKOTO CY/IONTPON3BOJICTBA, ECIIM OOHAPYKHUT, UTO
JIETI0 TIOJICY/THO CYly MHOCTPaHHOTO TOCY/IapCTBa, M €CIIA HHOE HE YCTAHOBJICHO
I'TIK u MmexxayHapomHsiM foroBopoM Pecriyommku benapycs (ct. 549 T'TIK).

Tem He MeHee 1O 00IIEMY MPaBHITY TPAXKIAHCKOE JEJO0, NMPUHITOE Cy-
JIOM K CBOEMY IIPOM3BOZCTBY C COOTIOICHNEM TTPABHJI TIOJICYAHOCTH, JTOJKHO
OBITH Pa3pelIeHO UM II0 CYLIECTBY, HECMOTPS Ha TO YTO B JajbHEHIIEM OHO
CTaJIO TOJICYAHBIM JPYTOMY CyAY, B TOM YHCJIE 1 HHOCTPaHHOMY.

CornacHo 4. 2 cr. 51 I'TIK geno, npuHsATOE K TPONU3BOACTBY, MEpENaeTCs
Ha PacCMOTPEHHUE JPYTroro Cy/a, eCIIH:

OHO Oyzet Oosee OBICTPO, ITOITHO U BCECTOPOHHE PACCMOTPEHO B APYTOM
cyne,

OTBETYHK, MECTO KHUTEJILCTBA KOTOPOTO HE OBUIO paHee U3BECTHO, 3asIBUT
XOJIaTalCTBO O Iepesaye Jesa B Cy/ [0 MECTY €T0 JKUTENIbCTBA,

TIPY PACCMOTPEHUH JIeJIa B JAHHOM CY/I€ BBISICHHIIOCH, YTO OHO OBLIO MpH-
HSTO K MPOMU3BOJICTBY C HAPYIIEHHEM ITPAaBUII TOJICYTHOCTH,

ToCcJIe OTBOAA OJJHOTO WJIM HECKOJBKHX Cy/EeH, a TaKkKe BCIEACTBUE JPy-
THX 3aCITYKUBAIOUINX BHUMAHUsI OOCTOSITEIILCTB 3aMEeHa CyJIeld UIIH paccMo-
TpEHUeE JIe1a B JAHHOM Cy/ie HEBO3MOXKHEI;

TIPEIBSIBIICH MCK K CYAY.

INepenaya nemna B IpyToii Cyn peraeTcst B OTKPHITOM CyIeOHOM 3aceJaHiH C
BBIHECEHHEM ONPE/ICNICHHs, Ha KOTOPOE MOXKET OBITh TOJ[aHa YacTHas xKanoda
WM TIPYHECEeH YacTHBINA MPOTECT, BO BCEX CIIyYasix, BKIIOYasi U OOHapy>KeHHe
HapyIIEHNH PaBHII MTOACYAHOCTH, SIBIISIETCS IPaBOM, a He 0OSI3aHHOCTHIO Cy/ia.

B otnenphbix ciaydasx (ct. 52 T'TIK) B nensx Hanbosee GbICTpOro u mpa-
BIJIGHOTO PacCMOTPEHUS JIell, @ PaBHO B I[EJISIX HAWIYUIIEro oOecredeHuns
BOCIIUTATEIILHOM POJIH CyneOHOTO pa3OrparesbCTBa AejI0 O Hayalla ero pac-
CMOTpEHUS B CyAeOHOM 3acelaHMi MOXET OBITh IepeilaHo U3 OHOTO CyAa,
KOTOpPOMY OHO MOJICYTHO, B Apyroil. B mpenenax obnactu, . MuHCKa naH-
HBII BOIIPOC pa3pelaercs mpeicearesieM COOTBETCTBYIOLIEr0 00IacTHOTO,
MHuHCKOro ropojickoro cynoB, a Takxke [Ipencenarenem BepxoBnoro Cyna
PecniyOnuku bemapych nnm ero 3aMecTHTENSIMH, KOTOPBIE YIIOJHOMOYEHBI
pemiarh JaHHBIH BOIIPOC MEXY OOJaCTHBIMHU CyIaMH U CTOJIUIIEH.

Jleno, HarpaBIeHHOE U3 OTHOTO Cy/a B APYTOH CyJ, MOJIEKUT OE3yCIIOB-
HOMY TPHHSTHIO K MIPOU3BOJCTBY CYAOM, KOTOPOMY 3TO JIEJIO HAlpaBJeHOo.
Criopsl 0 MOACYAHOCTH MEKIY cynamu He gomyckarorcs (u. 5 cr. 51 I'TIK).
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I';maBa 6

OBIIME ITOJIOJKEHMS Ob YUHACTHUKAX
I'PAXKJIAHCKOI'O CYJOITPOM3BOACTBA

6.1. CocTaB 1 BMIObI y9acTHMKOB IPaKIaHCKOTO CydOIIpOM3BOICTBa

Koncrurynueit (4. 1 ct. 60) 3akpensieHo BaxxHeHIIIee MONI0KEHHE, B CO-
OTBETCTBUH C KOTOPHIM Ka)KJAOMY T'apaHTHPYETCS 3alliTa ero Mpas 1 CBOOO.
KOMIIETEHTHBIM, HE3aBUCUMBIM U OECIIPUCTPACTHBIM CYJIOM B ONpE/IeNICHHbIE
3aKOHOM CpOKH. J[aHHas HOpMa HaXOIWT CBOE JajbHeliee pasBuTHe B 4. 1
ct. 6 I'TIK — 3auHTEpEeCOBaHHOE JIMIIO BIPAaBE B YCTAHOBICHHOM 3aKOHOM
TOpsIIKE 00pamarhCs B Cy/1 3a 3allUTOW HApYIIEHHOTO WIIM OCIIapUBAEMOTO
npaBa J100 OXpaHsIEeMOro 3aKOHOM MHTEpeca.

K umcny Takux 3aMHTEpeCcOBAHHBIX JIMI[ OTHOCSTCS TpaxaaHe ((pusude-
CKHE JIUIIA) U IOPUIMIECKHUE JINIIA, UX MPECTABUTENH, a Takke PecryOnuka
Benapych 1 ee a AIMUHUCTPATUBHO-TEPPUTOPUAIILHBIE €MHUIIBI, BEJICHHE JIEIT
KOTOPBIX B cymax cortacHo cT. 71 I'TIK ocymiecTBisiercs yepe3 ymoIHOMO-
YEHHBIX 3aKOHOM TpEJCTaBUTEJIEeH TOCYAapCTBEHHBIX opraHoB. MHocTpaH-
HBIE TPpaXKJaHe U JIUna 0e3 rpakAaHCTBa, HHOCTPAaHHBIE I0PUANYECKUE JTUNA
UMeEIOT TpaBo oOpamarbest B cynsl Pecryonmuku Bemapyck M monb3yrorces
TpaKAaHCKUMU MTPOLECCYabHBIMU ITPaBaMH HapaBHE C TPayKAaHaMU U I0pH-
JnuaeckuMu Jniiamu Pecnyonuku benapycs.

BMmecre ¢ TeM B IpenyCMOTPEHHBIX 3aKOHOM CIIydasx CyAeOHBIE jena
B 3aIIUTY TpaB WM OXPaHJIEMBIX 3aKOHOM HHTEPECOB I'PaXKIaH W IOPHIH-
YECKHX JIMI[ MOTYT OBITH BO30YXK/IEHBI 10 3asBIEHUSIM IPOKYypopa, rocy-
JIAPCTBEHHBIX OPTaHOB, IOPUANYSCKHX JIUIl U OTICIBbHBIX TpaxaaH (Hampu-
Mep, O JIMIICHUN POIUTENBCKUX MPaB, 3alIUTE HHTEPECOB HEJEEeCOCOOHBIX
u np.). [lpu oOpalieHud B Cy/bl Ha3BaHHBIC JIMIA BBICTYMAIOT AKTUBHBIMH
YYaCTHHUKaMH TPaXKJIAHCKOTO CYyNOIPOM3BOJCTBA, HOCUTEISIMH CYOBEKTHB-
HBIX TPAYKIAHCKUX MPOLECCYaIbHBIX MPaB U 00sI3aHHOCTEH.

B cBoto ouepenp, crosiye nepes rpaxIaHCKUM ITPOIIeCCYaIbHBIM 3aK0-
HOZATENbCTBOM 3a/aud, Hameamue cBoe orpaxenue B cr. 5 I['TIK, npens-
SIBJISIIOT 0cOoOBbIe TpeOOBaHUS K CyObeKTaM I'PaKAaHCKHUX INPOIECCyaTbHBIX
MIPAaBOOTHOIIEHUH W TIPEIIoiaraloT HalMuue CHenu(pHYecKoro cocTaBa
YYaCTHHKOB I'PKAAHCKOTO CYIOTIPOU3BO/ICTBA.

CrnenyeT OTMETUTh, YTO IPaskJaHCKOE NMpoliecCyalbHOE 3aKOHOAATENb-
CTBO HE COJEPKUT Ne(HUHHUIINN «yYaCTHUKU T'PasKAAHCKOTO CyIOIPOHU3BO/I-
CTBa», a JIaeT JHIIb IIepeYeHb JIHII, yJacTBYIONIUX B I'PaKJaHCKOM CYJIO-
MTPOM3BOJICTBE.
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B Teopun rpaxaaHCKOro HpoIEcCyallbHOTO IpaBa HpobjeMa cocTaBa
YYaCTHUKOB TPaXIAaHCKOTO CYJOIPOU3BOJACTBA SBISIETCS JMCKYCCHOHHOM:
00CYXIar0TCS BOMPOCHI OTHECEHUSI K MX YUCITY JOJDKHOCTHBIX JIHIL cyaa (Cy-
JIeid, cexpeTapsi cyneOHOro 3acenanus (cekperapsi cyneGHOro 3aceIaHust — Io-
MOIIIHHKA CYABH), CyeOHOr0 HCTIONMHHUTEIIS), @ TAKIKE JIUII, IPHCYTCTBYFOLIUX
B 3aJie cyAeOHOro 3acenanus (C HAyYHBIMHU, YI€OHBIMH, BOCITUTATEIHHBIMH
U MHBIMH [EIISIMH).

3aKkoH HU TEPBYIO, HA BTOPYIO KaTETOPHUIO JIMI K YYaCTHUKAM T'pa)<JIaH-
CKOTo Tpoliecca He OTHOCHT. UTo KacaeTcs JOIDKHOCTHBIX JIUIL Cy/Ia, TO UC-
XOJIsl 13 OCHOBHBIX HauaJsl IPakJaHCKOTO CYJOIPOU3BOCTBA OHH HaJIEIEHBI
YCTaHOBJIEHHBIMU 3aKOHOM BJIACTHBIMH ITTOJTHOMOYHSMH II0 PACCMOTPEHHIO
1 pa3peleHno Irpak JaHCKUX JIeJI ¥ UCTIOJTHEHHIO CYAeOHBIX petenui. Jpy-
TMMH CJIOBaMH, OCHOBHOE HMX (YHKIMOHAIBFHOE INpeAHa3HaYeHHE COCTOMT
B OKa3aHHMH ITOMOIIM yYaCTHHUKaM ITpoliecca B pealn3aliy UX Mpas.

ITo obmemy mpaBuily paccMOTpeHHE I'paKIaHCKHX JeJ BO BCEX Cyaax
SIBJISIETCSI OTKPBITBIM — HPUHIMII TJIACHOCTH CYJAeOHOro pa3dnpaTenbeTBa
(ct. 17 T'TIK). D10 nmaet mpaBo rpakaaHaM, KOTOPbIe HEMOCPEICTBEHHO He
MIPUHUMAIOT Y4acTHs! B TPaXKIaHCKOM CYAOIIPOM3BOICTBE, HAXOIUTHCS B 3aJ1e
cyneOHOTo 3acefaHust IPH PaCCMOTPEHHUU U Pa3pelICHUH CylIaMH Tpa)IaH-
ckux nen. Ciemayer OTMETHTh, YTO K TaKMM TpakJaHaM CyJIOM MOTYT OBITh
B cooTBeTcTBHH cO cT. 272 I'TIK nprmMeHeHb! Mephl MPOIecCyalTbHOTO MpH-
HYXJEHUS — IPEAYyIPEKACHIE U ylaleHne 13 3aja cyJe0HOro 3aceanusl.

BaxxneiimmmM KpuTeprem JeieHus] yYaCTHUKOB TPAXKIAHCKOTO CyJOIpo-
W3BOJICTBA HA TPYIIIBI U BUJIBI SBISIETCS UX CTENIEHb 3aWHTEPECOBAHHOCTH
B TOM, B YBIO TIOJIb3Y Pa3pEIINTCs AEN0, YbH TpeOOBaHMUs OYIyT yHIOBIETBO-
PEHBI THOO OTKIIOHCHBI.

CocraB ¥ BUBI YYaCTHUKOB I'Pa)KAAHCKOIO CYJOIPOU3BOJCTBA HOpMa-
TtuBHO onpeneneH ct. 54 I'TIK u nmoapasaenseTcs Ha Be caMOCTOSTENbHbIE
TPYIIIBL JIMNA, IOPUIMYECKH 3aHHTEPECOBAaHHBIE B HCXOE JIeNa, U JINIa, Ta-
KO 3aMHTEPECOBAHHOCTY HE MMEIOIIIHE.

Kak nepBble, Tak 1 BTOpBIE UMEIOT IOPUIMYECKH O0ECIIEUCHHYIO BO3-
MOXHOCTH BIIHMSITH Ha pa3BUTHE npolecca. [IpaBunbHOe onpeneneHue co-
CTaBa M TMO3WIMH FOPUINYECKH 3aMHTEPECOBAHHBIX B HCXO/E JeJia JIMI]
SIBIISIETCS. BAYKHEWIIEW COCTaBIISIIONIEH TOCTHXEHHUS LeNn cyJeOHoro pas-
OuparenLCTRa.

B cBoro ouepesnp, kaxxaast n3 0003HaUESHHBIX TPYIIIT yYaCTHUKOB I'PaXJIaH-
CKOT'0 CYJIOIIPON3BO/ICTBA MOAPA3AEIsIeTCs] HA BUIBL:

1. FOpuouuecku 3aunmepecosannsie 6 ucxode oena 1UUd 6 3A8UCUMO-
CMuU Om RPUHAOIEHCHOCIU UHmMepPecd.

a) umerouue HenocpPedCMEeHHbIIL UHMepec 8 ucxooe dena cmopomwl (Mc-
Tell ¥ OTBETYHMK), TPEThH JIUIIA (KaK 3asBISIONINE, TAK U HE 3asBISIONIHE Ca-
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MOCTOSITEIBHBIX TPEOOBaHHIA HA ITPEAMET CIIOpa), 3aBUTENH, TOCYAaPCTBEH-
HBIC OPTaHbl, FOPUJINYCCKUE JIUI[A ¥ HHBIC OPTraHU3aIluH, TIOJDKHOCTHEIC JTUIIA,
neticTust (6e31elCTBHE) KOTOPBIX 00XKATYFOTCS, @ TAK)KE 3aNHTEPECOBAHHbIE
rpakAaHe U IOPUIMYECKHE JIMIA — O JIeJIaM 0COO0T0 IPOU3BOJICTBRA.

HenocpencTBeHHbIN HHTEpEC B UCXOJIE Jefla COCTOUT W3 MaTepHaIbHO-
MIPaBOBOTO U MPOIIECCYaIbHO-NPABOBOTO MHTEPECA B PE3yJIbTaTax paccMoT-
PEHHS CYIOM KOHKPETHOTO TPaKJaHCKOTO Jena. MarepuanbHO-ITPaBOBOU
HWHTEPEC COCTOUT B TOM, YTO YYACTHHKH CIIOPHOTO MaTepUaTEHO-IIPABOBOTO
OTHOUIECHHS 3aMHTEPECOBAHBI B €70 Pa3pelIeHHH MIPEXK/IE BCETO B CBOIO MOJb-
3y (HampuMep, MPU3HAHUU TIpaBa COOCTBEHHOCTH (I0JTH B MpaBe COOCTBEH-
HOCTH) Ha XWJIOH oM (KBapTUPY); MEPEBOJE NPaB U OOS3aHHOCTEH MOKY-
maTesisi Ha yJyacTHHKa OOIIeH J0seBOi COOCTBEHHOCTH MPH MPOIAXKE JIOIH C
HapyIICHUEM MPEUMYIICCTBEHHOro TipaBa nmokynku (1. 3 ct. 253 I'K) u ap.).
[IporneccyansHO-TIPaBOBON MHTEPEC 3aKIOYACTCS B TOM, YTOOBI YIOBIIET-
BOpEHHE MaTepUalIbHO-IIPaBOBOTO HMHTEpeca 0a3MpoBajioCh HAa 3aKOHHOM
1 000CHOBaHHOM PEIIEHHH, a CaMo €0 OBUIO PACCMOTPEHO M pa3pelieHo
OBICTPO U MPABUIIHLHO;

6) nuya, umerouue 20CyOaAPCMEEHHbII, 00WECMEEHHbI UIU UHOU UH-
mepec 6 ucxode deid:. IPOKYpOp, TOCYJapCTBEHHBIE OpraHbl, OpraHu3aIin
U Tpak/iaHe, 0T COOCTBEHHOTO NMEHH 3allMIIAIOIIUE TIPaBa U MHTEPECH py-
THX JIUII; TOCYAapCTBEHHBIC OPTaHbl, BCTYNHUBIIHNE B TIPOIIECC C IEIBIO Ja9u
3aKIIIOUCHUS 0 JEJy, MPEACTABUTEIN IOPUIUYCCKUA 3aUHTEPECOBAHHBIX
B MICXOJI€ JIeNa JIUII.

JlaHHBIC YYaCTHUKHU TPa)kJTAHCKOTO CYIOMPOHM3BOACTBA HE MMCIOT U HE
MOTYT MMETh JIMYHOTO MaTepPHabHO-TIPABOBOTO MHTEPECa B UCXOJC Jeia.
Wx uHTEpeC B pa3pelieHuH KaXKI0T0 KOHKPETHOTO JIeiia OTPAHUIHBACTCS HE
TOJIBKO TPOIIECCYaNbHO-TIPABOBOI CTOPOHOH Jiea, HO M TOCyJapCTBEHHOU
U OOIIECTBCHHOW TOJB30H CyNeOHOTO PelICHUs. JDTH YYaCTHUKH 3auHTEpe-
COBaHbI B UCXOIE JIefIa, TaK KaK HEeIOCPEICTBEHHO 00paliatoTcs B CyJl C UC-
KOM WJTH 3asIBIICHUEM, HATIPUMEP MIPOKYPOP, TOCYIapCTBEHHBIN OpraH, BO30y-
JIUBILKE JIETI0, HE TONBKO (DOPMaTbHO HCTIONMHSIOT JISXKAIIYI0 Ha HUX B CHILY
3aKOHA O0SI3aHHOCTH IO OXPAHE MPaB U HHTEPECOB (PU3MUCCKUX U FOPUIHIC-
CKHX JIUI, HO ¥ JOOMBAIOTCS BCEMH JIOCTYITHBIMU M 3aKOHHBIMH CIIOCO0aMU
YIOBJICTBOPEHUS 3asIBICHHOTO TPeOOBaHUS.

2. IOpuouuecku ne 3aunmepecoséannsle 6 ucCxooe dena auya: CBUIeTe-
JIU, 3KCIIEPTHI, CHCIMATHUCTRI, IEPEBOTYUKU, TTOHATHIC, XPAHUTEIN aPECTO-
BaHHOTO WJIM CHOPHOTO mMytecTBa. OCHOBHOE (PYHKITHOHAILHOE IMPETHA-
3HAUEHUE UX 3aKII0YaeTCs B OKa3aHUU CYyIy COJEHCTBHS B OCYIIECTBICHUU
TIPaBOCY/MS 110 TPAXKIAHCKOMY JelTy. YKa3aHHBIE JINIa SBISTIOTCS CaMOCTOsI-
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TEJIBHBIMH CYOBEKTAMU TPAKIAHCKOTO CYAOMPOU3BOICTBA U JIOJDKHBI OTBE-
4aTh CICIYIOIUM IIPU3HAKAM:

HE MMETh BOOOIIEC HUKAKOW FOPUIMYCCKON 3aMHTEPECOBAHHOCTU B WC-
X0JIe Jena,

BJIAJICTh HEOOXOMUMOM HH(pOPMAITHCH, IMEFOIIICH OTHONICHUE K KOHKPETHO-
MY IPaXXJIaHCKOMY JIEJTy M CIIOCOOCTBYIOIIEH ITPAaBUIILHOMY €r0 Pa3pelleHHIo;

00J1a1aTh CIIEIMaIBHBIMHU IMO3HAHUSIMU B OTACTBHBIX 00JIACTSIX UCKYCCTBA,
SI3bIKa, (DU3UKH, OUOJIOTMH, TEXHUKU, KOMITBIOTEPHBIX TEXHOJIOTHH U JP.

Heo0xomumMo 0TMETHTB, YTO JUTS KXKIOTO BHIA TPAXKIAHCKOTO CYIOIPO-
u3BOACTBA (MCKOBOE, 0c000€, IPUKA3HOE U JIP.) XapaKTepeH CTPOro Ompesie-
JICHHBIA COCTAB €ro Y4aCTHHUKOB.

6.2. IIpaBoBOI cTaTyC
HOPUANMYIecKN 3aMHTepecOBaHHbBIX B MICX0e AesIa JIVIL

Hexonst u3 meneit U 3aa4 rpakAaHCKOTO CYJOIPOU3BOJCTBA €r0 y4acT-
HHUKH HaJICTISIOTCS COOTBETCTBYIOLINM MPABOBBIM cTaTycoM. [IpaBoBoii cTa-
TYC IOPUIUYECKH 3aHHTEPECOBAHHBIX B MCXOJIE JIeNa JIUI[ ONpeersieTcs ux
MPOLECCYATbHBIMH MIPABAMU M 00S3aHHOCTAMH.

Ha mopsimok oCylIecTBIEHHs MPOIECCYANbHBIX MPaB U UCTOTHEHHUS
00s13aHHOCTEH YYaCTHHKOB I'PAXKIAHCKOTO CYAOIPOU3BOJCTBA CYIIECTBECH-
HOE BJIMSHUE OKA3BIBAIOT OCHOBHBIE Hadaja TPaXAAHCKOTO IPOIECCyab-
HOTO 3aKOHOJATEIbCTBA: MPUHIHUI TUCIO3UTHBHOCTH (PACMOPSAUTEIHHO-
ctr) (ct. 18 I'TIK), npuHIHMI COCTA3ATENLHOCTH U PaBEHCTBA CTOPOH (cT. 19
I'TIK), npuHIMI BBISCHEHUS CYIOM JEHCTBUTEIBHBIX 0OCTOATEIBCTB e
(ct. 20 TTIK) u ap.

B COOTBETCTBUM C NPHHIIUIIOM TUCIO3UTHBHOCTH HOPUIHMYESCKH 3aHHTE-
pECcOBaHHBIE B MCXOAE JeJa JIMIA UMEIOT IIPaBO CBOOOTHO PACHOPSIKATHCS
NPUHAUIOKANIMMA UM MAaTePUAJbHBIMU M MPOLIECCYaIbHBIMU TPABAMH, HE
Hapymias OpH 3TOM MpaBa U OXpaHsSEMble 3aKOHOM HHTEPEChl NPYTUX JIHII
M TocyAapcTBa (HanmpuMmep, KCTel BIIPaBe OTKA3aThCs OT 3asBICHHBIX HCKOBBIX
TpeOOBaHUA, CTOPOHBI BIIPABE 3aKIFOUUTH MUPOBOE COTIAIIICHUE H T. IT.).

CMBICI IIPHUHIMIA COCTSA3aTEIBHOCTH U PaBEHCTBA CTOPOH 3aKIIFOYAET-
Csl B TOM, YTO PACCMOTPEHHE IPAXKTAHCKUX JIeJ BO BCEX CylaX CTPOUTCS
Ha OCHOBE COCTS3aTEILHOCTH M PAaBEHCTBA CTOPOH B MPOIIECCE, MPH ITOM
B CIIOpe MEXAy co0OIf CTOPOHBI 00s3aHBI JOOPOCOBECTHO IOJNB30BATHCS
NPUHANNISKANIMMA MM MarTepHajJbHBIMH M TMPOIECCYaTbHBIMH MPaBaMH
U UCIOJIHATD IIPOLeCCyabHbIe 00s3aHHOCTH (HampuMep, B CyAeOHOM pas-
OUpaTeNbCTBE MPHU 3aCIyUIMBAHUH OOBSICHEHUH CTOPOH, OTNIAIICHUH MHCh-
MEHHBIX JIOKa3aTeNbCTB H p.).
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ITpu 3TOM Kaxa0€ I0PUAXIECKU 3aUHTEPECOBAHHOE B UCXO/E €A JIUIO
3aHMMAeT U 3allUIaeT B IPOU3BOJACTBE IO 3TOMY A€y CaMOCTOSTENIbHYIO
TIO3MIHIO. DTa MO3UIMS HAXOIUT CBOE OTPAKEHNE B COOTBETCTBYIOLIUX MPO-
LeCCyalbHBIX JAOKYMEHTaX, 3asBICHHUAX W JIEHCTBHAX W BKIIIOYAET B ceOs
orpezieNieHHbIe TPeOOBaHMS WIIM BO3PAYKEHUsI IPOTHB TPEOOBAHUI BMECTE C
UX (aKTUYECKUM U MPaBoBbIM 06ocHOBaHKeM (cT. 55 I'TIK).

Ha cyn Bo3naraercst 00S3aHHOCTD Pa3bsSICHATh YYaCTHUKAM IPaXk/IaHCKO-
IO CyAOIPOU3BOACTBA UX IPOIECCyasbHbIE IIpaBa U OOSA3aHHOCTH, a TaKKe
IpeaynpexaaTh O MOCJIEICTBUAX HEHAJJIEXKAIEro OCYIIEeCTBICHHs IpaB,
OTKa3a OT UX OCYIIECTBJIEHUS TUO0 HEUCTIONHEHNUS WM HeHA JIEXKAIIEro UC-
nonHenus (ct. 15 I'TIK).

B 1esom Bech KOMIITIEKC MPUHAUIEKAINNX YYACTHUKAM I'PaKIaHCKO-
r0 CyIONPOM3BO/ICTBA MPOLECCYATbHBIX NMPaB U 00S3aHHOCTEl MOXXHO
KITacCH(UIMPOBaTh Ha CIEAYIONME Tpymmsl: obmme (obmienpoueccyaib-
HbIC) U ClienUaibHble (PacOpsAIUTEIIBHEIC).

Obuenpoyeccyanbuslmu npagamu HaJeneHbl BCe I0PUANUECKU 3aUHTe-
pPECOBaHHBIE B UCXO/IE JIefIa JINNA KaK YYaCTHHKU IPaXkIaHCKOTO CyAOIPOU3-
Bozactea. K uncny Takux mpas (4. 1 ct. 56 I'TIK) otHOCSTCS:

TIPaBO MOJABATh 3asIBICHHUS,

3HAKOMHUTHCS C MaTeprajaMy JIea, JeJIaTh BEIMUCKH U3 HUX;

CHMMATh KOIIMH MPEACTAaBICHHBIX JOKYMEHTOB,;

3asIBJISAITH OTBOABI,

IpeCTaBIATh JOKa3aTeNbCTBa,

Y4acTBOBAaTh B MCCJICIOBAHUH JI0KA3aTEIbCTB;

3aJ[aBaTh BONPOCHI JPYTMM YYaCTHUKaM CyJOIPOU3BOCTBA IO JIENY;

3asIBIISATH XOJaTalCTBa,

JlaBaTh YCTHBIE U TMCbMEHHbIE OOBSICHEHHS CYAY;

TIPE/ICTABIISITH CBOM JOBOBI U COOOPaKEHHUS;

BO3pakaTh MPOTHUB XOAATAHCTB, I0OBOJIOB M COOOPAKEHHUH JIPYTHX JIMII,

00KanoBaTh (OMPOTECTOBBIBATH) CYCOHBIC TOCTAHOBICHUS U JIP.

Hapensist y4acTHUKOB TpakJaHCKOTO CyIONPOW3BOJCTBA IIMPOKHM Iie-
pedHeM IpolecCyaIbHbIX IPaB, 3aKOH YCTaHABIMBAET OCHOBHYIO O0LIENpO-
LecCyalbHy0 00S3aHHOCTH AJ1 HUX — JOOPOCOBECTHO IOJIb30BAThCS MIPU-
Ha/UIeXKAIIMMHA UM TIPOLIECCYaJIbHBIMU MPAaBaMH, YTO, B CBOIO o4yepe.s, Oy-
JeT coAelicTBOBAaTh OCYIIECTBICHUIO MIPABOCYAUsS, COONIONEHUIO IPUHIINIA
MIPOLIECCYalIbHOM 3KOHOMHHM, OBICTPOMY M TIPaBHIBHOMY PacCMOTPEHHUIO
1 pa3peleHHIo iena. Beskue MonbITKY 3aTSHYTh ITPOIECC WITA OTKIIOHUTHCS
OT CYIIECTBA JIeJIa IPECEKAIOTCS CYJIOM.

Pacnopadumenvhvimu npasamu HaleleHbl TOJIBKO T€ yYaCTHUKYU IPAXK-
JTAHCKOTO CY/TOTIPOM3BOICTBA, KOTOPhIE MMEIOT HETTOCPEICTBEHHBII HHTEpEC
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B UCXOJE JA€Ta U ONPENENAIOTCS KOHKPETHBIMU LENSAMH, IS JOCTHKEHUS
KOTOPBIX OHH YYacTBYIOT B mpoliecce (mpoleccyanbHoe nojoxenue). Ha-
MpUMeEp, UCTEI] BIPaBe U3MEHUTh OCHOBAHMS U NMPEAMET HCKA, YBEIUYUTh
100 YMEHBIINTH pa3Mep UCKOBBIX TPEOOBAaHMM B Cy/ie MEPBO WHCTAHIMN
(ct. 61 I'TIK). B kaccalinOHHOIT HHCTaHIIMU UCTEl], KaK U B Cy/e MepBOi HH-
CTaHIUH, MOXKET OTKa3aThCsl OT UCKA, OTBETYUK BIIPABE IPU3HATH UCK U T. 1.
(cT. 418 TTIK).

O0beM paB 1 00s13aHHOCTEH I0PUINYECKH 3aUHTEPECOBAHHOTO B HCXO/IE
nena juia (ero cratyc) B Mpolecce Mo KOHKPETHOMY JIeNy 3aBUCUT OT MpO-
LECCYAIIBHOTO MONOXKEHHS 3TOTO JIMLA.

[To obmemy mpaBuily Ipy pacCMOTPEHHHU T'PXKIAHCKUX JIEN B ITOPSIKE
0Cco00ro MPOM3BOJICTBA, & TAKXKE JIEJl, BRITEKAIOUINX U3 aJMHHUCTPATHBHO-
MIPABOBBIX OTHOILIEHHH, IOPUINYECKH 3aUHTEPECOBAHHBIE B HCXOJE Jeia
JIUIA TOJIB3YIOTCS MEPEYUCICHHBIMU MPOLECCYabHBIMU IPAaBaMHU U HECYT
MIpoLIeCCyalIbHbIE 00SI3aHHOCTH.

B cootBercTBuu ¢ 4. 2 c1. 4 ['TIK rpakaaHckoe mpoiieccyaabHOe 3aKOHO-
JIaTeNbCTBO, OTPAHNYMBAOIIEE NPaBa YYACTHUKOB IPAXKIAHCKOTO CyAOIPO-
W3BOJICTBA, 00PATHOI CHIIBI HE UMEET.
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T'naBa 7

CTOPOHbBI B IPAJKITAHCKOM ITPOLECCE

7.1. IloHATME CTOPOH B I'pa>KIaHCKOM IIpoliecce,
VX IIpaBa M 00s13aHHOCTH

I'pakaanckuii mporecc NpeacTaBiIseT co00H NEesITeNbHOCTh Cyla, 3auH-
TEPEeCOBAaHHBIX B MCXOJIE JIeNa JIUI, APYTHX YYACTHHKOB IPAXIAHCKUX JIEI
M0 WX PAcCMOTPEHHIO M Pa3pelIeHHo, a Takke MO HCIIOIHEHHIO cyned-
HBIX TIOCTaHOBJICHHH M MHBIX aKTOB, NOIEXAIIMX UcroidHeHHto. K nuiam,
MMEIOIMM HETOCPEICTBEHHBI HHTEPEC B HCXOAE eI, B COOTBETCTBUH CO
ct. 54 T'TIK oTHOCATCS CTOPOHBI, TPETHH JIMIA, 3asiBUTENH, TOCYAapPCTBEH-
HBIE OpraHbl, IOPUIWYECKHE JMIAa W HHbIE OpraHM3aluH, JOJDKHOCTHBIE
nuna, aeiicteus (6e3qelicTBUE) KOTOPBIX OOKATYIOTCS, 3aHHTEPECOBAHHBIC
rpakAaHe U IOPUIMUYECKHE JINIIA, a TAKKe B3bICKATeN! U JOJDKHUKH. JlaHHas
HOpMa 3aKOHa, OIPEAENss COCTaB yYaCTHHKOB TPAXJIAHCKOTO CYIOMPOM3-
BOJICTBA, MIPEXK/E BCEro yIIOMHUHAET CTOPOHBI. McTopHieckn TepMUH «CTO-
pOHa» BO3HHUK C TOSIBJIEHHEM HCKOBOTO IPOW3BOJICTBA, IMOCKOJIBKY MPEIMET
mporecca B JaHHOM CJydae BCEIZIa COCTaBIISIET CIIOPHOE MarepHabHOe
MIPaBOOTHOIIEHHE, TIPEANoIararolee HaTuIrie IPOTUBOIOIOKHBIX O3UIHH.
B cBsi31 ¢ 3THM B I0pHIMYECKOH JIUTEpAType TPAAULHOHHO O CTOPOHAX IPH-
HSITO TOBOPUTH KaK O JIMIAX, yYacTBYIOIIMX B MCKOBBIX aeiax. [Ipu momo6-
HOHW TPaKTOBKE BHUMaHHUE aKLEHTUPYETCS HA HATMYNH MEXAY YKa3aHHBIMU
CyOBEKTaMH CIIOpa, BHITEKAIOUIETO U3 TPAYKAAHCKUX MPABOOTHOIIEHUH. B TO
e BpeMsl B IOKTPHHE I'PaXJaHCKOTO IPOLECCYaJbHOTO MpaBa chOpMHUPO-
BaJICSl MHOM TOJIXO1, MHTEPIIPETUPYIOIIUIA TOHATHE «CTOPOHBI» B ITUPOKOM
CMBICIIC M PacIpPOCTPAHSIONINI €ro Ha Bce BUJIbI Mpon3BozcTBal. CTOPOHHU-
KU JTAHHOH TMO3MIMHK TOJIAratoT, YTO CTOPOHBI (CTOPOHA) CYIIECTBYIOT B JIIO-
OoM jsierne, TAe Cy/ pacCMarpuBaeT BOIPOC O CYObEKTHBHOM IpaBe WM OXpa-
HSIEMOM 3aKOHOM HHTEpece.

I'TIK He comepHUT HOPMATHBHOTO TOHSATHS CTOPOH B TPaKJaHCKOM IPO-
1iecce, OrpaHUYMBAsCh yKa3aHHMEM Ha MX HaUMEHOBAaHHWE B Pa3HBIX BHJIAX
CYZIONPOHU3BOJICTBA (MCKOBOM, OCOOOM, MPUKA3HOM MPOHM3BOACTBAX, B MPO-
W3BOJICTBE, BO3HHKAIOUIEM W3 aIMHUHHUCTPATHBHO-MIPABOBBIX OTHOIICHHIA).
BwMmecre ¢ TeM aHaM3 CyniecTBYIOMIMX B HayKe IPakJaHCKOTO IPOLieCcCyab-
HOTO IpaBa MO3UIHUI TO3BOJISIET ONPEAEIUTH, YTO CTOPOHBI — 3TO CYOBEKTHI
CHOPHOTO MaTepHaIbHOIO MPABOOTHOIICHHUS, SIBISIOIIETOCS MIPEAMETOM pac-
CMOTPEHUS U pa3pelIeHus B CyJe.

1 Cwm., nanpumep: Brnacos A.A. I'paxnanckuit nponece. — C. 100 ; Ocokuna I'.JI. ['pax-
naHckuii mponecc. O6mas vacte. — C. 168 ; Tapanosa T.C. I'paxnanckuii npouecc. OOmast
yactb. — C. 146.
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Io maHHBIM CTaTHCTUKK Tpeoliaaaronee KOIMMIECTBO PacCMarprBaeMbIX
Cy[laMH TPaKAaHCKHUX JIeJ NMEEeT MCKOBBIA Xapakrep. 11X 0coOeHHOCTBIO Cco-
mraco 1. 2 c¢t. 1 I'TIK sBnsieTcst HajaM4me criopa, BRITEKAIONIETO U3 TPaKIaH-
CKHX, CEMEHHBIX, TPYAOBBIX M HMHBIX MPaBOOTHOMICHUH. [ToCKONMBKY Jir00O0M
CIOp MpeJIoJaraeT CynieCTBOBAaHHUE IBYX CHOPSIIMX CTOPOH C Pa3INYHON I10-
3UIIMEil, TOCTONBKY U B CIIOPE O IPAXKIAHCKOM IPaBe TAKXKe MPUCYTCTBYIOT JIBE
croponsl. Coracto 4. 1 ct. 60 I'TIK croponamu B ienax HCKOBOTO MPOM3BOA-
CTBa SIBJISFOTCS UCTEI[ M OTBETUYMK. YKa3aHHbIC CYOBEKTHI BBICTYIIAIOT B Kade-
CTBE HOCHTENEH POTUBOIIONIOXKHBIX IIPABOBBIX HHTEpeCcoB. Tak, OHa CTOPOHA,
o0parasich 3a 3aIUTOI CBOET0 HApyIIEHHOTO ITPaBa WM OXPaHIEMOT0 3aKOHOM
MHTEpeca B CyA Iy TeM MoJa4u Mcka, mprodperaer craryc ucrna. [lozummst uct-
11a, copMyIMpoBaHHast B ICKOBOM 3asIBIICHUH, 3aKIIIOYAETCS B ONPEIETICHHOM
TpeOOBaHMH, aPECOBAHHOM KOHTPAreHTy (Hampumep, B TpeOOBAaHHHU K JIHILY,
MPU3HAHHOMY BHHOBHBIM B COBEPIICHHH MPECTYIUICHHUS, BOBMECTUTH BpeEl,
MPUYHHEHHBIN JaHHBIM MPECTYIHBIM JISTHHEM, JTHOO B TPEOOBAHUH K HAHUMA-
TEJTFO BOCCTAHOBHTH B IOJDKHOCTH HE3aKOHHO YBOJICHHOE jniio). Crenyer noj-
YEPKHYTb, YTO B YCTAHOBJICHHBIX 3aKOHOM CITy4asiX B CyII C 3asIBIICHHEM B 3aIl[i-
Ty TIPaB ¥ OXPaHSIEMBIX 3aKOHOM HUHTEPECOB JAPYTUX JIUIl MOTYT OT COOCTBEH-
HOTO MMeHHU obpariarscs npokypop (ct. 81 I'TIK), rocymapcTBeHHbIE OpPraHbl
u ropunndeckue juna (cr. 85 I'TIK), obiiecTBeHHbIe 00BSIUHEHHS, B TOM YHCIIC
npodeccronanbHble coro3bl (cT. 86 ['TIK), u rpaxxnane (ct. 87 ['TIK). [Tpu sToM
JIMIIO, B UHTEPECcax KOTOPOro BO30YK/IEHO JIEJI0, N3BEIIAETCS CYZ0M O BO3HHUK-
IIeM Mpoliecce U y4acTByeT B HeM B kauectse uctia (4. 2 cr. 60 I'TIK).

CropoHa, Ipr3bIBacMasi B IPOLIECCe K OTBETY ITyTeM MPENbSBICHHUS COOT-
BETCTBYIOIIETO TPEOOBAHUS U B CBSI3H C 3THM MPOTHBOCTOSIIAS UCTILY, UMe-
HyeTCsl OTBETYMKOM. [IpaBoBast MO3HIIKS OTBETYHKA HAXOAUT CBOE BBIPAKECHUE
B BO3paXKEHUSX MPOTHB UCKa OO0 BO BcTpedHoM ucke (4. 3 ct. 60 I'TIK).

B nerax, BO3HUKAOIIMX U3 a]MUHHCTPATHBHO-TPABOBBIX OTHOIICHHH, U B
MPUKA3HOM MPOU3BOJICTBE TAKIKE CYLIECTBYFOT CTOPOHBI C PA3INYHBIMH IIPABO-
BBIMH HHTepecaMu. B nieax, BOSHHKAIOUINX U3 aIMHHHCTPATUBHO-ITPABOBBIX
OTHOILICHU, CTOPOHBI UMEHYIOTCS 3asgumenemM U 20CyOapCmEeHHbIM Opea-
HOM, opeanuzayuell uiu OOJNCHOCMHbIM Juyom, Oeticmeust (besdeticmeue)
komopoeo obocanyiomes (4. 1 cr. 338 I'TIK). B mpukazHoM OpOHM3BOACTBE
CTOPOHAMH SIBJISIOTCS 63bickamens U domichux (ct. 395 T'TIK). B menax oco-
00ro IMPOM3BOJICTBA OTCYTCTBYET CIIOP O IPAaBE M, KaK CIIEJICTBHIE, HET CTOPOH
C POTHBOIIONIOXKHBIMH HHTEpecaMu. Jlerna mojo0HOro posa cymbs paccMaTpy-
BAaeT C YYacTHUEM 3asBUTENS M 3aHHTEPECOBAHHBIX JIMII, KOTOPbIE MOTYT TpH-
BJIEKAThCS B ITPOLIECC IO XOATalCTBY 3asBUTEIISI HJIM IIPOKYPOpPa, a TaKKe Mo
COOCTBEHHON MHHIIMATHBE WK N0 nHUImatuee cyaa (4. 2 ct. 362 I'TIK). B to
e BpeMs CYLIIECTBYET MHEHHE, YTO B 0COOOM MPOU3BOJICTBE MOKHO TOBOPHTh
0 CTOPOHAX C MPOTHUBOMONOKHBIMH MO3UIIUSAMH IPUMEHHTENBHO K KATETOPUSIM
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JIeT1, CBS3aHHBIM C YCTAHOBJICHHEM IIPABOBOTO COCTOSTHUSI TpaXkIaHuHa (0 mpH-
3HAHWU TPAXJAHHUHA OTPAHHUYECHHO JIECTIOCOOHBIM WM HEACECIOCOOHBIM,
TPUHYUTEBHON TOCMUTAM3AIMKE U JICYCHHH TPAXKIaH, MOMEIICHHN HEeCco-
BEPIICHHONETHUX B CIEIHATbHbIC Y4eOHO-BOCIHMTATENIBHBIC WU JIe4eOHO-
BOCIIUTATEIbHBIC YUPEKICHHUS, HAMPABICHUH TPAXIAH B JICUeOHO-TPYIOBBIC
npodunakropun)’. 10 0OYCIOBJICHO HAIMYHEM B MEPEYHMCIICHHBIX Ieax
criopa o (akre, 4To Mpe/ronaraeT PUITICCKYI0 BOBMOKHOCTh MPaXJaHUHA
OCIapUBaTh T€ 0OCTOATEIBLCTBA, KOTOPBIC SIBISIOTCS OCHOBAHUSMU U3MEHEHUS
ero mpaBoBOro craryca. HecnmydaifHO mporieccyaibHbIi 3aKOH WMIIEPATUBHO
YCTaHABIUBACT OOSI3aHHOCTD Cy/la PACCMATPUBAThH MEPEUUCIICHHBIC BBIIIEC Ka-
TETOPHH JIeN ¢ 00s3aTeIbHBIM YYacTHEM TPaXKIaHNWHA, Yell MPaBOBOM CTaTyC
onpenensiercs (4. 1 cr. 375, u. 3cr. 391, u. 3cr. 393, u. 4 cr. 393° I'TIK). Uc-
KJTIFOUCHHE COCTABJISIOT JieIa O IPH3HAHUH IPXIaHUHA HEZeeCOCOOHBIM, 10
KOTOPBIM BO3MOYKHOCTB YYacTHsI CAMOTO TPaXKIaHHHA B CyICOHOM 3aceaHUH
00yCIIOBIIMBAETCS COCTOSIHUEM ero 310poBbst (4. 2 cT. 375 I'TIK).

B Teopun rpa)IaHCKOro MPOIECcCyabHOTO MPaBa CTOPOHY, 0 HHUIIHATHBE
KOTOPO#i Havyar CyJeOHbIN MpoIlece, IPUHATO KMEHOBATh AKTUBHOMH, MOCKOJIBKY
ee TIO3UIIMEH ONPEIEIIOTCS MPEAMET CYAeOHOTO pa3OHUpaTenbCTBa, 00bEM U CO-
JiepKaHKe JI0KA3aTeJIbCTBEHHON JISSITEILHOCTH, a TAKXKE JIUIIO, MPHUBICKaeMOe
Kak TIPe/IoNaraeMplii HapylIUTeNb CYOBCKTUBHOTO MpaBa JIMOO OXpaHIeMO-
O 3aKOHOM HHTepeca (Tabn. 1). BBHIy TOro 4T0 MPOTHBOMONOKHAS CTOPOHA
HY)K[IAeTCsl JIMIIb B MOJTBEP)KICHUU TPABOMEPHOCTH CBoero neiictBus (6e3-
NSHCTBYS) B MATePHAIbHOM MPABOOTHOLICHHH U, KaK CIIC/ICTBHE, IPHBICKACTCS
B JIENIO HE B CBSI3U C COOCTBEHHBIM TPeOOBAHHEM, OHA SIBISIETCS TIACCUBHOIA.

Tabnuya 1
Bup npoussoxcTea AKTHBHas CTOpOHA INaccuBHas cTopoHa
HckoBoe Hcreny OTBeTYNK
Ilo nemam, Bo3HHKa- | 3asBUTENb TocynapcTBeHHBI Opras, HOpUIU-
IOLMM M3 aMUHUCTpa- YeCKO€ JIMLO, WHAs OpraHu3alus,
THUBHO-IIPABOBBIX  OT- JIOJDKHOCTHOE JIMIO, YbH JICHCTBUS
HOILICHUIN (6esneiicTBue) omKamyOTCS
Ocoboe 3asBuUTENH 3anHTEepeCcOBaHHbIE rpaxkjaHe
U FOpUINYECKUE JINIA

IIpukasnoe B3bickaTens JoImKHUK

1 Cwm.: I'paxnanckuii nponecc. O6muiast yacts. — C. 218 ; HayuHo-npakTHIecKuii KOMMEHTa-
puii k I'paxpanckoMy nporeccyanbHoMy Koxekcy Pecry6imkn benapycs / JI.W. baknnoBckas
[n np.] ; mox o6mr. pex. T.A. Benosoit, .H. Kossiko, U.A. Mupoundenko. — Munck, 2005. —
C. 105 ; Ocoxkuna I'.JI. I'paxxaanckuii npouecc. O6mias yacts. — C. 169-170 ; Tapanosa T.C.
I'paxxaanckuit mpouecc. O6mast yacts. — C. 152.
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JIOKTPUHOH TPaXkAaHCKOTO MPOIIECCYalbHOrO MpaBa BhIPabOTaHbI OIpe-
JIeNICHHbIE KpUTEepUU (MPU3HAKHU), TPUCYIIHE CTOPOHAM IUBUIIUCTUUECKOTO
nporecca. ComepkaHne JaHHBIX TPU3HAKOB 3aKITIOYACTCS B CICAYIOMIEM:

CMOPOHbL NO 2padcoanckomy oery. B HX KadecTBe MOTYT BBICTYNATh
JIEHCTBUTENBHBIE WM MPEAoiaraeMble CyObhEeKThl MaTEPHATIBHBIX PABOOT-
HOIIEHHIA, BOMPOC O KOTOPBIX JO/DKEH Pa3peliuTh Cyl. JTO O3HAYAET, YTO
CyZeOHBII MPOoLecC BOBMOKEH TOJIBKO MEXK/IY 00NaaTessIMU CIIOPHBIX PaB
u obsi3anHOCTel. Ha cramun Bo30yXIEHUS TPaKJaHCKOTO JieJia Cy/Ibs JIUIIIb
MPEANoJaraeT TO, YTO UCTEI[ SABJISETCA HOCUTEIEM MAaT€pUabHOTO TpaBa,
0 3aIlUTe KOTOPOr0 OH CTABUT BOMPOC MEPE] CYAOM, U YTO HAPYIIUTENIEM
JIAHHOTO IIpaBa SIBJSIETCS JIMIIO, MPHBJICYEHHOE B KAa4yeCTBE OTBETYHKA IO
neny. OOOCHOBAHHOCTD JIAHHBIX YTBEPXKICHUN YCTAHABIUBAETCS B XOJE CY-
nebHoro pasbuparenseTBa. CiienoBaTeIbHO, 10 IPHHSTHS CYJIOM PEIICHHs
0 JIeNy U BCTYIUIEHHS €r0 B 3aKOHHYIO CHITy UCTEIl SABIIACTCS JIUIIb MPE-
MOJIara€MbIM HOCUTEIEM CIIOPHOTO MMpaBa, a OTBETYUK — MPEIOIaraéMbiM
HOCHTEIIeM CIIOPHO# 00S3aHHOCTH;

FOPUOUYECKAs 3aUHMEPECcO8AHHOCHb 8 UcXo0e Oela. BBUIy TOro 4TO CTO-
POHBI BBICTYIAIOT B CyJIE B 3aIlUTy COOCTBEHHBIX MPaB, X 3aUHTEPECOBAH-
HOCTb SIBJISIETCSI JIMYHOM U B COIEPIKATEIHHOM aCIeKTe MMEET MaTepHaIbHO-
MPaBOBOM U MPOIECCYaTbHBIA KOMIIOHEHTBI. Tak, MaTepHaibHO-IPABOBOM
HHTEpPEC MCTI[A COCTOUT B MOJNYYCHHH TOrO Oiara, KOTOpOe MPHHECET eMy
pelieHre cyna o0 yIOBIETBOPEHHU MCKa (HampuMep, OCBOOOKICHHE HMY-
[IECTBA OT apecTa M BO3BPAICHHE €ro COOCTBEHHHUKY); MPOIIECCyaTbHbIH
MHTEPEC 3aKII0YaeTCsl B BRIHECECHUHU CYJOM pEIICHUs 00 YIOBIECTBOPEHUU
ucka. MarepraabHO-PABOBON HHTEPEC OTBETUMKA COCTOUT B YCTAHOBIICHUU
Cy/IeOHBIM pPENICHUEM OTCYTCTBHS Y HEr0 KaKUX-TH0O0 MPaBOBBIX 0OS3aHHO-
crell mepea uctioM. Ero mpoieccyaibHbIM HHTEPECOM OyIeT BbIHECEHHE
CyzIoM pertieHust 00 oTkase B Ucke. OUEBUIHO, YTO CTOPOHBI KaK HOCHTEIN
MOJIIPHOTO TIPABOBOTO MOTEHIIHANA 00 al0T MPOTHBOIOIOKHBIM HOPU/IU-
YEeCKUM UHTEPECOM,;

yuacmue 8 epancoanckom oene om cobcmeenno2o umenu. TIOCKOIBKY
B paMKaX TPaXXAaHCKOTO CYJOMpPOM3BOJACTBA pa3peniacTcsi Bompoc 06 odu-
[IUATBHOM TOATBEPKACHUN HAJIUYMs JIHOO OTCYTCTBHUSI Y OJHOM CTOPOHBI
npaBa, MOJJISKAIIETO 3alUTe, y IPYroi — KOPPECIOHIUpPYIOIIeH Fopuanye-
CKO 00sI3aHHOCTH, BCe MpoLecCyalbHble AeiicTBHs (IoJa4ya UCKOB, ao0,
XOZIaTaiicTB, 3asBIICHHE OTBOMOB, MNPEABABICHHE OKA3aTENbCTB, 3aKIIIO-
YeHHEe MUPOBOTO COMIAIIEHUS U T. I1.) COBEPIIAIOTCS YKa3aHHBIMH JIUI[AMU
OT CBOEro UMEHH. B CHJTy 3TOr0 3aKOH UMIIEPATUBHO yCTAHABIMBAET MPABH-
JI0, COTJIACHO KOTOPOMY IPH YYaCTHH B JieJie TPEACTABUTEINCH MOCIEAHHE CO-
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BEPIIAIOT BCE FOPUINICCKU 3HAUUMBIC ICHCTBHUS OT UMEHH MPEICTABISIEMBIX
(4. Let. 74, 9. 1 cr. 79 TTIK);
pacnpocmpanenue Ha CMOPOHbL 6CeX MAMEPUATbHO-NPABOBLIX NOCLEO-
CMBUIl 6CMYNUBULE20 8 3AKOHHYIO CUTLY CYOEDHO020 peuteHUst N0 2PadiCOAHCKO-
My Oeny. Tak Kak CTOPOHBI SIBJISIFOTCS 00J1a1aTessIMU IPaB ¥ 00s13aHHOCTEH 110
CIIOPHOMY MTPABOOTHOIICHUIO, TOIBKO OHU CYJICOHBIM PEIICHHEM MOTYT OBITh
YIPaBOMOYCHBI MIOJIYYUTh KOHKPETHBIC MaTepUaIbHbIC Oyara 1udo 00s3aHbI
COBEPIIUTH OMPEACICHHBIC JICHCTBUS WM BO3ICPKATHCS OT MX COBEpIIC-
Hust. CrieoBaTeIbHO, HCTEIl B CITydae BEIHECEHUS! CyleOHOTO PELIEHUs B €T0
MOJTh3y BIIpaBe TPEOOBATH OT OTBETYHMKA PEATU3aIlUN JICHCTBHUN, YKa3aHHBIX
B TIOCTaHOBJICHUH CY/ia, & OTBETYHK 00s53aH UCIIOIHUTH TpedyeMoe;
80310%1CeHUe 0OA3AHHOCMU NO B03MEeUeHUI0 CYOeOHbIX pacxo0os. lo-
CKOJIBKY CTOPOHBI SIBJISIFOTCSI OCHOBHBIMH YUACTHUKAMU TPAXKIAHCKOTO CYJIO0-
TIPOM3BOJICTBA, HA HUX BO3JIAraeTcsi 00s13aHHOCTh KOMIIEHCHPOBATH PACXOJIB,
BO3HHUKIIIHE B CBSI3U C PACCMOTPEHHEM U pa3pelieHneM jiena B cyze. [Ipasuna
pactpeneneHus cyneOHBIX pacxooB 3akperieHsl B ¢T. 135-137 I'TIK.
B03M0OXXHOCTB BBICTYNATh B TPa)KIaHCKOM MpoOIecce B KayeCTBE CTOPO-
HBI 00yCJIOBJIEHA HATMYMEM ITIPOLIECCYalIbHON ITpaBocriocoOHocTH. ComtacHo
ct. 58 I'TIK rpaknanckas mporeccyanbHasl MpaBOCIOCOOHOCTh MPU3HAETCS
B PaBHOW Mepe 32 OCHOBHBIMHU CYObEKTaMH MaTepuasibHoro npasa (Pecmy0-
Kol Bemapych W ee aJMUHHCTPATUBHO-TEPPUTOPUATHEHBIME CTUHUIIAMH,
TpaKJaHAMU ¥ FOPUINICCKUMHE JIUIIAMH, & B TIPETyCMOTPEHHBIX 3aKOHOM CITy-
Yasx — OpPraHu3alusIMU, HE SBIIOIMMUCS Fopuandeckumu jiuiiamu). Coot-
BETCTBEHHO BCE TMIEPEUMCIICHHEIC BhIIIEC CYOBEKTHI MOTYT IPHOOPETATh CTaTyC
CTOPOHBI B TPaXKIAHCKOM Mporiecce. B cury nomoxenwii ct. 541 I'TIK mpaso
OecripernsITcTBEHHOTO oOpateHus B cynsl Pecriyonuku benapych umeror Tak-
K€ MHOCTPaHHBIE IpaXk/IaHe, JINNa 0e3 rpakAaHCTBa, HHOCTPaHHBIE IOpUIIYe-
CKHE JIMIa, €CIIM WHOE HE NPEAYCMOTPEHO 3aKOHONATEIbHBIMU aKTaMH, MEX-
JTyHapOIHBIMH foroBopamu Pecrryonmku benapych 1 cornamenueM CTOpoH.
[TockonbKy B paMKax IpaskIaHCKOTO JieNa CyJ| pa3pelaeT opuanIecKuil
BOIIPOC O ITPaBax U 00A3aHHOCTIX CTOPOH, OHU SIBJISIFOTCSI OCHOBHBIMU YYaCT-
HUKaMH Mpoliecca. B CBsI3u ¢ STHM OTCYTCTBHE B CIIOPE OHOTO M3 HUX BJICYET
1100 OTKa3 B BO30YKICHUU TPAXKIAHCKOTO Jiena (€Cau OTCYTCTBUE CTOPOHBI
ObLIO M3HAYAJBHBIM), OO MPEKpAIlleHHe MPOU3BOACTBA Mo Jeny (eciu oT-
CYTCTBHE CTOPOHBI BO3HHKJIO BO BpeMs mporecca). B yacTHocTH, cTOpOHA
W3HAYaJIbHO OTCYTCTBYET B CIIy4ae CMEPTH I'pakKJIaHWHA WM JIMKBHUIAIMA
IOPUAMYECKOTO JIMIIA 10 BO30YKAECHHS MPOU3BOJICTBA I10 JIEITy IIPH YCIIOBHH,
YTO CIIOPHOE INPAaBOOTHOLIEHHE HE JIOMYyCKaeT INpaBorpeeMcTBa. [Ipekpa-
IICHUE CYIIECTBOBAHUS CTOPOHBI BO BPEMs MPOU3BOJICTBA IO JIEITY MOXKET
HMMETh MECTO TP COBITAJICHUU UCTIIA M OTBETYHKA B OJTHOM JinIle. Hampumep,
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M0 CHOpPY MMYILIECTBEHHOTO XapaKTepa OTBETYHK SIBJISETCS €IMHCTBEHHBIM
HACJIEHUKOM KCTIIa, YMEPIIEro MOcie BO30YXIEHHUS TPaXkKJaHCKOTO Jea.
AHanornyHast CUTyalust BOSHUKAET B CIy4ae NPUCOEIMHEHHS BO BpeMs ITpo-
iecca I0pUANIECKOro JIMIa-0TBETYHKA K FOPHIUUECKOMY JIUITY-HCTILY.

CTOpoHBI Kak BakHeWIme (UrypaHThl T'PaKAaHCKOTO Jiejla Hajese-
HBI HIMPOKMM CHEKTPOM IpaB, KOTOPbIE MPUHSTO MOAPA3AesATh Ha o0Ome
(obrienporieccyasbHbie) U crieluanbHbie (pacrnopsiaurenbabie). Oouenpo-
yeccyanvHvle npasa 0OYCIOBIEHBI HAJMYHEM IPOIECCYabHOTO MHTEpeca
B MCXOJIE JIeNIa M B CHITy TOI'O CBOWCTBEHHBI BCEM IOPUANYECKU 3aHHTEpe-
COBAHHBIM YYaCTHHKAaM CYAONMPOU3BOJACTBA (B TOM YHCIIC TPETHUM JIHIIAM,
MPOKYPOPY, MPEACTABUTENIO U JIp.). YKa3aHHas TPyIIia MPaBOMOYHH HOpMa-
TUBHO 3akperuieHa B ¢T. 56 ['TIK. B cooTBeTCcTBUM ¢ JaHHOW HOPMOI CTOPO-
HBI BIpaBe MT0AaBaTh 3asBJICHNS, 3HAKOMHUTHLCS C MaTepraiaMu JIena, Jearh
BBIMIMCKH W3 HUX, CHUMATh KOITUU IPEJICTABJIICHHBIX OKYMEHTOB M TPeOo-
BaTh UX YIOCTOBEPEHHS, 3asBISITH OTBOJBI, IIPEJICTABIATh J10KAa3aTENbCTBA,
y4acTBOBaTh B WCCJIEJIOBAHUM JIOKA3aTENBCTB, 331aBaTh BONPOCHI JIPYTHM
Y4acTHHKaM Cy/IOTIPOM3BOJICTBA 110 JIEITY, 3asIBJISITh X0/laTaiicTa, 1aBaTh yCT-
HBIE ¥ TUCEMEHHBIE OOBSICHEHHS CyIy, IPE/ICTABISTH CBOM JOBOMABI H CO00-
paKeHus!, BO3pakaTh MPOTUB XOAATAWCTB, JIOBOJOB M BO3PAKEHHH APYTUX
M1, 00)KaIoBaTh CyACOHbIE TIOCTAHOBJIEHUS], a TAK)KE COBEPIATh HHBIE ITPO-
LieccyaibHbIe ISHCTBYS, IPEJOCTABICHHBIE UM 3aKOHOAATEIbCTBOM.

B T0 e Bpemsi, TOCKOJIBKY CTOPOHBI SIBJISIIOTCS JI€HCTBUTEIBHBIMHU HITH
TIPE/NOIaraeéMbIMi CyOBEKTaMH CHOPHOTO MaTE€pHaIBHOTO IIPaBOOTHOIIE-
HUS 1 00JIaJIaloT MaTepHaIbHO-NPABOBOW 3aMHTEPECOBAaHHOCTBHIO B MCXOJIE
Jie1a, 3aKOH HAJIeNSACT UX cneyuanivhvimu (PacnopaoumensHoiMu) npasamu,
KOTOpBIE Jal0T BO3MOXKHOCTH B OTPEZETIeHHBIX IpeniesiaX pacropsKaTbes
o0bexToM criopa. Cormacto 4. 3 cr. 61 I'TIK k pacnopsauTensHBIM paBam
WCTIIA OTHOCSTCS NPABO Ha U3MEHEHHE OCHOBAHMS WM TIpeJMeTa UCKa, 1pa-
BO Ha yBeJIMYeHHE MO0 yMEHbBIIEHHE pa3Mepa UCKOBBIX TpeOOBaHMH, IPaBoO
Ha OTKa3 OT ncka. OCHOBHBIE PaCHOPSAUTENBHBIE TPaBa OTBETYNKA COCTOST
B TIIpaBe U3MEHHUTH OCHOBAHWE BO3PAKEHWH NMPOTHB HMCKa, a TAKXKe B IPaBe
MIOJHOCTBIO JTMOO YaCTHYHO MPU3HATh HCK. KpoMme Toro, CTOpOHBI Ha/IeeHbI
MIPaBOM 3aKJIIOYEHHUsI MUPOBOTO COIVIAIICHHS, B TOM YKCJIE ITyTEM IPOBEJIe-
HUSI MEUAIIUH B CPOK, YCTaHOBJIEHHBIH CYJIOM.

B ropuandeckoit urepaType K pacnopsgUTeIbHBIM ITpaBaM UCTIA OTHO-
CAT TaKkKe MPaBo JlaBaTh COIVIaCHE Ha 3aMEHy HEHaJUIeKallero OTBETUYHKA,
MpaBo BIHMATH HA PUMEHEHUE CYJIOM MPOLEIYPhl 3204HOTO MPOU3BOJCTBA,
NpaBo OOBEAVHSTH B OTHOM MCKOBOM 3asIBJICHUH HECKOJIBKO B3aUMOCBSI3aH-
HBIX TPeOOBaHU?; K PACIIOPSAUTENBHBIM IIPaBaM OTBETYHKA — IPABO Ha T10-

1 Cwm.: Caxnosa T.B. Kypc rpaxnanckoro mporecca. — C. 194-195.
2 Cm.: Ocokuna I'JI. I'paxnanckuii nmporecce. Obmas gacts. — C. 183.
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JIydeHHE KOIMHM MCKOBOTO 3asBJICHMUS, KOIMH MHUCHMEHHBIX OKA3aTeNbCTB,
000CHOBBIBAIOIIMX (PAKTHYESCKOE OCHOBaHHE MCKA', MPaBO HA OOXKAIOBaHHUE
3a0YHOTO PEUIEHHUS B CY/I IIEPBOI HHCTAHIINHA.

AHanmm3upys crenuaibHble TpOLECCyalbHBIE MTPaBOMOUYHUSI CTOPOH IO
HaIpaBJIEHHOCTH U CyObekTy ocymectsienus, 1.}O. Kupsens xmaccudu-
LUPYET pacropsuTeNbHbIE TpaBa UCTIa Ha JEHCTBUS MO IPeoOpa3oBaHUI0
MaTepUaIbHO-ITPABOBOTO TpeOoBaHUs (M3MEHEHHE OCHOBAHHS MU MPEIMeTa
MCKa, YBEIHYCHUE HIIH YMEHBLICHHE pa3Mepa HCKOBBIX TPpeOOBaHMIA) U Jei-
CTBUSI IO MPEKPALICHHUIO Mporiecca (0TKa3 OT MCKa, 3aKIIF0YEHHE MUPOBOTO CO-
DNANICHHs); PACTIOPS/IUTENbHbIC IIPaBa OTBETYNKA — Ha ISHCTBUSI 1O Ipeodpa-
30BaHHUIO 3aIUTHI IPOTUB UCKa (U3MEHEHNE OCHOBAHHS BO3PAKCHHI MPOTHB
HCKa), IPU3HAHHIO HCKOBBIX TpeOOoBaHMH (MOMHOE M YaCTHYHOE PH3HAHUE
HCKa), MPEKPaLICHUIO Mpoliecca (3aKIYeHHe MUPOBOTO CONTIALIICHHS).

B nmoxrpuHe Tpa¥IaHCKOTO MPOIECCYaNbHOTO IpaBa CyIIECTBYIOT HHBIE
KJIacCU(UKAIlMM IIpaB CTOPOH B TPaKAaHCKOM CyIOIpou3BoicTBe. Tak,
A.A. BnacoB mpemiaraer pasrpaHHuMBaTh IO CONEPXKAHUIO TPH TPYIIIBI
CYOBEKTHUBHBIX IPOLECCYABHBIX TIPaB CTOPOH:

npaBa, BIMSIONIME HA JBWKEHHE Jeda (K HUM OTHOCSATCS MPaBOMOYHS,
peam3yonye NPUHIUI JUCITIO3UTUBHOCTH M COBIIAJIAIONINE C PaCIIOPsIIH-
TeNIbHBIMH TIPABAMHU, PACCMOTPEHHBIMH paHee (IpaBo Ha MOJauy HCKa, n3Me-
HEHHE HCKa, OTKA3 OT MCKa, 3aKIF0YEHHE MUPOBOTO COMIALICHUS U T. [1.));

npaBa, peanusyembie B cyneOHOM pa3bupartenbcTBe (MpaBO Ha JIMYHOE
ydacTue B CyAeOHOM CIIyIIaHWH, y4acTHe B CyJIe Yepe3 NPeICTaBUTENs, 1ady
0OBSICHEHHH IO CYIIECTBY JieJIa, Y9acTHE B HCCIIEOBAaHUU J0Ka3aTelbCTB,
BBICTYIUICHHE B CylIeOHBIX TPEHUAX U C PEIUTHKO#);

npaBa, 00eCIeYNBaIOIINE 3aKOHHOCTh, OOBEKTUBHOCTD, OECIIPHCTPACT-
HOCTb W HE3aBHCHUMOCTb CyneOHOH JesTeapHOCTH (MpaBO HAa OTBOI JOJIK-
HOCTHBIX JIMII Cyla M OTJETBbHBIX YYaCTHHKOB Jena (MpoKypopa, dKcIepra,
CIIEIMANNCTA, TIEPEBOUUKA, TOHATOTO, MPECTABUTENS), 00CCIICUCHUE HCKa,
oOecrieueHne J0Ka3aTesbCTB, IPUMEHEHNE TEXHUIECKNX CPEACTB IS 3aKpe-
TUIEHHS] JIOKa3aTeNbCTB, BEIHECEHHE JIONIOTHUTENIFHOTO PEIIeHNs], pa3bsicHe-
HHE Cy[IeOHOTO pelIeHus], HCIIPABIICHNE ONMMCOK M SIBHBIX CUETHBIX OHIMOOK
B pelleHNH, 0O)KatoBaHue Cy/1IeOHOT0 TIOCTAHOBJIEHUS], [T0Ja4a 3aMeYaHUi Ha
MPOTOKOJI CyAeOHOTo 3acemanms)®,

B coorserctBum ¢ u. 1, 2 ct. 61 I'TIK cTOpOHBI MONB3YIOTCSt paBHBIMU ITPO-
LecCyasbHBIMH TIPaBaMU U MUMEIOT BO3MOXKHOCTD B YCT@HOBJICHHBIX 3aKOHOM
npeiesiax cBOOOHO MMM pactiopsbkarhbesi. OHAKO OCHOBHBIE TIpaBa CTOPOH

1 Cm.: Ocokuna I'JI. I'paxnanckuii nmporecce. Obmas gacts. — C. 183.
2 Cwm.: Caxnosa T.B. Kypc rpaxmanckoro nporecca. — C. 194-195.
3 Cm.: BiacoB A.A. I'paxpanckuii nporecc. — C. 103-104.
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HaxOoJATCsI T10J] KOHTposeM cyna. B wactHoct, 4. 4 ct. 61 I'TIK yka3biBaer, uto
Cy[l HE IPUHMMAET OTKAa3a UCTIa OT UCKa, IPU3HAHUS UCKA OTBETUYUKOM U HE
YTBEPKAAET MUPOBOIO COMIAIIEHHS CTOPOH, €CJIH 3TH JEUCTBHS MPOTUBOPEYAT
3aKOHY WJIM HapylIaloT YbH-TH00 NpaBa U OXpaHsieMble 3aKOHOM HHTEPECHI.
CxomHoe noJyiokeHre 3akperuieHo B 1. 21 mocraHosienus [lnenyma Bep-
xoBHoro Cyma Pecyomuku benapyck ot 28 mronst 2001 & Ne 7 «O npumeHeHHA
HOpM [ pakaaHCKoro nporeccyaaTbHOro KoIeKca pY pacCMOTPEHHH JIEN B CyZe
TIepBOH MHCTAHILMK», TJIe OTMEUEHO, UTO 3asiBJIEHHE UCTIA 00 OTKa3e OT HCKa,
OTBETYMKA O TPHU3HAHWM MCKA WM O0OEHX CTOPOH O 3aKJIIOYEHHH MHPOBOTO
COIIALIICHUSI HE SIBIISFOTCS OE3YCIIOBHBIM OCHOBAHHMEM ISl MX IPUHATHS WA
YTBEpIKIEHUS CyoM. J1J1s1 yIOBIETBOPEHHS TAKUX 3asIBICHHII HEOOXOIUMO, UTO-
ObI ICHCTBUSI CTOPOH OBLTH CBOOOHBIM BOJIEH3BSIBICHHEM, HE TIPOTHBOPEUMITH
3aKOHY, HE HapyIIaIn YbUX-ITN0O0 ITPaB M OXPaHSEMBIX 3aKOHOM HHTEPECOB.
Mpumep. Mo UCKY O pacTOp:KeHUM BpaKa, NPOANMBLLETOCA OAUH Fo4 U ABa
MecsiL@, M pasgene COBMECTHO HAaXXMTOTO MMYLLECTBA CTOPOHbI 3asBWIM O 3a-
KNKOYEHUN MUPOBOTO CornaweHuna, B KOTOpOM npeaycmoTpenn ycnosme o no-
rawleHumn nmerLwmnxca y HuxX O6LLI|VIX A0NT0B CBOMMM poaUTENAMMU. I'Iocr(oany
AaHHOE cornaweHne Hapywano npasa U 3aKOHHblE UHTEPECbl UHbIX UL, Cyn
060CHOBAHHO OTKAa3an B €ro yTBEPKAEHUMN.

[To oTaeabHBIM KaTEropHsiM IpakKAaHCKHX JIEN YTBEPXKAECHHE CYJIOM MH-
POBOTO COIVIalIEeHUsT HE JOITyCKaeTCs. DTO MOXKET ObITh 0OYCIIOBJIEHO Xa-
PaKTEpoOM CHOPHBIX MTPABOOTHOLIEHUH OO MMIIEPATHBHBIM CIIOCOOOM MX
HOPMaTUBHO-TIPABOBOTO peryiaupoBaHus. Tak, comtacHo m. 15 mocrtaHoB-
nenus [lnenyma Bepxosroro Cyna Pecnyomuku benapyck ot 20 nekadps
1991 . Ne 12 «O npaxTrke npuMeHeHus cynamu Pecnyonmkn bemapycs 3a-
KOHO/IATENNbCTBA TIPU PACCMOTPEHUH JeJ1 00 YCTaHOBJIEHHH OTIOBCTBA U O
B3bICKaHHMH aJIMMEHTOB Ha JIETeH» 110 TaKUM JIeJIaM He JOJKHBI YTBEPIKAaTh-
Csl MHUPOBBIE COIVIALIEHUS, ITOCKOJIBKY YCJIOBHSI M IOPSIOK yCTAHOBJICHUS
OTIIOBCTBa OIIPEAEICHbl 3aKOHOM. lMriepaTnBHOE MarepHaibHO-TIPAaBOBOE
peryIupoBaHre OCHOBaHWI NPU3HAHUS 3aBEIAaHNs HEJIEHCTBUTEILHBIM TaK-
e BJIEYET HEIOMYCTUMOCTh yTBEPXKJIEHUS! MUPOBBIX COIVIALIIEHUH IO yKa-
3aHHBIM TpeOoBanusMm (. 7 mocraHoBineHust [lnenyma Bepxosnoro Cyma
Pecnyonmuxu benapycs ot 21 nexka6pst 2001 1. Ne 16 «O HeKOTOpPBIX BOIIpocax
MPUMEHEHHS CyTaMH 3aKOHOJIATENILCTBA O HACTICIOBAaHHUI). XapaKTep CIop-
HOTO NPaBOOTHOIIEHHMS SIBJISIETCSI MPUUYMHON HEBO3MOXKHOCTH 3aKITIOUEHUS
MHPOBOTO COIJIAIIEHUS O JIeJiaM, CBSI3aHHBIM C PACCMOTPEHUEM Kano0 Ha
HempaBOMEpHbIe eiicTBrs (Oe3/1eliCTBIE) rOCYAapCTBEHHBIX OPraHOB, HHBIX
OpraHu3anuii U A0KHOCTHBIX Jun (1. 21 mocranoBnenus [Inenyma Bep-
xoBHOro Cyna Pecniyonmuku benapych ot 24 nexadpst 2009 r. Ne 11 «O npu-
MEHEHHH CylaM¥ 3aKOHOJATEeNIbCTBA, PErYJIMPYIOIIEro 3alliTy IpaB U 3a-
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KOHHBIX HHTEPECOB IPaXKIaH MPU PACCMOTPEHUH Kajlo0 Ha HEMPAaBOMEPHBIC
nevictBust (0e3MeliCTBHE) TOCYIAPCTBEHHBIX OPraHOB, WHBIX OPraHU3aIlHii
U TOJDKHOCTHBIX JIHIL).

YcraHoBIeHHE CYIEOHOTO KOHTPONS 3a peannu3aluedl CTOpOHAMU pac-
MOPSUTENIBHBIX TIPaB SBJSETCS HEOOXOMUMBIM U OOOCHOBAHHBIM B CHITY
psina npuuuH. Tak, UCIIOTB30BaHUE CYOBEKTAMU CIIOPHOTO MPABOOTHOIICHHUS
CHEIUATBHBIX MPABOMOYHI OTPAaHHYCHO MATePUATHHO-IPABOBOM MPUPOION
CyOBEKTHBHOIO TpaBa W, KaK CIEACTBHE, IpoIlecCyalbHON (opMmoi pac-
TOPSKEHUSI M, O YeM CTOPOHBI MOTYT OBITh HE OCBEIOMIICHEI. B kadecTBe
IpUMepa MOXKHO TPHUBECTH JeNia O MPU3HAHUU Opaka HeleHCTBUTEIBHBIM,
0 JIMIICHUM POJWTENBCKUX TpaB, 00 YCTAaHOBJICHWU OTIIOBCTBA, MO KOTO-
PBIM He JIOMyCKaeTCs pa3pelieHue I0PUIHYSCKOTO KOH(IUKTA TOCPEACTBOM
JIUCTIO3UTHBHOTO PACTIOPSTUTEIHHOTO JIEHCTBUS — 3aKIIFOUYCHUS MHPOBOTO
cornamreHusi. Kpome TOro, Ba)XKHEHIIUM apryMEHTOM B MOJB3Yy CYAcOHOTO
CaHKIMOHUPOBAHUS JCUCTBUI CTOPOH SIBISICTCS BO3SMOXKHOCTBH IpEKpare-
HUS IPOU3BOJCTBA 110 JICTY IPH PEeaTH3aIlUH ITPAB Ha OTKA3 OT MCKa U 3aKITIO-
YEHHE MUPOBOTO cornamieHus. [Ipu 3TOM B CHIIy MPSIMOTO YKa3aHUs 3aKOHA
MMIICPATUBHO HCKITIOUACTCS MPEIOCTABICHUE CYICOHOM 3aIUTHI IO CIOPY
MEXJIy TEMH KE CTOPOHAMH, O TOM XK€ MPEIMETE U 110 TEM K€ OCHOBAHHSIM
B Cllyyae MOBTOPHOTo oOpaienus B cyn (4. 2 ct. 164 I'TIK).

[IpakTka WCHONB30BaHUS KOHTPOJBHBIX (DYHKIMH Cyla B TpaxaaH-
CKOM TIpOIiecce SIBIISICTCS TPaAUIMOHHON. Ha HeoOX0MMMOCTh OrpaHHICHUS
CBOOOTHOTO PACIIOPSKCHUS TIPABOM MHUPHUTHCS C OTBETYHMKOM U OTKA3aThCs
oT ucka B Hagaysie XX B. ykazbiBasn E.B. BachbKoBCKUI, KOTOPBIH OTMEYa,
YTO «ECIIU 00JNaaTenb MMpaBa CTECHEH B PACIIOPSKEHUU UM BHE Tporiecca,
TO TAKOMY K€ CTCCHEHHUIO OH JIOJDKCH OBITh MOJBEPTHYT U B IPOIIecce, IPe/-
METOM KOTOPOTO SIBJIICTCS 3TO TPABO.

<...>

...Kaxmas ctopoHa MOXeT OCYIIECTBISITh PUHAJICKAIICE € MPaBo pac-
TTOPSKEHUSI CIIOPHBIMU 00BEKTaMU B IPOIIECCE, HE HAPYIIAs MPU 3TOM IIpaB
JIPYTOi CTOPOHBI».

B 3aBuCHMOCTH OT COEpKaHUSI MPOIECCYANBHBIX TPAB MX OCYIIECTBIIC-
HUE CTOPOHAMH JIOITYCTUMO Ha OTHOU JTHOO HECKOIBKUX CTAIHSIX TpakIaH-
CKOTO CYNOTPOU3BOJCTBA. Tak, MpaBO HA MOJa4y BCTPEYHOTO HUCKA MOXKET
OBITh pEaM30BAaHO OTBETYMKOM TPU PACCMOTPEHHUH JieNa B CyAC IMEpBOI
WHCTAHIIMY; TIPAaBO CTOPOH Ha 00KaJIOBaHUE HE BCTYITUBIIETO B 3aKOHHYIO
CHITY CyIcOHOTO ITIOCTAHOBJICHUS — B paMKaX KaCCAIllHOHHOTO MPOU3BOJICTBA,;
MIPaBO HAa 3aKIIFOYCHHE MUPOBOTO COTJIAIICHHS — Ha BCEX CTAJIHSX IpoIiecca.

1 Bacekosckuii E.B. Yue6nuk rpaxmanckoro npouecca. —C. 97.
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CTOpOHSBI, KaK U UHBIE YYACTHUKHU CYJONPOU3BOJICTBA, HE TOJIBKO Haerne-
HBI [TpaBaMH, HO ¥ MCTIOJTHSIOT ONpeieNIeHHbIe 00s13aHHOCTH. B ropuayeckoit
JIUTEparype mpoleccyanbHble 00s3aHHOCTH CTOPOH KJIACCH(PHIMPYIOTCS Ha
oOmye ¥ crienyanbHble. BMecTe ¢ TeM yUeHBIMHU MpeuIararoTcsl pa3iInyHbIe
Kkputepuu ux pasrpanuuenus. Tak, V.JO. Kupsenbs, ocHOBbIBasiCh Ha BIIUs-
HUH ITPOU3BOJMMOTO YUACTHHKOM JICHCTBHS Ha TPEOyeMyI0 3aKOHOM MEpY €ro
JIOJDKHOTO TIOBEJICHUSI B CyJIE, 110/ OOIIMMH TIOHUMAET 00s3aHHOCTH, HUCIION-
HEHHE KOTOPBIX HE HCUEPIBIBACTCS COBEPIICHHEM OMNPENEIEHHOIO MpoLec-
CYaJIbHOTO JISHCTBHS, MO CIEIMAIBHBIMUA — OOS3aHHOCTH, BO3JIaracMble Ha
CTOPOH B CBSI3H C HEOOXOIMUMOCTBIO COBEPIIEHHS UMHU OT/IETIBHBIX IIPOLIECCy-
anbHbIX Aedcteuiit. T.B. CaxHoBa, 0a3upysaCh Ha XapaKTepe 3aMHTEPECOBaH-
HOCTH B HcXojie iefna (IpoliecCcyalbHOM JTMO0 MaTepruaibHO-IIPABOBOM), K 00-
MM 00S13aHHOCTSIM CTOPOH OTHOCHT T€, KOTOPbIE CBOWCTBEHHBI BCEM JIMIIAM,
o0InaaronyM nporeccyalibHOM 3aHHTEPECOBAHHOCTEIO, K CIIEIUATILHBIM —Té,
KOTOpBIe 00YCIIOBJICHBI MAaTEPUATBLHO-TIPABOBBIM HHTEPECOM B UCXOJIE Jieia’,
JlanHas mo3MLMA TOAJEPIKUBACTCS HMHBIMU YYE€HBIMHU-IIPOLECCYyaTUCTaMU
(A.A. Bacobim®, T.JI. Ocokunoii*, T.C. TapaHoBoii® u 1p.).

B cooTBercTBHM € yKa3aHHBIM MOJX0JIOM OOIIMIT XapakTep UMEeT 3aKpe-
tuteHHas cT. 56 I'TIK 0653aHHOCTD I0pHANYeCKH 3aMHTEPECOBAHHBIX B HCXO/1E
a1 (S, Y4acTBYIONIMX B Jiesie) J0OPOCOBECTHO MONB30BaThCs MIPUHA/IIE-
MKaIUMH UM NPOLECCYaIbHBIMU MpaBaMu. Tak, CTOPOHBI JOJIKHBI CBOEBpE-
MEHHO SIBIISIThCSL B CYJI, COOJIOAATH ITOPS/IOK B CyA€OHOM 3aceqaHuu, co00-
aTh HHPOPMAIIUIO, COOTBETCTBYIOIIYIO JeUCTBUTEILHOCTH, MOTUBHPOBAThH
3asIBJICHUS M XOJIaTalCcTBa, HE 3JI0yNOTPEOIATh BPEMEHEM Cy/a U IPYTHUX JIHIT
u 1. 1. [lpuMepom crieranbHON 00513aHHOCTH MOXKET CITY)KHTh 00sI3aHHOCTh
10 COOITIONIEHNIO TPeOOBAaHNH K (hOpPME U COAEPIKAHUIO MPOIECCYABHBIX J10-
KyMEHTOB O BO30Y)KJCHUH IPOU3BOICTBA 110 TPAXKIAHCKOMY ey, 110 J0Ka-
3bIBaHHIO (D)AKTOB, HA KOTOPBIE CTOPOHA CCHUIAETCSl KaK HA OCHOBAHUE CBO-
nx TpeboBaHMH OO BO3paXKEHHH, 10 yIUIaTe rOCYJapCTBEHHOH MOILIMHBI
1 BO3MEIICHUIO CYIeOHBIX U3/IEPKEK TI0 JIEITy.

OtedecTBeHHast CyAeOHas! MPAKTHKA CBUIETEIBCTBYET O MHOTOYHMCIICH-
HBIX (paKTax HeZOOPOCOBECTHOTO MOBEJEHUSI CTOPOH, CBSI3aHHOTO CO 3JI0-
yIoTpeOieHneM MpoIecCcyalbHBIMU MpaBaMu (OJHOBPEMEHHOE O0palieHue
B HECKOJBKO CYIeOHBIX YUPEKACHHH NpU aJbTEpPHATHBHOW MOICYTHOCTH,

1 Cm.: Kupsens W.JO. CTOpOHBI B IPaKJaHCKOM H XO35HCTBEHHOM Mporecce [DIeKTpoH-
HbIH pecype] : [0 cocrosamio Ha 24.11.2003 r] // KoncynsrantIltoc. beapycs / OO0 «lOp-
Cnektp», Hau. nentp npasosoit nudopm. Pecn. benapycs. — Munck, 2015.

2 Cwm.: Caxnosa T.B. Kypc rpaxmanckoro nporecca. — C. 199-200.

3Cm.: Biacos A.A. I'paxpanckuii nponecc. — C. 102.

4 Cm.: Ocokuna IJI. Ipaxkanckuii npouece. O6ast yacts. — C. 182.

5 Cm: Tapanosa T.C. I'pasxnanckuii porecc. O6mmast yacts. — C. 155.
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HEOJTHOKPAaTHOE U CYIIECTBEHHOE M3MEHEHHE MCKOBBIX TPEOOBAaHUIA B XOe
cyneOHBIX 3aceaHui, o1adya HEMOTHBUPOBAHHBIX 3asIBJICHHH, HENPEICTaB-
JIEHUE J10Ka3aTelIbCTB IIPU BO3MOXKHOCTH 3TO clejaTh, oOpallleHue ¢ Xoza-
TalicTBaM1 O MPOU3BOJICTBE JEHCTBHI, KOTOPBIE CTOPOHA B JTAIILHEHIIIEM He
HaMepeHa COBEPIIATh, U T. 11.). DTO MOCITYKHUIO OCHOBaHHEM BO3HUKHOBEHHS
B CyJIEHCKOM COOOLIECTBE TUCKYCCUH O HEOOXOAUMOCTH 3aKOHOAATEIbHOIO
Cy)KeHHUsI 00beMa IPOILeCCyaIbHbIX IIPaB CTOPOH JUOO OrpaHUYEHHs BO3-
MOXXHOCTH TOJTE30BaHUS UMU™.

Hewucnonnenne 00s3aHHOCTEH SIBISIETCS OCHOBAHUEM NPUMEHEHHST Mep
MPOLIECCYalIbHOM OTBETCTBEHHOCTH. B 4acTHOCTH, Ha CTOpOHY, CUCTEMATH-
YEeCKH NPOTHBOJCHCTBYIONIYIO NMPABUILHOMY M OBICTPOMY PacCMOTPEHHUIO
U Pa3pelIeHUIO JIeNa, Cy MOXKET BO3JIOXKUTb YILIATy B IIOIb3Y APYTOi CTOPOHEI
KOMITEHCAIUH 33 (paKTHIEeCKyIo nmotepro pabouero Bpemenu (ct. 138 I'TIK);
IIpY HapyLIEHUU IOPs/Ka B 3a5Ie CyAeOHOro 3acelaHus — OTIIOKHUTH pa3bupa-
TenbeTBO Aena (4. 3 ct. 272 I'TIK), B ciyyae nposiBICHUS HEYBAKEHUS K CYLY,
BBIPA3MBLIETOCS B HEIMIOAUYMHEHUH PACHOPSHKEHHIO MTPEICEeNaTeNbCTBYOIIe-
O, 100 MPHU COBEPIICHUH JEHCTBUH, CBUIETENBCTBYIONIMX O SIBHOM IIpe-
HeOpeXEeHUH K Cy/ly WIIM YCTAHOBJICHHBIM B CyJle IIpaBWJaM, — IPUBJIEYb K
aJIMUHUCTPaTUBHON OTBeTCTBEeHHOCTH (4. 6 cT. 272 I'TIK).

7.2. IlponeccyaapHOe coydacTue

Kak mpaBuio, B Jienax MCKOBOTO ITPOM3BOJCTBA YYacTBYIOT JBa JIUIIA,
MEXIy KOTOPBIMH CYIIECTBYET CIOp O IIpaBe, — UCTEI M OTBETYHK. B TO ke
BpeMsI IpakKIaHCKOE MPOIECCyaabHOE 3aKOHOIATENLCTBO IPelyCMaTpruBaeT
BO3MOYKHOCTD IIOSIBIICHHSI B OJJHOM MPOIIECCE HECKOJIBKUX UCTIOB WM He-
CKOJIBKMX OTBETYHMKOB, a TAK)KE OJIHOBPEMEHHYIO MHOTOCYOBEKTHOCTD KaK Ha
CTOpOHE HCTIA, TAK M Ha CTOpOHE oTBeTYMKa. COBMECTHOE y4acTHe B Jiele
HECKOJIBKMX MCTIOB JINOO HECKOIBKHUX OTBETYNKOB, HHTEPECH! U TPEOOBAHNUS
KOTOPBIX HE MCKIIFOYAIOT JIPYT Apyra, UMeHyeTcs cortacHo ct. 62 ['TIK mpo-
HeccyaJbHBIM cOydacTHeM. B TaHHOM citydae cy/1 CTalKUBaeTCs C CUTYallH-
€M, KorJa B paMKax MPOU3BOJICTBA [0 OTHOMY I'PayKAaHCKOMY JIeNTy pa3peria-
eTcsl FOPUIMUECKUN KOH(IIMKT HECKOJIIBKUX YIIPABOMOYEHHBIX M 00S3aHHBIX
CyOBEKTOB, COCTOSIIIMX B CIIOPE O CyOBEKTHBHOM IpaBe JHO0 OXpaHsIeMOM
3aKOHOM HMHTEpece.

WHcTutyT mporeccyanbHOro COy4acThs MO3BOJISIET 00ECTIEUUTh 3alUTY
MIPaB ¥ MHTEPECOB TPAXIaH U FOPUIMUECKHX JIMI C MUHUMaJIbHBIMU (pHUHaH-
COBBIMH U BPEMEHHBIMHU 3aTPaTaMH CyJa M Y4aCTHHKOB CYJOHNPOH3BOJICTRA.

1 Cm., Hanipumep: Caayk B. O HeKOTOpBIX pobiieMax, CBSI3aHHBIX CO 3JI0YNOTpeOIeHHEM
CTOPOHAMH MPOLECCyallbHBIMU IIpaBaMu B rpaxaanckoM mpouecce // FOctuims benapycn. —
2012. —Ne 1. —C. 26-28.
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[Tpu 3TOM mocTHraeTcs emie oHa BaKHEHIIas 1eJb: MPeI0TBPAaIlaeTCs BO3-
HUKHOBEHHE B OyaylleM CyAeOHBIX MPOLECCOB MO TOMY JK€ CIIOpPY H, Kak
CJIE/ICTBHE, BOBMOKHOCTh BBIHECEHHUS CYJOM IPOTHBOPEYAINX IPYT JPYTY
TIOCTaHOBJICHHH T10 CYIIECTBY JIeJa.

dopmupoBaHuE yUSHHUS O TMPOIECCYaTbHOM COYYaCTHH CBA3aHO C aKTHB-
HBIMH JUCKYCCHSMH O €ro Crieln(puyecKux npusHakax'. basupysch Ha aHa-
JIM3€ UMEIOIINXCS B HAYKe IPaskAaHCKOTO IPOIECCYaNTbHOTO MTPpaBa TEOPETH-
YEeCKHX KOHIIENIIHH 10 Ha3BaHHOHW NMpoOJieMe, MOKHO BBILACIUTH CIIETyOIIHe
RPU3HAKU NPOUECCYATLHO2O COYHACHIUA.

MHOTOCYOBEKTHOCTh Ha CTOpOHE (CTOpOHAX) Mpoliecca;

HanM4Iue o0UMX npaB U (M) 00I3aHHOCTEH, BHITEKAIOIINX U3 CIIOPHOTO
MarepHabHOTO IIPaBOOTHOIIEHNUS;

B3aMMOCBSI3b TPEOOBaHMI 1 MHTEPECOB COyYaCTHHKOB.

B 3asucumocmu om mozo, Ha KaxKoii cmopoHe npoyecca 603HUKaem
MHO20CYOBEKIMHOCHLY, PA3IUYAIOm ClledyIoujue 6UObL COYYACHUL.

axkmueHoe (HATNYUe HECKOIBKHX JIMI Ha CTOPOHE UCTIA, TIPH 3TOM KaX-
JI0€ U3 HUX UMEHYETCSl COUCTIIOM). [IpruMepoM aKTHBHOTO COy4aCTHsI MOXKET
CITy’)KHTh TpeOOBaHNE HECKOJIBKHUX HACJIEIHUKOB MO 3aKOHY K HACIIETHHUKY T10
3aBEIAHMIO O TIPU3HAHUM 3aBEIaHUs HEIEHCTBUTENBHBIM B CBSI3H C Hapy-
HICHHEM TpaBui o ero gopme (1. 2 ct. 1052 I'K);

naccugHoe (MIPUCYTCTBUE HECKOJBKHX JIMI HA CTOPOHE OTBETYMKA, KaX-
JI0€ U3 KOTOPBIX SIBISETCS COOTBETYMKOM). Tak, B Jeiax O JHIICHUU POIU-
TEJILCKUX ITIpaB B OTHOIIEHHHM OOOWX POJUTENEH HCTIOM SIBIISIETCS HECO-
BEpPLICHHOJIETHUI PeOEHOK, a OTBETYMKAMHU — JIMIA, YKA3aHHBIE B KayeCTBE
pomuTeneil B 3aMiUCH akTa o ero poxxaenuu (m. 5 mocranosneHus [lnenyma
Bepxosnoro Cyna Pecryomiku benapycs ot 26 centsiops 2002 . Ne 7 «O cy-
JeGHOM MPAKTHKE MO Je7IaM O JIUIICHUH POJUTEIBCKHUX MPaB»);

cmeuiantoe (OJJHOBPEMEHHAs MHOTOCYOBEKTHOCTh Ha 00EHX CTOPOHAX
nporecca, BOSHUKAONIAsl B CIIydae MpPEeIbsIBICHUS NCKa HECKOJIBKUMH HCT-
[[AMH K HECKOJIbKUM OTBETUYHKaMm). MImrocTpanue TaHHOTO BUIa COYYacTHs
MOXET OBITh TpeOOBaHHE COCOOCTBEHHHMKOB JKHJIOTO JOMa O BO3MEIIECHHU
Bpeza, IPUYMHEHHOTO UX UMYILECTBY, K JINI[AM, COBMECTHBIMH JIEHCTBHUSIMU
KOTOPBIX OBbUT MPUUUHEH YIIEepO.

1 Cm.: Abannna A.1O. TlporeccyansHoe coydacTie B TPAKIAHCKOM CYIONPOU3BOICTBE :
aBroped. Juc. ... kau. ropus. Hayk : 12.00.15/ Mock. roc. ropua. akag. um. O.E. Kyraduna. —
M., 2011. — 27 c. ; T'onuaposa O.C. Coyuactue B rpaxaanckoM nporecce Poccun u CIIA :
MoHorpadust. — M., 2014. — 208 c. ; duaunnos C.A. TeopeTnueckue ¥ MPaKTHIECKHUE ACTICKTHI
IPaKIAHCKOTO MPOLECCyaIbHOTO COydYacTHs : aBroped. [uc. ... KaHx. ropuj. Hayk : 12.00.15/
Capar. roc. akan. npasa. — Caparos, 2011. — 22 c. ; lllernna E.A. VHCcTUTYT npolieccyanbHOrO

COy4acTHsi B TPaKJaHCKOM IIpolLeccyasbHOM npase Poccuu : aBroped. [HC. ... KaHI. FOPHI.
Hayk : 12.00.15/ Tam6. roc. yH-1. — Tam608, 2009. — 25 c.
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B 3asucumocmu om xapaxmepa mMamepudanbHO-NPAGOGHIX CGA3EIL
Mexncoy cydveKkmamu CnOpPHBIX NPAGOOMHOWIEHUI] PA3IUYAOm ciedylo-
wyue Ubl NPOUECCYANbHOZO0 COYHACHUL.

neobxooumoe (o6s3amenvroe). OHO UIMEET MECTO B TEX CIydasiX, KOraa
CyIl HE MOXET Pa3pelInuTh MO CYIIECTBY BOIIPOC O MpaBax M 00A3aHHOCTAX
OJIHOTO CyOBEKTa CIIOPHOTO MPABOOTHOIICHUS 6€3 OJIHOBPEMEHHOTO paspe-
LICHHS BOIPOCA O MPaBax M 00S3aHHOCTIX OCTAJIBHBIX CYOBEKTOB JaHHOTO
MPABOOTHOIICHHUS, T. €. 0€3 UX 00A3aTENBHOTO YYACTHS B JIeJie B Ka4eCTBe
UCTIOB 0O OTBETUMKOB. Hampumep, UCk 0 pasnene oOlei coOCTBEHHO-
CTH HE MOXET OBITh pa3pelieH 0e3 y4acTHs BCeX COCOOCTBEHHHKOB CIIOP-
HOTO UMYILECTBA,;

paxyremamusnoe (603mooicnoe). [lomo6HOE coydacTre BO3HUKAET B CIIy-
Yasx, KOraa Cya B LeJ X MPOIeCCyaabHON SKOHOMUH 00bEANHSIET HECKOIBKO
OJIHOPOJHBIX TPeOOBaHMIi, KOTOPbIEC MOIITH OBl OBITH PACCMOTPEHBI U pa3spe-
LICHBI HE3aBUCUMO JIPYT OT Jpyra. [IpuMepom (akyasTaTHBHOTO COyYaCTHs
MOTYT CIYXKHTh TPeOOBaHHUS HECKONBKUX MOTEPIEBIIMX O BO3MEIICHUH Bpe-
11, IPUYNHEHHOTO UX UMYILECTBY B pe3yJbTaTe XyIUTaHCKUX NEeHUCTBHIA, CO-
BEpIICHHbBIX OMHUM JHIIOM. Takoro pofa TpeboBaHus (MCKH KXIOTO U3 MO-
TEPIEBIINX K MPUYMHUTEITIO Bpea) MOTYT ObITh PACCMOTPEHBI H Pa3peIICHbI
IO CYUIECTBY B OTJEJBHbIX Mpoleccax. OHAKO B CUITYy OMHOPOIHOCTH Hpe-
MeTa U OCHOBAHHSI UCKOB IeJIecO00pa3Ho X 00bEINHEHHE B OJHOM JeNie C
MPUBJICYCHUEM BCEX COHMCTIIOB.

I'paxxnanckoe mporeccyalbHOE 3aKOHOIATENBCTBO OMPEJENsieT OCHOBA-
HUSI HeoOxoauMoro u (akyneratuBHOTO coydactust. Cormacho m. 1, 2 4. 1
ct. 62 T'TIK ocHoBaHMsIMU (YCIOBHSME) HEOOXOMMOIO COYyYaCTHsI IPH3HA-
I0TCs O0IIMe JUIsl COMCTIIOB JMOO COOTBETYHMKOB MpaBa MM OOS3aHHOCTH,
SIBIISIOIIMECS MPESAMETOM CIIOPa, a TAKKe eUHOE (haKTHIECKOE W MTPABOBOE
OCHOBaHHME BO3HMKHOBEHHMS IAaHHBIX NpaB U obOs3aHHOCTEi. OO 00s13arein-
HOM COy4YacTHH CBHJCTEJIBCTBYET, KaK MPABHUIIO, MHOTOCYObEKTHOCTh MarTe-
pHANBHBIX MPABOOTHOUICHHH (HATHYHEe COCOOCTBEHHHKOB, COHACIIETHHUKOB,
COJIMJIAPHBIX JIOJDKHUKOB H T. II.).

I'paxxnanckoe mporeccyanbHOe 3aKOHO/IATENBCTBO HE COAEPXKHUT yKasza-
HUH Ha KOHKPETHBIE CIy4an HeoOXoauMoro coydacTusi. OfHaKo B Cy/eOHOM
MPAKTHKE yCTAHOBUIIOCH )KECTKOE MPABUIIO: MPU HATUYUH B OCHOBE 3asIBJICH-
HOTO TpeOOBaHUs MpaBa MO0 00SI3aHHOCTH, OOIIMX IS HECKOJIBKUX CYObh-
€KTOB, COy4YacTHe sIBIsieTCs 00s13aTeNbHBIM. Tak, ¢ 06s3amenvubiM npusnede-
HUem 8 npoyecc COUCMYO8 Wil COOMEEMYUKO8 PaCCMATPUBAIOTCA

cropbl 06 0CBOOOK/ICHUH UMYIIECTBA OT apecTa (HCKIIOUCHUH U3 OMH-
CH), OTBETYHKAMH T10 KOTOPBIM SIBJISIOTCS TOJDKHHK, Y KOTOPOTO MPOH3BE/ICH
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apecT UMYIIECTBa, ¥ T€ IOPUINYECKUE WK (HU3UYECKHE JINIA, B YbHX HHTE-
pecax HaJIOKeH apecT Ha MMYIIECTBO. Eciy apect Ha MMyIIECTBO HaJOXKEH
B CBSI3H C €T0 KOH(UCKAIMEH, OTBETYMKAMH SBIISIOTCS OCY>KAEHHBIH U COOT-
BETCTBYIOLINH (hrHAHCOBBIN opraH (1. 4 moctanoBnenus [Inenyma Bepxos-
Horo Cyna Pecryonuku benapycs ot 10 nekadpst 1993 1. Ne 12 «O mpaxruke
TIPUMEHEHHS CylaMH 3aKOHOJATeNIbCTBA MPH PACCMOTPEHUH /il 00 OCBO-
OO0XICHUM UMYILIECTBA OT apecTa (MCKIIOUCHUH U3 OTUCHU)»);

Cropel 00 ONPOBEPKEHUH IMOPOYAIIMX HCTHA CBEICHHWH, pacmpocTpa-
HEHHBIX B CPEJCTBaX MaccoBOW MH(OpMaIH, I7ie B Ka4eCTBE OTBETYHKOB
TIPUBJICKAIOTCS] ABTOP M COOTBETCTBYIOIIHI OpraH CPEACTB MaccoBOU HHGOP-
Manuu (pefakiws, HHPOPMAIMOHHOE areHTCTBO, JPYrOW OpraH, OCyIIecT-
BISIIONIMIHA BhIyck uHGOpMaimn) (. 11 nocraHonenus [lnenyma Bepxos-
Horo Cyna Pecryonuku benapycs ot 23 nekadps 1999 1. Ne 15 «O mpaxruke
paccMOTpeHUsl CyJaMu TPaKAAHCKHUX JIeNl O 3alUTe YECTH, JOCTOMHCTBA
U JICTIOBOM permyTarumn»);

CHOpBI O pa3Jiesie UMYIIECTBa, HAaXOIIErocs B 00mel coOCTBEHHOCTH,
COOTBETYMKAMHU B KOTOPBIX BBICTYINAIOT BCE COCOOCTBEHHMKH, 332 MCKIIIOYE-
HueM uctia (ct. 255 I'K);

CHOPBI O BO3MEIIEHUH Bpe/ia, IPUUYMNHEHHOTO COBMECTHBIMHU JIEHCTBHSIMU
Heckonbkux Jui| (cT. 949 T'K);

CIOpPBI O BO3MELIEHUH Bpena, IPUUYMHEHHOTO CMepThio KopMmuibna. Co-
UCTLAMH B 9TOM Clly4ae SIBJSIFOTCSl BCE JIMIIA, COCTOSIIUE Ha VKAWBEHHU
yMepitero rpaxaanuna (ct. 957 I'K);

Jiena, Bo30yX/IEHHBIE 10 MCKY MPOKypopa O NMpH3HaHWU JOroBOpa He-
neiicrButensHbiM (cT. 167 T'K). B 3ToM ciyuae B KauecTBE COOTBETYUKOB
B TIPOLIECC TIPUBIIEKAIOTCSI CTOPOHEI IO IAHHOMY JIOTOBODY;

Jiena O BBICEIICHMM W3 JKWJIOTO ITOMEIIEHUs] TOCYIapCTBEHHOTO JKH-
JUITHOTO (DOHAA JIMIL, UMEIOIINX MPH OTCYTCTBHH yBAKUTEIBHBIX NPHYHH
6-MecsSYHyI0 33/I0JDKEHHOCTS I10 TIIaTe 32 JKHIJIMIHO-KOMMYHAJIbHBIE YCIIy-
T, CYMM 3a MOJIb30BaHUe KIIbM nomenieHueM (cT. 86 JXKK). B momo6HbIx
CHOpax COOTBETYMKAMMU SIBIISIOTCS HAHMMATEJb U COBEPIICHHOJIETHUE YICHBI
€ro CeMbH, MOAJIeKAIME BHICEIICHUIO BMECTe ¢ HUM. Te ke mpaBuia mpu-
MEHSIOTCSI TIPH BBICEJICHUH TPaKAaH M3 CIY)KEOHOTO >KMIJIOTO MOMEIIEHUS
rocynapcTBeHHoro xununHoro ¢ounaa (cr. 92 XKK), u3 xuaoro nomenieHus
rOCYIapCTBEHHOTO KUIHITHOTO (oHaa B obmexurun (ct. 93 XKK), u3 xu-
JIBIX MOMEIeHUH, Haxomsiumxces B 3anore y 0anka (ct. 87 XKK), B cBsizu co
CHOCOM JKHJIOTO JIOMa JIM0O B CBSI3U C IIEPEBOIOM JKMIJIOTO TIOMEIIECHHS B He-
xwunoe (ct. 88 KK).

B kauecTtBe 0OcHOBaHMi (ycoBHi) haKynbTaTHBHOTO COy4YacTus B . 3 4. 1
c1. 62T'TIK npeycMoTpeHbI OIHOPOAHBIE ITPaBa v 0013aHHOCTH COyYaCTHHUKOB,
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SIBIISIIOIIUECS ITPEZIMETOM CIIOPa, & TAKKE OAWHAKOBBIE (PaKTHYECKUE U MIPaBO-
BbIE OCHOBaHMS BOSHHUKHOBEHHS YKa3aHHBIX IIpaB U obOs3aHHOCTEH. Crienyer
MIOMYEPKHYTh, YTO B JAHHOM CIIydae pedyb HIeT 00 aHaJIOTMYHOCTH (haKkTHye-
CKHUX M TIPaBOBBIX OCHOBAHWH B OTJIMYHME OT 00S3aTEJHHOIO COydYacTHsl, BO3-
MOKHOTO JIMIIH TIPY HATMYUH €AMHOTO ISl BCEX COyYaCTHUKOB (haKTHIECKOTO
1 MTPaBOBOTO OCHOBAHMSI BO3HUKHOBEHHS MX TIPaB M 00S3aHHOCTEH .

[IpoueccyanpHOEe coydacTHe MOXKET BO3HHUKHYTh KakK IO HHHUIMATHBE
cyda, Tak W mo uHunuaruee ctopoH (4. 3 cr. 62 I'TIK). Onpenenenue cyna
0 HEJIOIYIIEHNH JIMIA K yYacTHIO B Jiejie B KaueCTBE COYYAaCTHHUKA MOXKET
OBbITH 00KATOBAHO MJIM ONPOTECTOBaHO. Bo MCITOMHEHHE NPHUHIMIIA JUCTIO-
3UTHBHOCTH Cy/l HE MOXKET M0 COOCTBEHHO!H MHUIIMATUBE NPUBJIEKATH B IPO-
LIECC COUCTILIOB, a JINIIb BIPaBe Pa3bICHUTH UM BO3MOKHOCTb BCTYIUICHUS
B nporiecc. FlHoe mpaBoBOE MOJOKEHNE Y COOTBETYMKOB — UX COINIACHS IS
TIPUBJICUEHHUS K YUACTHIO B JIeJie He TpeOyercs.

Bcerymnenue (mpuBliedYeHre) COyYacTHUKA B MPOIECC BO3MOXKHO JI0 BbI-
HECeHHs pelieHus 1o jeny. Bmecte ¢ TeM mogo0HOe IOMycKaeTcs U npu
TIOBTOPHOM €0 PacCMOTPEHUH B Cy/e NEpBOH MHCTaHIMHM Ha OCHOBAaHHHU
YKa3aHUH KacCallMOHHOTO JHOO HaJ30pPHOIO Cy[a, a TaKk)Ke MOCie OTMEHBI
peLIeHus 110 BHOBb OTKPBIBIINMCS 00CTOSITETIHCTBAM.

[IpoueccyanbHble COyYaCTHHKH IOJIB3YIOTCSI MpaBaMH W UCIIOJIHSIOT
00s13aHHOCTH CTOPOHBI. Kak[plii M3 HUX MO OTHOIIEHUIO K JAPYroi CTOpO-
HE BBICTYIAeT CaMOCTOSITENIFHO U B CBOMX JICHCTBHSAX HE 3aBHUCHT OT JIPYTHX
COYYaCTHHKOB. PacrmopsiiutenbHbIe JSHCTBUS COyYaCTHHKA (OTKA3 OT HMCKa,
MPU3HAHKE UCKa) HE BIMSIOT Ha MPOLECCyalIbHBIC MPaBa JIPYTHX COyYacTHHU-
KOB. OHM MOT'YT HacTauBaTh Ha PaCCMOTPEHUH JieJIa M BHIHECEHUH YIOBIIET-
BOPSIIOIIETO UX PELICHUS.

OOIIHOCTh UHTEPECOB COYYACTHUKOB, BHICTYNAIONIMX Ha OIHOW CTOPO-
He, 00yCJIOBIIMBAET MX ONpe/IeNICHHYI0 B3auMOCB3b. [Ipexie Bcero 3To BhI-
paxkaercsi B BO3MOKHOCTH TTOPYYCHHUS BEICHHUSI Jiefia ofHOMY M3 HuX (4. 4
ct. 62 T'TIK) 1160 B BO3MOXHOCTH UMETH OOIIETO MPEACTABUTENS, 4 TAKKE
B MpaBe COyYacTHHKA (COyYaCTHUKOB) MPHUCOCTHMHUTHCS K KacCallHOHHOM
*kajobe, KoTopyro mozaan apyroi coucrerl (cooreruuk) (ct. 415 I'TIK).

BwMmecrte ¢ TeM caMOCTOSTEIBHOCTh MPOIECCYANBHOTO CTaTyca KaXKa0ro
COYYaCTHHKA IPH PeaIn3alii pacropsiAMTEIbHBIX IIPaB UMEET CBOM TIpeie-
JIBL. DTO OOYCIIOBIICHO PA3JIUYHON CTCTICHBIO B3aMMOCBSI3H MX TpeOOBaHHI
W WHTEPECOB IpH 00s13aTeNbHOM U (haKyJIBTaTHBHOM coydacTuu. B mocnen-
HEM Cllyyae CaMOCTOSITEIbHOCTh COYYaCTHHKOB MAaKCHMaJIbHA, ITOCKOJIBKY
Ka)XIbIi M3 HUX 3alMIIAeT CBOU IIpaBa B OT/AEIHLHOM Ipoliecce, KOTOPBIH
MIPOXOJUT COBMECTHO C aHAJIOTHYHBIMH TIPOIIECCAMH 110 TPEOOBAHUSM Jpy-
THX JIMI B paMKax OJTHOTO Mpou3BojcTBa. [Ipu 00si3aTeIbHOM COy4acTuy, Mo
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o0OpazHomy BeIpaxkeHnio H.A. KOpkeBruYa, B POIECCYANTBHOM ACSTEIEHOCTA
COUCTIIOB U (MJIH) COOTBETYMKOB JAECHCTBYET MPUHIIUII: OJMH 3a BCEX U BCE
3a ogHOTOY. DTO O0OYCIIOBJIEHO TEM, YTO BBH/Y HEJEIMMOCTH MpEIMeTa CIo-
pa coBepleHUE PACTIOPSUTENBHBIX TEHCTBUI B €0 OTHOIIEHUH BO3MOXKHO
TOJIBKO TP OOIIEM COTIACUU BCEX 3aMHTEPECOBAHHBIX JIUII.

7.3. 3aMeHa HeHajJIeXKaIleyl CTOPOHBI

IMockonbky mpu BO3OYKAEHHH TPaXKITAaHCKOTO Jefla CYIIeCTBYET JIMIIb
MPEINOIMKEHHE O TOM, YTO CTOPOHBI (MCTEIl U OTBETYHK) SIBISIOTCS JCH-
CTBHUTENLHBIMHA yYaCTHHKaMH CIIOPHOTO IMPAaBOOTHOLIEHHS, Uil TpHOOpe-
TEHMsl CTaryca HaJUIeKalllell CTOPOHBI YKa3aHHBIM CyObeKTaM HeoOXOIu-
MO 0051a1aTh 0COOBIM CBOWCTBOM — HPOLECCYaJbHOW JIETHTUMAIMEH, T. €.
CHOCOOHOCTBIO OBITh HAJUISKAIIUM HCTIOM U HA/JIEXKAIIUM OTBETYHKOM
B KOHKPETHOM I'pakJIaHCKOM fiejie. Mcren terutumupyer cedst, 10Ka3as, 4To
MMEHHO eMY IPUHAUIEKHT CIIOPHOE MPaBo, KOTOpOE HapyHIeHo JIMbo ocma-
pHUBaeTCs Ha3BaHHBIM MM OTBETYMKOM. JlerMTMManusi OTBeTUYMKa 3aKIroda-
eTcs B HaJWYMU COOTBETCTBYIOIUIEH MaTepUalIbHO-NPABOBOM 0OS3aHHOCTH
Triepet MPOTHBOIIOIOKHON CTOPOHOM, KOTOpasi UM HE UCIIONHSAETCS JIH00 UC-
TIOJTHSIETCS HEeHauIeKalM oopazoM. CieoBaTesIbHO, HeHAAJIeKaIast CTOo-
POHA B IrPa’kAAHCKOM Mpouecce — CyObEKT CIOPHOTO ITPaBOOTHOLIEHUS], HE
00TaTArOIIUH MTPOIIECCYATLHON JISTUTUMAIINCH .

Hannuue 1160 oTCyTCTBHE JIETUTUMAILIMH Y COOTBETCTBYIOIIEH CTOPOHBI
yCTaHaBJIMBAETCs CyIOM 0 MarepuaiaMm jena. Eciu mmerommecst B jene
JIOKa3aTeNbCTBa YKa3bIBAalOT HAa TO, YTO JIMIIO, MOJABIIee MCK, He oOnamaer
CHOPHBIM ITPAaBOM, JHOO JIMIIO, HA3BAHHOE B Ka4eCTBE OTBETUHKA, HE SIBIIS-
ercs CyObeKTOM CHOpPHON OOS3aHHOCTH, TaKHE YYaCTHHKH Ipolecca Mmpu-
3HAIOTCS HeHauIexKamuMu. Hanpumep, npu 3asBJIeHUH UCKA O BO3MEIEHUN
HMMYIIECTBEHHOTO Bpe/ia, MPUYMHEHHOTO AEHCTBUSIMH JIUIA, TPU3HAHHOTO
HeJleecriocoOHBIM, K CAaMOMY HeJleecrioCOOHOMY TOCIIEIHHUMN SBIIsIETCS HeJle-
THTUMHPOBAHHBIM OTBETYHNKOM, TIOCKOJIBKY B CHITY 3aKOHA HE HECET CIIOPHOM
o0s3aHHOCTH TIepe] moteprneBmuM: cortacHo m. 1 ct. 945 I'K orBercTBeH-
HOCTb 32 BpeJl, NPUYNHEHHBIH HeJleecrioCOOHBIM, BO3JIaraeTcs Ha €ro OreKy-
Ha J100 OpraHu3alrIo, 00S3aHHYIO OCYIIECTBIISATh 32 HUM Haa30p.

B psane cimy4aeB Haasexamnye CTOpOHbI MOTYT OBITH OIPE/IENIEHBI NCXOIIS
13 HOPM MaTepUaIbHOTO MPaBa, PETYIUPYIOMINX CIOPHEIE TPAaBOOTHOIICHHSI.
Tak, ct. 46 KobC ycranaBnuBaeT KpyT JIH1, HIMEIOIIUX IPaBO TpeOOBATH MpH-

1 Cwm.: ¥Opkesnu H.I. Coydactre W TpeThU JIMIa B TPAXKIAAHCKOM MPOLECCE. KOMMEHTa-
puii k ct. 62, 65-69 I'TIK Pecny6nuku Benapyce [Dnexrponnsiii pecype] : [mo cocrosHuio Ha
17.12.2002 r.]. — locryn u3 crpas.-npaBoBoii cucremsl «Koncymsrantlioc».
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3HaHUsI Opaka HeleHCTBUTENbHBIM (CYNPYTH; JIHIA, PaBa KOTOPBIX HapyIlle-
HBI 3aKJTIOUYEHNEM 3TOTO OpaKa; OpraHbl ONEKH M MONEYUTENBLCTBA; TPOKYPOP
B TIPEyCMOTPEHHBIX 3aKOHOM CITy4asix, OpraHbl BHyTPEHHHX e B Cllyda-
SIX, Koryia Opak, 3aKIII0ueHHBI HHOCTPaHHBIM I'paKJaHUHOM WIIH JIULIOM 0e3
rpakAaHCcTBa ¢ rpakaaHuHoM PecryOnuku benapyck 1mbo MHOCTpaHHBIM
TPKAaHMHOM WM JIMLOM 0€3 Tpa)KIaHCTBa, MOCTOSHHO MPOKUBAFOIINMHU
B Pecny0Onuke Benapych, mociTysKuil OCHOBaHHMEM JUTS BBIJa4 HHOCTPaHHO-
My TpaXIaHUHY WIH JUIY 0e3 rpa){JaHCTBa pa3pelleHus Ha MOCTOSHHOE
npoxxkuBanue B Pecriy6unrike benapych) U COOTBETCTBEHHO SIBISFOIIMXCS HAJI-
JIeKAIUMH MCTIIaMH IO JIaHHOW KaTeropuu rpaxaaHckux nen. CommacHo
. 1 ct. 948 'K oTBeTCTBEHHOCTH 32 Bpe/l, IPUYMHEHHBIH HCTOYHUKOM MOBBI-
IIEHHOI OIaCHOCTH, HECET €T0 BIIAJIEINel], T. €. JUIO, IPABOMOYHS KOTOPOTO
OCHOBAHBI Ha MMpaBe COOCTBEHHOCTH JTMOO HHOM 3aKOHHOM TUTYIe (Ha mpaBe
apeH/Ibl, TOBEPEHHOCTH Ha YMPABICHUE TPAHCIIOPTHBIM CPECTBOM H T. J1.).
CrnenoBaresibHO, HaJIe)KaIMM OTBETYMKOM [0 CIIOPaM O BO3MEIIEHHH Bpe-
Jla, IPUYMHEHHOTO TPAHCIIOPTHBIM CPEJICTBOM, SIBIISIETCS €T0 BIIaJIENIell, JaXe
€CIIM HE OH YTIPABJISLJI IaHHBIM HCTOYHHUKOM ITOBBIIIEHHON OMACHOCTH B MO-
MEHT NPUYMHEHHS Bpea.

B ToMm ciyuae, ecnu B X0z IPOM3BOJCTBA MO Jey OyAeT yCTaHOBJIEHO,
YTO MCK NPEABSBICH HE TEM JIMLIOM, KOTOPOMY ITPHHA/IEKUT IpaBo Tpebo-
BaHUs, MO0 HE K TOMY JIMILY, KOTOPOE JOJDKHO OTBEYaTh 10 MCKY, BO3HUKAET
HEO0OXOJMMOCTh NPU3HAHKS HENETHTUMUPOBAHHOM CTOPOHBI (CTOPOH) HEHAT-
JIexaniel u ux 3ameHsl. B cty monoxenuii ct. 63 I'TIK HeoOXouMbIM yCIto-
BHEM 3aMEHBI HEHAJUIS)KAIETO MCTLA SIBJSIETCS COIVIACHE JIMIA, MO/IABIIETO
WCK, Ha €ro 3aMeHy U COIVIacHe HaJUIe)Kalllero UCTIa Ha BCTYIUICHHE B MPO-
1iecc, a yCJIOBHEM 3aMEHbI HEHA/IIeXKAIIEro OTBETUYMKA — COIVIaCHE MCTIIA.

B 3aBucuMoOCTH OT Pa3IMYHOTO COYETaHUs MOMYYEHHOTO JU00 HEroiy-
YEHHOT'O COIVIacusl Ha BCTYIUICHHE B IPOIECC BO3MOXKHBI CIIEIYIOIINE BapH-
aHThl mpuMeHenus ct. 63 T'TIK (Tabi. 2) B OTHOIICHUH UCTIIA!

IpU COINIaCHH OOOMX HCTIOB (HEHAIUISKAIIETO U HAJJIeKAIIEro) mpo-
W3BOJIMTCSI 3aMEHA U JIEJI0 PACCMATPHUBAETCS C YYaCTHEM HaJUIEXKAIIEro UCT-
na (4. 1 cr. 63 I'TIK);

TIPY COIIACHM HEHAJIeXkKAIIEeTo NCTIA HA €ro 3aMEeHy M OTCYTCTBUH CO-
1acusl HaJUIeXKalllero MCTHA Ha BCTYIUICHHE B IIPOILIECC MPOM3BOJCTBO IO
Jiety npekpaniaercs B cuity 1. 34. 1 ct. 164 I'TIK, moCKoNbKy 1 JIErUTHMUPO-
BaHHBIN MCTEll, ¥ HEJIETUTUMHUPOBAHHBIN UCTEI] OTKa3aJIMCh OT MCKa,

TIPY COTIACHM HAJIIKAIIETO MCTIA Ha Y4acThe B JieJie M OTCYTCTBHH CO-
I1acyst HEHAJIeXKAaIlIero UCTIa Ha €r0 3aMeHy Ha/IIeKallnid HCTEll MOXKET BCTY-
IIUTH B TIPOLIECC B KAYECTBE TPETHETO JIMIIA, 3asBIIOIIETO CAMOCTOSATEIBHBIE
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TpeboBanus Ha npeameT criopa (4. 2 ct. 63 I'TIK), Ho feno paccMarpuBaercs ¢
y4acTHeM HEeHaJJISKAIIEero HCTIIA, KOTOPOMY CYJl OTKA3bIBaeT B HCKE;

IpH OTCYTCTBUU COINIACHsl 000X HCTIOB (HEHAJIeXKAIIEro M HaJJIexka-
IIIeT0) TPOLECC MPOROIKACTCS ¢ YUaCTHEM HEHAUISHKAIETO UCTIA, KOTOPO-
MY CyIl OTKa3bIBacT B UCKe.

Tabnuya 2
BoseusbspiieHne HeHaIICKAIIETO Bonensbsasnenne HaUIeKAMIETO UCTHA
HCTLA Ha IIPUBJIEYEHHUE B MPOLIECC Ha BCTYTIJICHHUC B IIPOLICCC
HaJUICKALIEH CTOPOHBI coracue Hecoracue
Cornacue IIpousBonurcs 3amena | IIpousBoacteo 1o

HEHaJUIeXKalleil CcTopo- | Jeily NpeKpaliaeTcs
HbI, geso paccmarpuBa- | (. 3u. ler 164TTIK)
eTCsl C y4acTHEeM Haj-
nexamiero ucrua (v, 1
ct. 63 I'TIK)
Hecornacue Hannexamwuit ucreny mo- | Ilpouecc npomomxa-
JKET BCTYIHUTH B MPOLIECC | €TCs C ydacTHeM He-
B Ka4eCTBE TPETHErO JIU- | HAIUISKALIEro MCTLA,
11a, 3asBJISIOIIET0 CaMO- | KOTOPOMY CyJ OTKa-
CTOATCJIBHBIC TpeGOBa- 3bIBACT B UCKC

HUSl Ha TpeIMeT cropa
(4. 2 ct. 63TTIK)

Bapwuanrs! npumenenus cr. 63 I'TIK B oTHOIIEHHN OTBETYHKA CIIE/TYIONIHE!

TIPY COIVIACHM MCTHA Ha 3aMEHY HEeHaJJIe)Kalllero OTBETYMKA HaJjiexa-
IIMM CYJ TIPOU3BOJIUT 3aMEHY, U JIeJI0 pacCMaTpUBAETCsl C y9acTUEM HajjIe-
*kaiero orBetyrka (4. 1 ct. 63 I'TIK);

TIPY OTCYTCTBUH COIVIACHS MCTIIA HA 3aMEHY HEHaJIe)KAIeTO OTBETYHKA
HaJUTIeXKAIIUM Cy/l IPUBJIEKAeT HaUIEKAIEro OTBETYHKA B KAYECTBE BTOPOTO
orBerunka (4. 3 ct. 63 I'TIK). [Ipu aTOM J1eN0 paccMaTpUBaeTcs ¢ y4acTueM
JIByX OTBETUYMKOB (Ha/JIe)KAIETO U HeHA/IJIeXKAIIETO) U B CIy4Yae YIOBICTBO-
PEHUS UCKa OTBETCTBEHHOCTD BO3JIaraeTcs Ha JISTMTHMHUPOBAHHOTO OTBETYH-
ka. HeoOXomrMo MMeTh B BUILY, YTO HAJIEXKAIMH U HEHa/JIeKAIUH OTBET-
YHKH, y4acTBYs B OJIHOM JIeJIe, HE SIBIISTIOTCSI COOTBETYMKAMH, TIOCKOJIBKY OHU
HE CBSI3aHbI CHOPHBIM ITPABOOTHOLIEHUEM M UX HHTEPECH HECOBMECTUMBI.

3aMeHa HeHaIeKalel CTOPOHBI AOITyCKAaeTCs B X0l MPeIBapUTEIbHO-
TO CyeOHOT0 3aceanus JIn00 BO BpeMs Cy/IeOHOTO pa30upaTeIbCTBa 10 BbI-
HECEHUS peleHus 110 JeTy ¥ opopMIIsieTcs: MOTUBUPOBAHHBIM OTPE/IeICHH-
eM cyapu (4. 5 cr. 63 I'TIK). [Tocne mpon3BeIcHHOM 3aMEHbI pacCMOTPEHHE
nena B coorBercTBuu ¢ 4. 4 cr. 63 I'TIK HaunHaeTcs ¢ camoro Hadaia, T. €. CO

93


http://www.pdffactory.com

CTaJMy TIOATOTOBKH JeNia K CylneOHOMY CITyIIaHuo. [{efcTBUs, COBEpIlcH-
HBIE B TIpOIecce HEeHa/IeXalleld CTOpOHOM, HE3aBUCUMO OT TOTO, BHIObLIA
OHa M3 TIpoliecca JM00 HET, He MOPOXKIAIOT HUKAKUX TpaB M 00S3aHHOCTEH
JUTSL HAJIJIC)KAIIe CTOPOHBI, BCTYITUBIICH B JIEITO.

7.4. IIponeccyaspHOe IIpaBONpeeMCcTBO

B xo7ie rpaskIaHCKOTO CyIOMPOU3BOICTBA B CHITY PA3IMYHbIX TPUYHH BO3-
MOXXHBI H3MEHEHUS B COCTaBax CTOpoH. OJTHUM U3 BHJOB TaKMX M3MECHCHUMH
SIBJISICTCS 3aMEHa HaJIeKalIel CTOPOHBL. J{JIst 3TOro 3aKOH MpeyCMaTpUBaeT
HMHCTHUTYT MpaBomnpeeMcTsa. [lox mpaBonpeeMCTBOM B IOPUCIPYACHIMHU HO-
HHMAaeTCs Mepexofl MpaB M 00s3aHHOCTEH OT OJHOTO CYyOBbEKTa K IPYromMy
B CHITY 3aKoHa JTH00 norosopa’. [IpUMEHUTENBHO K MPOIIECCYaTbHOMY TPaBy
BeIyT pedyb O 3aMeHE JPYTHM JIUIIOM — MPABOMPEEMHUKOM CTOPOHBI, yda-
CTBYIOILICH B JIeNe, B CBSI3H C €€ BBIOBITHEM M3 Ipoliecca (Hampumep, B CiIy-
Yyae CMEpPTH IPaKJaHUHA-UCTI[A €r0 B JIEJIe MOXKET 3aMCHUTh HACIICTHHUK).
CrenoBarenibHO, MpoleccyaJbHOE MPABONPEEMCTBO MIPENCTABISET co0Oit
3aMeHy B Ipoliecce BhIOBIBIICH HayIexKalieii CTOpoHbI (MpaBonpe/IiiecTBeH-
HHKa) APYTHM JTHIOM (IIPABOIPEEMHUKOM).

[NporeccyanbHOE MPaBONPEEMCTBO BO3MOXKHO JIMIIb IIPU MpaBOIMpe-
€MCTBE B MarepHalibHOM MPABOOTHOIICHUH. Tak, B COOTBETCTBUH C 1. 1
cr. 552 T'K mpaBa omapsieMoro, KOTopomy MO JOTOBOPY JapeHUsl oOeliaH
Jiap, He MepeXoiIT K ero HacjeAHHKaM (ITpaBOMPEEeMHUKAM), €CITH HHOE He
MIPEyCMOTPEHO JoroBopoM. OmHako cormacHo 1. 2 ¢tT. 552 I'K o6s3anHOCTH
Japutens, 00eIaBUIero AapeHue, Mo o0IIeMy MpaBHTy EPEXOAT K ero Ha-
cneqHukaM (mpaBornpeeMHukam). Cle0BaTenbHO, TPU BOSHUKHOBEHUH TPO-
mecca Mo CHopy, BbITEKAOUIEeMy U3 OOCLIaHHs JapeHHs, TPaBOIPEEMCTBO
B JieJie BO3MOXKHO JIMIIIb HA CTOPOHE OTBETYHKA (apUTEs).

B 3aBHCHMOCTH OT OCHOBaHHH Mepexoia npas 1 00sI3aHHOCTEH OT MpaBo-
MPeIIIeCTBCHHHUKA K MPABOMPEEMHHKY BBIISISIFOT JIBA BHJIA MPOLIECCYaTbHO-
O IPaBOMPEEMCTBA!

obwee (yHuBepcanbHoe) UMEET MECTO B CIy4ac CMEPTH TPaXKIaHHHA
(m. 1 cr. 1031 T'K) u peopranuzanuu wopuaudeckoro juua (ct. 54 I'K). Tak,
cornmacHo 1. 1 ¢T. 54 T'K npu cnussHUN IOpUANYECKHX JIUIL TPaBa U 00s3aHHO-
CTH KaXXJIOTO U3 HUX, B TOM YHCJIC BO3MOYKHOCTD OBITh HCTIIOM M OTBETYHKOM
B CyJe, EPEXOAAT K BHOBb BO3HHUKILIEMY FOPHIMYCCKOMY JIUIY B COOTBET-
CTBHUH C MEPEATOYHBIM aKTOM;

yacmuoe (CUH2YIAPHOE) BOSMOXKHO TIPH MEPEX0/ie KOHKPETHOTO CyOhEKTHB-
HOTO TpaBa HAa OCHOBAHHH YCTYIIKH TpaBa TPeOOBAHMS, MEPEBO/IA JI0JIra, a TaK-
K€ B MHBIX CIIy4YasX MMEPEeMEHBI JHUIl B MATCPUAIBHOM MPABOOTHOIICHHH (4. 1

1 Cwm.: IOpuanueckas suiuknoneus / 3.C. bensiesa [u ap.] ; ots. pen. b.H. Tonopuua. — M.,
2001.-C. 817.
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ct. 64TTIK). B cryuae yeTymnku npaBa TpeOOBaHHUs IPOU3BOAUTCS 3aMEHA UCTIIA
(xpeamTopa), ipu HIepeBOJIE OIra —3aMeHa OTBETYHKA (TODKHUKa). [TprMepom
WHBIX OCHOBAHMH TEPEMEHBI JIUI] B MarepuajbHOM IPAaBOOTHOLICHUH MOMKET
ciryxuTh HopMa 11. 1 cT. 654 'K, B COOTBETCTBHY C KOTOPOU CCYI0aTENb BIPABe
TIPOM3BECTH OTUY’K/ICHUE BEIIM WM Nepearh ee B BO3ME3IHOE TOJIb30BaHIE
TpeTbuM JiaM. [Ipu 3ToM K HOBOMY COOCTBEHHHKY WIIM TIOJIb30BATENIO Mepe-
XOIISIT TIpaBa M3 paHee 3aKII0UEHHOTO JIOTOBOpa OE3BO3ME3IHOTO MOJIb30BaHHU,
a ero npasa B OTHOIICHUH BEI OOPEMEHSIOTCS IPaBaMHU CCY/IOTIOyYarers.

ITo oOveMy npaB 1 00s3aHHOCTEH, KOTOpBIE MTPUOOPETAET PAaBONPEEM-
HUK, ITPAaBOIIPEEMCTBO B TPAXKIAHCKOM IPOIIECCE BCEINa SIBIISIETCS OOLIHM,
TIOCKOJIBKY K IIPaBONPEEMHHUKY TEPEXOsT B TOJTHOM 00beMe Bce Mpoleccy-
aJbHBIE MTPaBa M 003aHHOCTH MPABOIPE/IIIECTBEHHHKA.

HeobOxoanmMo oTMeTnTh, YTO 3aKOH YCT@HABIMBAET CIydad, KOrJa Ipa-
BOIIPEEMCTBO B MarepHaIbHOM NPABOOTHOIICHUH H, CIIE/IOBATEIFHO, B IPO-
Liecce He JIomyckaeTcs. B yactHOCTH, peub uieT o mpaBax, Hepa3phIBHO CBsI-
3aHHbIX ¢ JJUYHOCTHIO (cT. 354 T'K, 1. 2 ct. 1033 T'K). B cuity s3T0ro Heros-
MO’KHO TPaBOIPEEMCTBO 110 UCKaM O B3BICKAHWH AJIMMEHTOB, BO3MEIIEHUU
Bpeza, MPUYNHEHHOTO JKU3HH WM 30POBBIO, PACTOP)KEHUH Opaka, BoccTa-
HOBJIGHUH Ha paboTe H T. 1.

[poueccyanbHOE NpaBoIIpeeMcTBO B cooTBeTcTBHH C 4. 1 cT. 64 I'TIK no-
IycKaeTcst Ha JJr000# cTaanu nporecca. B ciydae cmeptu rpaxxnaHuHa WM
TIPEKpaIeHus CyIeCTBOBAHHS FOPHIMYECKOrO JIMIIA, €CIIM CIOPHOE MpaBo-
OTHOILIEHUE JIOITYCKAaeT MpaBOIPEEMCTBO, NMPOU3BOACTBO MO ey IPHUOCTa-
HABJIMBACTCS CYIOM JI0 BCTYIUICHHWS B mpoliecc mpaponpeemHuka (m. 1 4. 1
ct. 160 I'TIK). C BCTymieHneM paBopeeMHHKA B JENI0 MTPOU3BOJICTBO BO300-
HOBJISIETCSL C TOTO TIPOIIECCYaTbHOTO JICHCTBUS, HA KOTOPOM OHO OBUIO NpH-
ocraHoBieHO. [Ipy CHHTYISpHOM NpaBONPEEeMCTBE BCTYIIEHHE B IPOIECC
MIPaBOIPEEMHHKA POUCXOIUT Oe3 MPHOCTAHOBJIEHHS IIPOU3BOICTBA I10 JIEITY.

[IpaBompeeMHUK, BCTyMas B IPOLIECC, AOJDKEH MPEICTaBUTh JOKYMEHTHI,
MOATBEPXKIAOLINE €r0 PaBOMOUHs (CBUACTENHCTBO O NPaBe Ha HACTIEACTBO,
JIOTOBOD O TIEPEBOJIE J0JITa UIIH YCTYIIKE TpaBa TpeOOBaHMs, TOKYMEHT O pe-
OpraHM3alUK FOPUANYECKOTO JHNa). Bee nelcTBus, cOoBepIIeHHbIE B MPO-
1iecce JI0 BCTYIUIGHHUS B JIEJIO IPaBONPEEMHHKA, 00s3aTeIbHBI JAJIsl HETO B TOM
Mepe, B KaKOi OHH ObLIM 00s13aTeNbHBI ISl JIMIA, KOTOPOE MPaBOMPEEMHUK
3amenu1 (4. 2 ct. 64 I'TIK). B cuy 3T0ro0 npaBonpeeMHHK He BIipaBe Tpe6o-
BaThb IIOBTOPEHUSI KAKUX ObI TO HU OBIJIO MPOLECCYaNbHBIX IEHCTBUI.

O0beM u coziepKaHUe IPAaBOMOYMH IPaBOIPEEMHHKA 3aBUCAT OT CTaINU
mporecca, Ha KOTOpOoi OH BCTYITHJI B jieno. Tak, eciu mpaBoNpealiecTBeH-
HUK BBIOBUI M3 JIeJla TIOC/Ie BBIHECEHUS CYJeOHOTO pEIleHus, HO J0 BCTy-
TUIEHHS €r0 B 3aKOHHYIO CHILY, IIPaBONPEEMHHUK BIIPaBe 00KaJloBaTh AaHHOE
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pelieHHe B KacCAaMOHHOM Topsiake. Eciu jke mpaBonpeeMCcTBO HMENO MECTO
MOCJIe BCTYIUICHHS PEIICHUS Cy/la B 3aKOHHYIO CHJTY, IPaBOMPEEMHHK BIIpa-
Be TpeOOBATh UCIONHEHHS CYACOHOTO PEIICHHUs TMO0 MePEeCMOTpa PeIeH s
B mopsiake Haazopa (ct. 437 I'TIK) wiiu mo BHOBb OTKPBIBIINMCS 00CTOSITEIb-
crBam (cT. 454 I'TIK) u T. 1. B T0 %e BpeMs cBoe TpebOBaHUE O EPECMOTPE
CyZIeOHOTO PEIIeHUs IPABOMPEEMHHK MOXET 00OCHOBBIBATH TOJNBKO UMEIO-
HIMMHUCST 00CTOATENbCTBaMH Jiena. Ero Hecormacue ¢ ICHCTBUSIMU IPABO-
MPEIIeCTBeHHUKA (OTKa30M OT MCKa, PU3HAHUEM KCKa, 3aKITI0YCHHEM MH-
POBOTO COITALIICHHUS) FOPHIMYESCKOTO 3HAUCHHUSI HE HMEET.

Heo6xoaumMo 0OpaTUTh BHUMAHHE HAa CYIICCTBEHHbBIC OTIMYHS MEXITY
MPOLECCYATbHBIM MPABOIPEEMCTBOM U 3aMEHOW HEHAaJJIekKAIICH CTOPOHBI.
YKa3aHHbIC OTIIUYHS 3aKIFOYAIOTCS B CIACAYIOIIEM:

MpOLECCYaIbHOE MPABOMPEEMCTBO MO3BONISET 3aMEHHTh HAJUICKAIIYO
CTOPOHY, BBIOBIBIIYIO U3 JIeNia B CUITy OOBCKTUBHBIX MPUUYKMH (CMEPTH rpak-
JIAHUHA, JTUKBUJAIMH FOPUAUIECKOTO JIHIA U T. 11.);

OCHOBaHHEM IPOIIECCYATLHOTO MPABOMPEEMCTBA SBJSETCS TPABOIIPEEM-
CTBO B MaTepUabHOM MTPABOOTHOLICHHH, IOMYCKaeMOe B CHJIY 3aKOHa JIH0O
JoroBopa. B To ske BpeMs 3aMeHa HeHaIIexalleld CTOPOHbI He pe/rnoaraet
HaJMYHs KaKOW-THO0 MaTepHallbHO-TIPABOBOM CBSI3M MEX/Y JIUIAMH, 3aMe-
HSFOLIIMMH JIPYT JIpyTa B Ipoliecce;

MOCKOJIBKY TMPABOMPEEMCTBO O3HAYaeT Mepexoi MpaB M 00s3aHHOCTEH
OT OJIHOTO JIMIIA K JIPyrOMY, TO BCE JICHCTBHS, COBEPIICHHBIE B MPOLECCE JI0
BCTYIUICHHS B JIEJIO MPABOMIPEEMHIKA, 00s3aTeIIbHBI UTSl HETO B TOM Mepe, B Ka-
KO# OHH OBLTH 00S3aTeNbHBI IS PABONPE/IIICCTBEHHHKA. J]eficTBuUs ke, co-
BepIICHHBIE B MMPOIecce HeHa IeKaIIell CTOPOHON, HUKAaKHX MpaB U 00s13aH-
HOCTeH JUTsl Ha/IJIeKalleil CTOPOHbI, BCTYIUBIIEH B JIET10, HE TIOPOXKIAIOT;

MOCJIe BCTYIUICHHUSI B MPOLIECC MPABONPEEMHUKA MPOU3BOJACTBO TIO STy
MPOIOKACTCS C TOW CTaMH, HA KOTOPOH OHO OBLIO MPUOCTAHOBIICHO B CBSI-
34 ¢ HEOOXOMUMOCThIO 0(OPMIICHUS MpaBonpeeMcTBa. [Ipu 3aMeHe HeHal-
JIeXANICH CTOPOHBI CPOK PACCMOTPEHHS JieNia HAYMHAET TeUb 3aHOBO CO JIHSI
BBIHECEHHS ONPEICIICHUST O 3aMEeHE HEeHaJUIeKalleil CTOPOHBI, a POU3BOI-
CTBO IO JIeNTy HAYMHAETCS ¢ CAMOTO Hauasa (CO CTaauu MOATrOTOBKYU Jena K
cyZeOHOMY pa30UpaTENbCTBY);

3aMeHa HEeHaJUIe)Kaleld CTOPOHBI BOBMOXKHA B X0 MPEIBAPUTEIBHOTO
CyneOHOTro 3acemaHus 00 BO BpeMs CyAeOHOTO pa3OUparenbcTBa J0 BEI-
HECEHHsl PEeIIeHUsI 1Mo Jiey. BeTymieHne npaBonpeeMHUKa B MPOLECe J0-
MyCKaeTcs Ha JI000# ero cTauu.
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I';maBa 8

TPETbW JIMIA B IPAJKOJAHCKOM ITPOIIECCE

8.1. IToHsITME M BUOBI TPETHMX JINI, B Tpa’KIaHCKOM Iporecce

B nemax McKoBOro mporn3BOACTBA PACCMATPHUBAIOTCS M PAa3pELIAtOTCsI CII0-
PHI O TIpaBe MEX/IY JByMs CTOPOHAMH, HMEIOIIMMH POTHBOIOJIOKHBIE WH-
Tepeckl. B To jke BpeMsi He MCKITIOUEHBI CHTYallnH, KOT/ia Ha MpeaMeT cropa
3asBIISIOT MaTepHaIbHO-TIPAaBOBbIE TPEOOBAHMUSI JIMIIA, HE SIBJSIFOLIMECS UCT-
amMu 00 OTBETYMKAMU TI0 BO30YyXJIeHHOMY jeny. Hampumep, B mporecc
TI0 MICKY O paszejie MMYIIECTBA, BXOAAIIETO B COBMECTHYIO COOCTBEHHOCTh
CYNPYTOB, BCTyMaeT Opar WCTHUIBI, 3asBIIONIMN, YTO YacTb HMYIIECTBA,
TIOTIEKAIIETO pa3Jielty, IPUHAUIEKNT eMy. Takux JIMII IpoLiecCcyatbHbIN 3a-
KOH UMEHYET TPEThUMH JIMLIaMH. B onrcaHHOM BBIIIE CUTYallUH TPETHE JIUIO0
(Opat ucTHIIBI) BCTyMaeT B yke BO30YKIeHHOE MPOU3BOJICTBO, 3aBHB CaMO-
CTOsATEIbHOE TpeboBaHue (OJaB KCK) O MPHUCYKACHUH EMY YaCTU CIIOPHOTO
umyiecTsa. [Ipy 5ToM 04€BUIIHO, YTO UHTEPECHI 3asIBUTEISI IPOTHBOIIOIOXK-
HBI HTHTEPECAM CTOPOH 110 NEPBOHAYAIEHOMY HCKY.

CornacHo 4. 2 ct. 54 T'TIK TpeTbu nuIia OTHOCSTCS K y4aCTHUKAM I'pax-
JITAHCKOTO CYZIOIIPOM3BO/CTBA, NMEIOIIMM HETTOCPEICTBEHHBIN HHTEPEC B UC-
xozie nena. OnMHaKo UX 3aMHTEPECOBAHHOCTH 0c000T0 Nopsika. Tperbu una
BCTYIIAIOT B POLIECC, HAYATBIH 110 3asBJICHUIO HHBIX CYOBEKTOB, ISl BBIHECE-
HUSI PEIIEHUs B CBOIO IOJIb3Y JIMOO VISt TOTO, YTOOBI MPEAOTBPATHTH TPEIb-
SIBJICHHE K HUM PErpeccHOro ucka B Oymymem. Vimmroctpanueid mocieaHero
ciryyasi MOXKET CIy>XHTbh npexycMmoTpenHoe cr. 432 'K obsi3arensHoe npu-
BJIEYEHHE TPOJABIA B IPOIECC MO MCKY 00 M3BATHU TOBapa y MOKyMarels
10 OCHOBaHHSM, BOZHHKIIMM JI0 3aKJIIOYEHHS JOTOBOpa KYILIM-TIPOAAXKH.
Bcerynas B eno Ha cTopoHe NOKyTaresis, MpoJaBel JOKa3bIBaeT 3aKOHHOCTh
CBOMX JEWCTBHH MO OTYYXXIECHHWIO TOBapa M TEM CaMbIM NpeIOTBpallacT
BO3MOXKHOE TIpebsBICHUE B OyIyIeM HCKa, CBI3aHHOTO C BO3MEILIEHHEM
YOBITKOB, IPUYMHEHHBIX B PE3YJIETAaTe U3BSTUS CIIOPHOM BEUIH Y TOKymare-
ns1. B naHHOW cuTyanuu Tpethe JHIO (IMpomaBel) He 3asBISIET KaKUX-THO00
TpeOOBaHMI Ha MpPEAMET CHOpa M BCTYIIAaeT B MPOLECC HA CTOPOHE OTBET-
yrka (MOKymaress), MOCKOIBKY CyIeOHOE PElICHHE M0 PACCMATPUBACMOMY
CHOpPY MOXKET MOBJIHATH HAa BBITEKAIOIINE U3 JOTOBOPA KYIUIH-TIPOJIAXKH TIpa-
Ba ¥ 00S3aHHOCTH ITPOJIABIA MO OTHOIIEHHIO K MOKymare:nto. [1pu atom uH-
TEpEechl TPETHETO JIMIA ¥ OTBETYMKA HE COBNAJAIOT. OTBETYUK JO0OMBAETCS
COXpaHEeHHMs IlpaBa COOCTBEHHOCTH Ha NMPHOOPETEHHOE UMYIIECTBO, a Tpe-
ThE JIUIO — NPEIOTBPAIEHNS HEOIAaronpusITHEIX [UIst ce0sl MOCIeNCTBU pe-
mieHus cyga. TakuM oOpa3oM, TPeThH JIMIA B TPAXKIAHCKOM Ipolecce —
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YYaCTHUKH TPAXKJIAHCKOTO CyAOMPOU3BOCTBA, BCTYyHAIONINE B YK€ HAaYaThIi
MpoILIeCC JJIs 3alllMThI CBOUX IIPaB U HHTEPECOB, HE COBMAIAIONIUX C MTPaBaMU
Y UHTEPECaMH CTOPOH IO JielTy. TpeThUMU JIMIIaMHU B TIPOIIECCE MOTYT OBITh
IOpUNYECKHUE JIUIA U TPAKIAHE.

Ilo crenenu 3aMHTEPECOBAHHOCTH B UCXO/IE A€TIa MPOLECCYaIbHbIN 3aKOH
pa3inyaet JBa BUJA TPETHUX JIUIL

TPETHU JINIIA, 3asBJISIONINEC CAMOCTOSTEIbHBIC TPEOOBAHUS HA TIPEIAMET
cropa;

TPETHU JIUIIA, HE 3asBISIONINE CAMOCTOSITEIBHBIX TPEOOBAHUI Ha TIpEN-
MET cropa.

HecmoTpst Ha TO 4TO MEpeYUCIIEHHbIE YUYACTHUKU TPAXKIAHCKOTO CYIO-
MIPOU3BOJICTBA SBJSIFOTCS CAMOCTOSTEBHBIMU TPOIECCYaThbHBIMEU (PHUTypa-
MU, UX 00BETUHSET PsiJl OONMX MPU3HAKOB!

BCTYIUICHUE B UY)KOU JIJIS HUX TPOIIECC, KOTOPBIH HaYaT MO WHUIMATHBE
JIpyrux Jui (MCTIHa, €ro mpecTaBuTeNsl, IPOKypopa  Jp.);

HaJIN4Me HEMOCPEICTBEHHOTO I0PUANIECKOTO HHTEpECa B UCXO/IE Jea, He
COBIAIAIOIIETO C MHTEPECAMH CTOPOH IO NMEPBOHAYATIBHO 3asBICHHOMY UCKY;

y4yacThe B TPaKJaHCKOM CYAOIPOU3BOACTBE COBMECTHO C MHBIMU JIMLIA-
MH, 001 AI0 MU JINYHOW 3aHHTEPECOBAHHOCTHIO B UCXOJIE Tpoliecca (UcT-
1IOM U OTBETYHKOM I10 JIENTY, B KOTOPBIi BMEIIMBACTCS TPETHE JIMIIO);

BJIMSIHUE PELICHH S, BHIHECEHHOTO CY/IOM IO CYIIECTBY JieJia, Ha MaTepUaIbHO-
MPABOBOM CTATYC TPETHETO JIUIIA (€ro MpaBa i 00S3aHHOCTH B CIIOPHOM MPABOOT-
HOIIIEHHUH JTUOO B IIPABOOTHOIIEHHH, CBSI3AHHOM CO CIIOPHBIM B CHITY 3aKOHA).

8.2. TpeTbu nuIia, 3aABJISAIOIINE
caMocCTosITe/IbHBIe TpeOOBaHNM:A Ha MpeaMeT criopa

[poueccyanbHbI 3aKOH MPEIOCTABISET CyOBEKTY, IOJAraromeMy, 9To
NIpUHa IeKallee eMy NpaBO HapylleHO JIM0O HapymaeTcsi, BO3MOXXHOCTH
TIPEIBSBUTH CAMOCTOSITENBHBIIN UCK JINOO BCTYIUTH B Y)K€ HauaThId MpoIiecc
B Ka4eCTBE TPETHETO JIUIIA C CAMOCTOSTEIbHBIMU TpeOoBaHMsIMU. BeTymte-
HHE B y)K€ Ha4aThIi MTPOIIeCC UMEET ONpeJIeNICHHbIE TPENMYIIECTBa:

COOTBETCTBYET IIPUHIMITY MPOLECCYabHON SKOHOMHH, TaK KaK 00beIH-
HsieT TpeOOBaHMS K IBYM Pa3HbIM CyObeKTaM,;

HCKITIOYaeT BO3MOKHOCTB BBIHECEHHSI TIPOTHBOPEUMBOTO PEILIEHH ], TOCKOJIEKY
TIO3BOJISIET CYy MOJYYUTh O0JIee TIOHBIHA 10Ka3areNbCTBEHHbIN MaTepHa,

o0ecrieunBaeT CBOEBPEMEHHYIO 3aIIUTY MpaB 3aHHTEPECOBAHHOTO JIUIIA.
D710 0c000 3HAYMMO B OTHOLIEHHH CIIOPOB 00 UMYIIECTBE, TaK KaK IOCIe
BBIHECEHUS PEIICHUS NIepBOHAYAIBHBIE CTOPOHBI MOTYT MM PacropsIIUTHCS
(mpomare, moAapuTh, OOMEHSATH), YTO, B CBOIO OYEPE/ib, 3aTPYIHUT B MOCIIE-
JIYIOILLEM 3alUTY NPaB TPETHEro JIHIA.
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TpeTbe U0, 3asBJISIONIEE CAMOCTOATETIbHbIE TPEOOBAHNS HA MPE/-
MeT cIopa, — JIMIO, BCTYIAMOIIEe B YK€ BO3HUKIINN MTPOLECC IS 3aIlUThI
CBOUX TIpaB M 3aKOHHBIX WHTEPECOB. DTO O3HAYAET, YTO JAHHBIH YYaCTHUK
BCTYIIAeT B J€JI0 IIOTOMY, YTO CUHTAET CIIOPHOE ITPABO NPUHAJICIKAIIM EMY,
a He UCTIy MO0 oTBeTUNKY. CIlle[0BaTelIbHO, TPEThE JHI0 C CAMOCTOSITEIb-
HBIMH TPeOOBAaHUSIMHU SIBISIETCSI HApaBHE C IIEPBOHAYAIBHBIMA CTOPOHAMH
TIPE/NOoIaraeMbIM CyOBEeKTOM MaTepHaIbHOTO MPABOOTHOMIECHUS, CIIOP O KO-
TOpPOM IIepefiaH Ha paccMOTpeHHe cyna. [Ipu 3ToM OHO Bcerjia 3aliuinaeTt
COOCTBEHHBIE HHTEPECHI, KOTOPBIE [EIMKOM WIIN B YaCTH IPOTHBOINOJIOKHBI
HMHTEpEeCcaM CTOPOH I10 IEPBOHAYAILHOMY HCKY.

Tperbe nHII0, 3asBISIONIEE CAMOCTOSITENbHEIE TPEOOBAHUS HA TPEIMET
Cropa, BCTYIaeT B IPOLECC IMyTeM MPEIbSIBICHNS UCKA K OTHOM Miin 00enm
CTOpOHAM, KOTOpBIE B IAHHOM CIIy4ae CTaHOBSITCS cooTBeTYHKamMu. OHAKO,
€CITU CyJ IPU3HAET, YTO MCK TPETHETO JINIA HE OTHOCHTCS K paccMaTpuBae-
MOMY JIelTy, OH BBIHOCHUT OTIpezieieHre 00 OTKJIOHEHNH XOJlaTaiicTBa TpeThe-
TO JIMIIa O PACCMOTPEHHH €r0 HCKa COBMECTHO C IEepBOHaYaILHBIM. B cooT-
BercTBHH C 4. 4 cT. 65 ['TIK maHHOE ompeneneHne MOXKET OBITh 00XKaTIOBAHO
OJTHOBPEMEHHO C 00’KaJIOBAaHHEM PELICHUs Cy/ia.

CornacHo 4. 1 cr. 65 I'TIK TpeThu una ¢ caMoCTOATENLHBIMU TPeOOBa-
HUSIMH Ha TPeIMET CIIOpa MMEIOT BCE MpOoIecCyalibHbIEe paBa U 00s3aHHO-
ctu uctra. OHU ITOJAI0T NCKOBBIE 3asIBJICHUSI C COOIIO/ICHNEM BCEX HE00X0-
JIMMBIX yCJIOBUH, OIUTaYMBAIOT TOCYIAPCTBEHHYIO IMONUTHHY Ha OOIIMX OCHO-
BaHMSIX, BIIPABE MOJHOCTHIO JIMOO YaCTUYHO OTKA3aThCsl OT CBOMX MCKOBBIX
TpeOOBaHMH, YBEIMYUTh WM YMEHBIIUTh UX pa3Mep, 3aK/IOYUTh MHPOBOE
coranieHre, 00KajoBark CyaeOHble penieHus u T. A. K HUM Moxer ObITh
TIpe/IbSIBICH BCTPEUHBIH MCK. HO B OTNIMUME OT UCTIA TPEThEe JIMIO HE BO3-
Oy>XIIaeT JIeNIo B Cy/ie, a BCTYIIAeT B YK€ HAaYaBIIMHCS MPOLIECC.

Tperbu nuia ¢ caMoCTOSTENbHBIMU TPEOOBAHUSIMH Ha MPEIMET CIIopa
OTINYAIOTCS OT COMCTIOB, BCTYNHUBIIMX B yXK€ HayaToe JAei0. JTO OTIH-
YyHe 3aKJII0YaeTcsi B TOM, YTO MHTEPEChl COMCTIIOB KaK IpOIecCyaIbHBIX
COYYaCTHUKOB JIOTIONHSIOT JIPYT Jpyra, MO3TOMY KaKABIH W3 HUX CBOE
TpebOoBaHUE aJIpecyeT TOJILKO OTBETYHKY. [I0CKOIBKY TpeThe JIUIO C camo-
CTOSITENILHBIMY TPEOOBAaHHUAMH, KaK IIPABUIIO, CIIOPUT C 00EUMH CTOPOHAMH
(MCTLIOM W OTBETYHMKOM), €0 UHTEPECHl IPOTUBOMOIOKHBI HX HHTEpECaM,
a MCKOBBIE TPeOOBaHUS MCKIIOYAIOT TPeOOBaHMS NMEPBOHAYAIBHOIO UCTIA
MTOJTHOCTHIO JIUOO B YaCTH.

Heo0xoanmo oTMeTnTb, 4TO y94acTHe B IIPOLecce TPETHETO JMIia He orpa-
HUYUBAET MPOLECCYaTbHBIX MIPaB MEPBOHAYANIBHBIX CTOPOH. OHAKO MUPO-
BOE COIVIALIEHHE 10 TOJO0OHOMY CITIOPY MOXKET OBITh 3aKJIIOUYEHO TOJBKO C
Y4eTOM MHEHUS CTOPOH U TpeThero jinna. Kpome Toro, ocraBieHue rnepBoHa-
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YaJbHOIO HCKa 0€3 PacCMOTPEHNUs WIH IIPEKpallleHue Aena M0 JH0BIM 0CHO-
BaHMSIM HE BIIMSIET Ha MPOLECCYAbHYIO Cynb0y TpeOOBaHUS TPETHETO JIUIIA,
MOCKOJIbKY OHO (DAaKTHYECKU BO30YXKIA€T CAMOCTOATEIBHOE IIPOU3BOACTBO.
Hck 3Toro nuna JoJbKeH ObITh PACCMOTPEH U pa3pelleH 10 CyLIEeCTBY.

Tperbe NHULO, 3asBIAIOIIEE CAMOCTOSTEIbHbIE TPEOOBAHMSA, HE MOXET
OBbITh NPUHYAUTEIBHO IPHUBJIEUEHO B Ipouecc. OpHako cy AomkeH obec-
MIEYUTh BO3MOXKHOCTB €ro BCTyIieHus B feno. C atoi nenbto cr. 66 I'TIK
3aKperuIsieT MPaBUIIo, B COOTBETCTBUH C KOTOPBIM CYJl, YCTaHOBUB, UTO B HC-
XOZie JieNia MOT'yT OBbITh 3aMHTEPECOBAHbI UHBIE JIMIA, U3BELIAeT UX O Jele
U Pa3bsCHSIET NPaBo BCTYIUIEHUs B rponecc B 10-aHEBHBIN CPOK C MOMEHTA
noJTy4eHust u3BenieHus. [10CKoIbKy B TJaHHOM CTydae U3BELIEHHUE O HaYaTOM
JieJie COIIPOBOXKIAeTCs pa3bsCHEHUEM IIPaB Ha MOJady UCKa, Cy MOXKET BOC-
TIOJIb30BAThCS 3aKa3HBIM IMMCHMOM C YBEJOMIICHHEM O €TO BPYYEHHH, Teje-
(oHOTpaMMO¥i TMOO TeerpaMMOil MITM UHBIM CPEICTBOM CBSI3H, 0OecIedn-
BaronmM (HUKCUPOBAHUE M3BEIICHNUS UK Bb3oBa (4. 2 cT. 143 T'TIK).

CornacHo cr. 66 I'TIK mpu ycraHOBIEHHH JIHII, KOTOPBIE MOTYT 3asBUThH
CaMOCTOSITEeNIbHbIE TPeOOBaHUA HA NPEAMET CIOpPa, IIPOU3BOACTBO MO JEIy
OTKJIAJIbIBAETCS Ha OINpe/eNIeHHbIH cpok. IIpu omioxeHuu aena cyn obs3aH
Ha3HAYUTh JICHb U BpEMs CIIEIYIOIIET0 CyAeOHOro 3acelaHus, KOTOpble C000-
IIAI0TCS TPUCYTCTBYIOUIMM yYaCTHHKAM CYAOIIPOM3BOACTBA I10J] PACIIUCKY
(4. 3cT. 159 T'TIK). JIuto, uMeroliee caMOCTOSTENIbHBIEC TPEOOBAHHS Ha ITPEI-
MeT cropa, HHPOPMHUpPYeETCs O JaTe Cy[eOHOro 3acefaHUs B U3BEILEHUU.

Bcerynnenue B Iporecc TPeThero JIMLAa ¢ CaMOCTOATENbHBIMU TpeboBa-
HHUSIMH JIOIYCKAETCS JI0 BBIHECEHUSI CYIOM PEIlCHUs (10 yIaJeHHs cyna B Co-
BEIATEIbHYIO KOMHATY).

8.3. TpeTbu nuIta, He 3asABJIAIOIIIE
caMOCTOsITe/IbHBIX TpeOOBaHMI Ha IIpeaMeT cIiopa

OTIUYUTENFHBIM TTPU3HAKOM TPETHHUX JIMII, HE 3asBIIIONINX CAMOCTOS-
TEJBHBIX TPEOOBAHUM Ha MPEJAMET CIOPA, SABISICTCS MaTepHAILHO-TIPABOBas
CBsI3b C OJTHOM M3 CTOPOH B Tpoliecce. B CBsI3U ¢ 3TUM MTOMO00HBIE JIUIA TTPH-
COCITUHSIFOTCS K TOW CTOPOHE, C KOTOPOHM COCTOAT B MaTrepHUaIbHBIX MPaBO-
OTHONIEHHUSX (IPaXKIAHCKO-TIPABOBBIX, TPYAOBBIX, CEMENUHBIX M T. 1.), IO-
CKOJIBKY CyZeOHOE pEIICHIE MOXKET ITOBIUATH HA UX TpaBa WK 00S3aHHOCTU
0 OTHOIICHUIO K 3TOW cropoHe. HampuMep, Mo UCKY O BO3MEIIICHUU Bpena
UMYIIECTBY TPaKTaHWHA, IPUYUHEHHOTO B PE3YJBTaTe XUIICHUS €TO Majlh-
TO W3 Trapaepoda Tearpa, oTBeTdyrMKOM cortacHo M. 1 ct. 937 I'K sBnsercs
IOPUINYECKOE JIUIIO (TeaTpabHO-3peHIIHOe YupexkaeHue). OnHako rape-
POOIIMK, COCTOSIIUIA B TPYIOBBIX OTHONICHUSAX C TEaTPAIbHO-3PEIUIIHBIM
YUPESKICHUEM, MOXKET OBITh MPHUBJICYCH K YIACTHIO B JIeJie B Ka4eCTBE Tpe-
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TBHETO JIKIIA 0€3 CAMOCTOATENBHBIX TPEOOBAHHUI HA CTOPOHE OTBETYHKA, TaK
Kak pelIeHHe Cy/ia ClIOCOOHO MOBIHATH HA €ro 00S3aHHOCTH I10 OTHOIICHHIO
K OTBETYHUKY: B cooTBeTcTBUH ¢ 1. 1 cT. 950 'K nmto, Bo3amecTuBIiee Bpes,
MPUYMHEHHbBIA IPYTHM JIUIIOM, IPHOOpETaeT MpaBo 0OPaTHOrO TPeOOBAHHS
K HEMY B pa3Mepe BBIIUIAYEHHOIO BO3MEIICHHSI.

TakuM 00pa3oM, TPeThbH JIMIA, He 3asBJSIONIHE CAMOCTOSTENbHBIX
TpeGoBaHMii HA MPEIMeET CIOPa, — JINIA, YYACTBYIOIIHE B JeJie HA CTOPOHE
HCTI[A WM OTBETYHKA B CBSA3U C TEM, UTO CyAeOHOE pelIeHHEe MOXKET MOBJIH-
ATh Ha UX MpaBa U 00A3aHHOCTH 110 OTHOIICHHIO K OJJHOW U3 CTOPOH.

OcHosanuamu yyacmus 6 npouecce TPETbUX IIHI, HE 3asBIITIONINX
CaMOCTOSITENTBHBIX TPEOOBAHUI Ha MPEAMET CIOPA, SBIISIFOTCS:

MPaBOBO HHTEPEC, KOTOPBIA MOXKET OBITh 3alIMIICH BCTYTUICHHEM B JICJIO
Ha CTOPOHE HCTIIA TIUO0 OTBETUHKA. [IpH STOM TpeThe JIUIO CONEHCTBYET CTO-
pOHE, K KOTOPO MPHUCOSTUHSIETCS, B BHIHECCHUH CYACOHOTO PEIICHHS B ee
nonb3y (B CBSI3M C 3TUM TPETHU JIUIA, HE 3asBISIONINE CAMOCTOSTEIBHBIX
TpeOOBaHMIl Ha MPEIMET CIOpa, paHee B TEOPUH MPOIECCa MMEHOBAHCH I10-
COOHUKAMH CTOPOHBI);

HETIOCPE/ICTBEHHBI MHTEPEC TPETHEro JIMIA, HE 3asBIISIOIIETO CaMo-
CTOSATEIbHBIX TPEeOOBaHMI Ha MPEIMET CIOopa, 3aKIF0YaeTCsl B YCTAHOBIIE-
HUH OOBbEKTUBHOW MCTHHBI, IIOCKOIBKY PELICHUE CY/ia 10 3asBICHHOMY HCKY
HMeeT MPEIIUIHATEHOE 3HAUCHUE JUTS pa3pelICHHs OPUANUSCKHUX OTHOLIIE-
HHI, KOTOPBIMH OHO CBSI3aHO C OJIHOM M3 CTOPOH B mporiecce. [locpeacTBom
s¢deKTa MPErOAUIMNA B HOBOM CYIONPOU3BOICTBE (MEKIY TPETHHM JIHIIOM
U COOTBETCTBYIOIIEH CTOPOHOI) 00€CIeUunBaeTCsl 0CBOOOKICHUE OT IOKA3bI-
BaHUsI TeX 0OCTOSATEIBCTB, KOTOPhIC ObLIN YCTaHOBJICHBI PEIICHHEM Cya o
MePBOHAYATILHOMY HCKY;

perpeccHble 00s3aTeNbCTBA, KOTOPhIC BO3MOXKHBI MpPH PacCMOTPEHUH
CIIOPOB O BO3MEIICHWH Bpeia, MPUYMHEHHOTO HUCTOYHHKOM MOBBINICHHOM
OMAacCHOCTH, Bpea, NIPUYMHEHHOTO PAabOTHUKOM FOPUANYECKOTO JIUIA MPH
HCTIONHEHUH TPYAOBBIX 00S3aHHOCTEH, IO C/IENIKaM, COBEPIICHHBIM KOMHC-
CHOHEPOM C TPETHbHUM JIHIIOM. PacipoCcTpaHeHbl TAKKe CITydan MPHUBICYCHHS
B JIEJI0 CONTUIAPHBIX JODKHUKOB B KAYECTBE TPETHUX JIHI[ 6€3 CAMOCTOSITE b=
HbIX TpeOoBaHuil. Hampumep, Mo comugapHOMy 3aeMHOMY 00S13aTeNIbCTBY,
BBIJITAHHOMY JIByMs JIMLIAMH, KPeAUTOp (KCTEIl) BIpaBe MPeabsSBUTH TPeOO-
BaHHE O BO3BPATE JICHEXKHOH CyMMBI K JIFOOOMY 13 HuX. [Ipu 3TOM OTBETUYHK
MOJXXET MPHBIIEYb B MPOLIECC IPYTOrO COMUAAPHOTO TOKHHUKA.

VYuacrtue B Jiene TpeThero Jinia 6e3 caMoCTOsATENbHBIX TPeOOBaHUH yale
BCEro MMEET MECTO Ha CTOPOHE OTBeT4HKa. [IpUMepoM ydacTusi TPEeThero
JIMIA HA CTOPOHE HCTIA MOXET CIIY)KHTh perpeccHoe TpeOoBaHHE, BbITEKa-
IOlllee U3 YCTYNKH npasa TpeboBanus (neccun). Ecnu qOMKHUK (OTBETYHK)
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BO3paXkaeT MPOTUB TpeOOBaHUI HOBOTO Kpeautopa (HCTIA), CChUIASCH Ha
HEJIeCTBUTENLHOCTD YCTYIIKU TPeOOBaHUs, HCTELl BIIPaBe IPHUBJIEYb K yda-
CTHIO B JIeJIe Ha CBOEH CTOPOHE NEPBOHAYAIBHOTO KPEIUTOPA.

B npakTrke 4acThl ciryyau BCTYIUICHUS TPETHUX JII] O€3 CaMOCTOSITEIb-
HBIX TPeOOBAaHUIA B IpOIECC O B3bICKAaHWHU anuMeHToB. Ecim Oyner ycraHos-
JIEHO, YTO C OTBETYMKA YXKE B3BICKUBAIOTCS AJIMMEHTHI HA COZIEPKaHUE UHBIX
JIUII, 3TH JINLA IPUBJIEKAIOTCS K YYaCTHIO B JIeNe, TOCKOJIbKY peIlIeHHe Cyaa
MOXET IMOBJIEYb CHUYKEHUE Pa3Mepa alMMEHTOB, B3bICKMBAE€MBbIX HAa UX CO-
nepxaHue. Heo6xoauMocCTh NpHUBJIEYEHHS B IPOLIECC TPETHHX JIHII, HE 3asB-
JISFOIIMX CaMOCTOSITENBHBIX TPeOOBaHUH Ha IPEMET CIIOpPa, B PsJe ClTydaeB
MPSIMO BBITEKAET U3 HOPM MaTrepUasibHOrO mpasa (Hanpumep, ct. 283, 432,
938-940, 950 I'K).

Tperpux num 6e3 caMOCTOATENBHBIX TpeOOBaHWH, BBICTYMAIONIMX Ha
CTOpOHE OTBETYHKA, HEOOXOIUMO OTIMYaTh OT COOTBETYHMKOB. COOTBET-
YK BCEIa HaXOQUTCA B MaTepUalbHO-IIPABOBOM CBA3U C MCTIOM H, CIEM0-
BaTEIbHO, MPOTUBOCTOUT eMy. [1o 3Tolf mpHUYMHE COOTBETYHMK HECET Mepen
HCTLIOM NPSAMYIO U HEMOCPEACTBEHHYIO OTBETCTBEHHOCTh. UMYIIECTBEHHOE
B3bICKaHHE B 3aBUCHMOCTH OT OOCTOSITENBCTB Jiefia MPUCYKAAeTCs MO0 cOo
BCEX COOTBETYMKOB, JINOO C HEKOTOPBIX M3 HHUX B CBSI3H C OCBOOOKIECHHEM
OCTaJBHBIX OT OTBETCTBEHHOCTH N0 Jieny. B To ke BpeMs TpeTbe JHIo 0e3
CaMOCTOSTENIFHBIX TPEOOBAHUI HAXOAUTCS BHE CIIOPHOTO IPABOOTHOIIEHUS
MEXJly MCTIOM U OTBETYMKOM M COCTOMT B MaTepUaNbHO-IIPABOBON CBA3U
TOJIBKO C OJTHO M3 CTOPOH (B JAHHOM CIIy4ae C OTBETUHKOM). B CBsi3H ¢ 3TUM
TPEThE JIULO HE SIBISETCS OTBETCTBEHHBIM INepen HcTHoM. PemieHue cyna
TI0 CIIOPY MEXJLy CTOPOHAMH MOXKET OBbITh BEIHECEHO TOJBKO ITPOTHUB OTBET-
YHKa, KOTOPBIH MMEET MPaBO PErPecCHOr0 TPeOOBaHUS HA OCHOBAaHMH TOTO
MaTepuaIbHO-NIPaBOBOTO OTHOULIEHUS, KOTOPOE CYIIECTBYET MEXIY HHUM
U TPETHUM JIUIOM.

Tperne nu1io 6€3 caMOCTOSATENHHBIX TPEOOBAHMIA MOXKET BCTYIIUTH B JEJI0
JI0 BBIHECEHHS CY[IOM pEIeHHUs 110 COOCTBEHHON WHHIIMATHBE, WHUILMATHBE
Cy/la ¥ IO XOJIaTaicTBy 3anHTepecoBaHHbIX Jull (cT. 67 T'TIK). [Tpu BeTymue-
HUH B IIPOLIECC O COOCTBEHHOI MHNIMATHBE TAKOEe JIMIIO TO/IaeT 3asBIICHHE,
YKa3bIBa€T B HEM CTOPOHY, K KOTOpPON NPHUCOEAUHSETCS, a TAKKE MOTHUBBI
storo npucoenunaenust (4. 2 ct. 67 ['TIK). [IpoTuB BCTYIUICHUS TPETHETO JHIA
B JIEJIO KaXK/I0W M3 CTOPOH MOTYT OBITh ITOAaHBI MMChbMEHHBIE JTNOO 3asBie-
HbI YCTHBIE (C 3aHECEHHEM B MPOTOKON) BO3pakeHHs. J[aHHbIe BO3paKeHHs
JIOJDKHBI COZIEpyKaTh ONPOBEpKEHUE HH(OPMAIIHH, C TIOMOIIBIO KOTOPOH Tpe-
ThE JIULIO MBITAeTCs YOSIUT Cy/l B HAIMYMHU COOCTBEHHON MTPaBOBOM 3aMHTe-
PECOBaHHOCTH BO BCTYIUIEHUU B JIEJIO.

Tperbu numa 6e3 caMOCTOSITEIBHBIX TPEOOBAaHUH MOTYT OBITH IPHBIIE-
YeHBI B MIPOLECC MO XOAATaliCTBY 3aMHTEPECOBAHHBIX B MCXOAE JeNa JIUII.
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[Mopsinok Taxoro npusnedeHus pertameHTrpoBad 4. 1 ct. 69 I'TIK. Cropona,
Y KOTOpOH B pe3yibTaTe BHIHECEHHOTO PELIEHHs BO3HUKAET ITPaBo TpeOoBa-
HUS K TPEThEMY JIMILY, HE 3asBIIIOIIEMY CAaMOCTOSTENBHBIX TPEOOBaHUI Ha
TIPE/IMET CIIOPa, WII K KOTOPOI MOXKET IPEbSIBUTH TPEOOBaHUE CAMO TPETHE
T, 00s3aHa W3BECTUTH 3TO JIMIO O BO3OYXIEHHWH JeNa U 3asABUTh CYIY
XOJIaTaliCTBO O MPHUBIEYCHUH €T0 K y4acTHio B aeie. C 3Tol LeNblo CTopo-
Ha IMOAAeT CyIy MOTHBHUPOBAHHOE 3asiBJIEHHUE, KOIHS KOTOPOTO He3aMe/IJIv-
TEJLHO BPYYaeTcsl TPEThEMY JIMILy C pa3bsiCHEHHEM IpaBa BCTYITUTD B JIENIO
B 10-1HEBHBIH CPOK.

B u. 3 cr. 67 I'TIK npemycMoTpeHa BO3MOXKHOCTE 00)KaIOBaHHS OTIPEie-
JIEHUS Cy/ia O HEIOMYIIEHUH K YYaCTHIO B IeJIe B KaY€CTBE TPETHETO JIMIIA, HE
3asBIJISIOIIETO CAMOCTOSITENBHBIX TPeOOBAaHUH Ha MPEIMET CIopa, OHOBpE-
MEHHO ¢ 00xanoBanueM (OMPOTECTOBAHUEM) PEIIeHUs cy/a. B To e Bpems
oIpeieNieHne, KOTOPBIM TPEThE JIULO AOMYCKAaeTcs K yJacTHIO B Jielie, oOka-
JIOBAHHMIO HE TIOJUIEKUT.

Comnacho ct. 68 I'TIK TpeTbu snia, He 3asBISIONIAEC CAMOCTOSATEIILHBIX
TpeOOBaHMI Ha TpeaMeT CIopa, HajeJeHbl IPOLECCyalbHBIMHU IpaBaMU
1 00S3aHHOCTSIMH CTOPOHBI, B MHTEpPECcax KOTOPOH OHM BbIcTymaror. Mc-
KJIFOYEHUE COCTABIISIIOT TaK Ha3bIBAEMBIE PacCIIOPSIIUTENbHBIE TIPaBa; TPETHU
JIMIA HE BIpaBe W3MEHUTH IMPEAMET WIIM OCHOBAHUE HMCKA, YBEIWYHUTH WIIH
YMEHBIIUTH pa3Mep MCKOBBIX TPEeOOBAaHWH, OTKa3aTbCsl OT WMCKA, NPH3HATH
WCK, 3aKJIIOYUTH MHPOBOE COIVIALIIEHUE, COMVIAIIEHHE O IPUMEHEHHN Mera-
LM, MEIUaTUBHOE COIVIAIlIeHNE, TPEOOBaTh MPUHYAUTEIFHOTO UCIIOIHEHUS
cyneOHoro mocraHoBieHus. Kpome Toro, TpeTsH JHna 0e3 caMoCTOsTENb-
HBIX TpeOOBaHWI HE MOTYT NMPENbSIBUTH BCTPEUHBIH HCK, KOTOPBIA K HUM
TaK)Ke He MOXKET OBITh NpeNbsBICH. YKa3aHHbIE OIPaHUYEHHST OOBSICHSIIOTCS
TEM, YTO TPETHU JIMIA HE SBISIOTCS CYObEKTaM1 CIIOPHOTO MPAaBOOTHOIICHHS
U CyJl pacCMaTpUBaeT AeN0 He 00 UX IIpase, a O IIpaBe CTOPOH.

Cyn 00s13aH TIpeIOCTaBUTh BCTYIHMBLIEMY B JIEIO TPETHEMY JIMILYy BO3-
MOXHOCTB Pealln30BaTh UMEIOIIMECS Y HETO IpoliecCcyaIbHbIE TpaBa U 00s-
3aHHOCTH. B CBSI3M C 3TUM TpeThH JMIA M3BEUIAIOTCS O MECTe U BPEMEHHU
MIPOBEACHUS CyAeOHOro 3acefaHusi WM COBEPUICHHS OTIEIBHOIO IMpoIec-
cyanbHoro aedcteus (ct. 143 T'TIK), naroT 0OBsICHEHUs OCE CTOPOHBI, K
KOTOpOit oHU npucoeaAnHIWIUCH (cT. 286 I'TIK), B aHATOTHYHOM MOPSIIKE BbI-
CTymaroT B cyAeOHbIX npeHusx (4. 2 ct. 290 I'TIK).

[poueccyanbHbIN 3aKOH TaKKe pErIaMEHTHPYET TOCIIENCTBHS PaCCMOT-
PEHUS TPaXIAHCKOTo Jienia 0e3 MPUBICYCHUS! TPETHEro JIMLA, HE 3asBIISIO-
HIET0 CaMOCTOSITENTBHBIX TpeOoBaHui Ha mpeamer cropa (4. 2 ct. 69 I'TIK).
CornacHo 4. 2 ct. 182 I'TIK ¢akTsl, ycTaHOBJIEHHbIE BCTYIHBIINM B 3aKOH-
HYIO CHJIy pelIeHHEM Cyja MO OJHOMY Ay, HE JOKa3bIBalOTCS BHOBb NP
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pa3OuparenseTBe APYrUX MPAKIAHCKHUX JEN C YIaCTHEM TeX XKe JIMIL] IIH UX
MIPaBOIIPEEMHUKOB. [TOCKONBKY APYrUM Tpa)KIaHCKUM JEIOM MOXET OBITh
JIEJIO TIO PETPECCHOMY UCKY OTBETYMKA K TPETHEMY JIUILY, TOCTOJIBKY (DaKThI,
YCTaHOBJIEHHBIE BCTYIHBIIMM B 3aKOHHYIO CHITy PEIIEHHEM Cy/a C pHUBJIIe-
YEHUEM TPETHETO JINIa 0e3 CaMOCTOSTENBHBIX TPeOOBaHM, HE MOTYT OBITh
ocriopeHsl. B To e Bpems (akThl, yCTaHOBICHHBIE BCTYMUBIINM B 3aKOH-
HYIO CHJIy pelIeHHEM cyzia 0e3 yuacTHst TPEThEero JIMIa, MOTYT OBITh OCIIOpe-
HBI [IPU PACCMOTPEHUHU JIENIa 110 PETPECCHOMY HCKY.

Crnenyer MoAYepKHYTh, YTO B IIPEYCMOTPEHHBIX 3aKOHOM CIIy4asix BO3-
MOKHBI WHBIE ITOCIIEICTBUSI HENPUBIICYEHHUS B IIPOLIECC TPETHETO JIMIA, HE
3asBIISIIOIIETO CaMOCTOSTENLHBIX TPEOOBaHU Ha ITpeAMeT criopa. B wactHo-
ctH, cT. 432 'K mpeanuceIBaeT, 4To HENPUBIICUEHUE TOKYIIATENIEM K Y9aCTHIO
B JIeJIe TIPO/IaBIIa B KAYECTBE TPETHETO JIMIA O€3 CaMOCTOSITEIbHBIX TPeOOBa-
HUH OCBOOOX/IAET 3TO TPEThE JIUIO OT OTBETCTBEHHOCTH IO PErPECCHOMY
HCKY, €CITH TPEThE JIUIIO (POJIABELL) JOKAKET, UTO, IPHHSB B HEM y4acTHE, OH
Mor OBl IPEJOTBPATUTh U3bSITUE TIPOIAHHOTO TOBapa y MoKymnaresns. B ciy-
yae eciii MPOAABELl IPUBJIEKAJICS K YYACTHIO B JIeNe, HO He BCTYIMJI B HETO,
OH JIMIIAeTCs MpaBa JOKa3bIBaTh HEMPAaBUIILHOCTD BEACHHS JieJia UCTIIOM T10
perpeccHoMy UCKy (MOKymaTesnem).
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I'masa 9

INPEOCTABUTEJIBCTBO B CYE

9.1. IToustTME, BUOBI M 3HaAUCHME
cyne0HOrOo IpeAcTaBUTeIbCTBA B IpaKAaHCKOM Ipomecce

KoHCTUTYIIMOHHO 3aKpeIieHHOE MPaBo Ha CyIeOHYIO 3alUTy peann3y-
eTcs MyTeM IOoJa4y UCKa U COBEPLICHUS HHBIX MPOIECCYaIbHBIX JIEHCTBHH,
HEOOXOAMMBIX Il pAaCCMOTpPEHHS Jiena 1o cymiecTy. [1omoOHbIe AeficTBUs
MOT'YT COBEpIIATHCS JITYHO CYOBEKTOM, MpaBa MIIM 3aKOHHBIE HHTEPECHI KO-
TOPOTO HapyUIEHBI, JTHOO ITPEJCTaBUTENEM, ACHCTBYIONIMM B Cyle OT €ro
HUMEHH U B €T0 HHTEpecax.

CyneOHoe mpeIcTaBUTENLCTBO — IPOIIECCyallbHas IEITENBHOCTD MPeI-
CTaBUTENs], OCYIIECTBIIsIEMas B TIpejiesiaX WMEIOIUXCSl Y HETO ITOJTHOMOYHI
OT MIMEHH M B MHTEpECax MPEeACTaBISEMbIX JIHII.

CynebHoe Tpe/ICTaBUTEIbCTBO XapaKTEPU3yeTCsl IBYyMs BUIAMH IIPaBO-
OTHOILCHUH!

MaTrepuabHO-TIPABOBBIMU OTHOIICHUSMH MEXIy CyA€OHBIM IPEACTaBH-
TEJIEM W IpEeACTaBIsieMbIM. [/[aHHBIE OTHOIICHHS PETYIHUPYIOTCS HOPMamu
rpaXkIaHCKOTO MpaBa (MpU 3aKJIIOYSHUH JOTOBOpA MOPYUYCHHS), CEMEHHOTO
npasa (Ipy NPEACTABUTENBCTBE MAJIOJICTHHUX JICTEH X POUTEISMH), TPY/IO-
BOTO TIpaBa (B Cliy4ae Mpe/CTaABUTENBCTBA HAHMMATEIISI TPaXKIaHHHOM, Pabo-
TAOLIKUM IO TPYAOBOMY JIOTOBOPY);

TIPOLIECCYaTIbHO-TIPABOBBIMU OTHOLIEHHSIMH MEXIY CyIeOHBIM MpescTa-
BUTEJIEM U CYJIOM. YKa3aHHbIe OTHOIICHHS ONOCPEAYIOTCS TPaXkJaHCKUM
MIPOLIECCYalIbHBIM 3aKOHOM, YCTAaHaBIHMBAIOMIUM 00ObEM IpaB M 0Os3aHHO-
CTeH MpeJCTaBUTEINS KacaTeNbHO CyAa.

WHetutyT CyneOHOTO INpeicTaBUTENbCTBA CIEAyeT OTrpaHUYUBATH OT
MIPE/ICTABUTENILCTBA B TPaXKIAHCKOM rpaBe. Llenbio cyneOHOro mpeacraBu-
TEJNLCTBA SBJISAETCS 3alUTa B CyJE MpaB M OXPaHSIEMBIX 3aKOHOM HHTEpe-
COB MPECTaBIAEMOTrO JIMIA, a TAKXKe OKa3aHUEe eMy FOpUANYECKON MOMOIIU
B OCYIIECTBJICHUH IIPOLECCYANBHBIX MTpaB U o0si3aHHOCTe|. Llens rpaxnan-
CKOTO MNPEACTAaBUTENBCTBA — COBEPLICHHE IPEJCTABUTENEM IPakJaHCKO-
MIPaBOBBIX CAEIOK U MHBIX PAaBOMEPHBIX IOPUANYECKUX AEHCTBUIA OT UMEHU
U B uHTepecax apyroro nuna (ct. 861 I'K). Cyne6Hoe mpeacTaBUTENbCTBO
JIOTyCKAaeT OJHOBPEMEHHOE y4yacTHE B IPOLECCEe NMPEICTaBUTEIS U Ipea-
craBisiemoro (4. 1 cr. 70 I'TIK). B To ke BpeMs IpH COBEPIICHHH IPaXKIaH-
CKO-TIPABOBBIX CJEJIOK IPEACTaBUTENb BCEINAa 3aMeEIlaeT MpeiCTaBlIsIeMOe
smno. Kpome Toro, oTnenbHble BUABI TPEACTABUTENHLCTBA BO3MOYKHBI TOJIBKO
B rpakaaHCKOM Tporiecce (00IIeCTBEHHOE MPEICTABUTEIBCTRO).
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CynebHOe TpeaCcTaBUTENBCTBO TAKKE CIEAyeT OTTpaHWYMBaTh OT yd4a-
CTHS B NpoLEcce IpaXkJaH, OT COOCTBEHHOTO MMEHM 3allMIIAIONINX MpaBa
npyrux aun. IlpencraButens B cyne ASHCTBYeT OT MMEHU NPECTaBIsEMOrO,
B TO BpeMsI KaK IpaKAaHUH, HOAABIIMH MCK B 3aIUTY MPaB MHOTO JIHULA, IeH-
CTBYET OT CBOETO UMEHHU. Takxke MpeACTaBUTEIBCTBO B Cy[€ BO3MOXKHO I10
BCEM KaTeTOpHsIM JIelT, a FpaX<JaHe BIPaBe MOAaBaTh UCK B 3aLUTY IIPaB U 3a-
KOHHBIX MHTEPECOB APYTUX JIUL] JIUIIb B CIy4asiX, IPSIMO MPeyCMOTPEHHBIX
3akoHoM (ct. 87 I'TIK).

IIpencraBuTens MOXKET BBICTYNATh B Cy[l€ OT MMEHH HCTIA, OTBETYHKA,
TPETHHX JIUII, 3asBIISIONINX U HE 3asBIISIONINX CAMOCTOSTEIEHBIX TPeOOBaHHUH
Ha IIpeJMET CII0pa, 3asBUTENEH, TOCYJTapCTBEHHBIX OPraHOB U TOKHOCTHBIX
JIUI] IO J1eJ1aM, BO3HUKAIOIIMM U3 aJIMUHUCTPATUBHO-TIPABOBBIX OTHOIIEHUH,
3asBUTEJIEH 110 JIe1aM 0Co00To MPOU3BO/CTBA, 4 TAKKE OT UMEHH 3aHHTEpe-
COBAHHBIX JIHI] 110 YKA3aHHBIM JlefiaM (3a HCKIIFOYEHHEM POKYpopa).

IOpuanyeckue numa AEHCTBYIOT B TpayKAaHCKOM IIpoliecce Jmbo yepes
CBOM €TUHOJNUYHbBIC OpraHbl (IUPEKTOp, YIPABISAIONINN, HAYAIBHUK TEPpH-
TOPHATIBLHOTO OpraHa BHYTPEHHHX JIeN U T. 11.), TU00 Yepe3 MpencTaBuTeNeH.
ITpu stom 4. 2 cr. 70 I'TIK ompezenseT, 4To KOJUIETHANBHBIN OpraH IOpH-
JIMYECKOro JuIa (MpaBlieHHe, AUPEKIIKs, COBET U T. I.) BIPaBEe YyYacTBOBATh
B IpOIleCcce TOJIBKO Yepe3 MpeACTaBUTEN.

OT UMeHH OpraHu3aluil, He ABJIIOIIUXCS OPUANYECKUMHY JIULAMHU, Jea
B Cy/Je BeIyT UX PYKOBOJMTEIM WIHM MPEACTABUTENH pyKoBoauTeiei (4. 4
ct. 70 I'TIK). Cornacuo ct. 71 T'TIK ot umenu Pecnyonuku Benapych u ee
aAMUHUCTPAaTUBHO-TEPPUTOPUANIBHBIX €IUHUIL B CY/IE yYaCTBYIOT YIIOJHOMO-
YEHHBIC MPEACTABUTENHN FOCYapCTBEHHBIX OpraHoB ((pUHAHCOBBIX OPraHoOB,
OpPTraHOB YNpPaBJIEHUs TOCYJapCTBEHHBIM HMMYIIECTBOM, OPraHOB MECTHOTO
YIPABJICHHUS U CAMOYMPABICHUS U T. J1.).

CyneOHoe NpeACTaBUTEIBCTBO IOMYCKAETCs ITO0 BCEM IPaXKTAaHCKUM JIeTaM
Ha BCEX CTAJUAX Ipoliecca 10 KOHKPETHOMY JIeNy: B Cy/ie IePBOI HHCTAaHIUU
(BrirOuas BO30OYXKIEHHE TPAXKAAHCKOTO Jej1a), TMPU MEPecMOTpe CYACOHBIX
MIOCTAHOBJIEHUI B KACCAlUOHHOM U HAJI30pPHOM IOpPS/IKE, IO BHOBb OTKPBIB-
IIAMCST OOCTOSITENIECTBAM, @ TAKXKE B UCIIOJIHUTEILHOM MPOU3BOICTBE.

Benenue nena mpencTaBUTENEM HE JIMIIAET MPEACTAaBISEMOrO IpaBa
nu4yHO yvacTtBoBath B mporecce (ct. 70 I'TIK). B oTaensHbIX ciayuasx, uc-
XOJIsl U3 CHEeU(HUKHA pacCMaTpUBAaEMOTO CIIopa, CyJl BIpaBe BbI3BATH 3aWH-
TEPEeCOBAaHHOE JIMIIO IS TTOMYYEHHs JIMYHBIX OOBSICHEHWH M IIPU HAJIMYHA
npencraButens (HampuMmep, Mo UCKaM O PACTOPKEHHUHU Opaka, yCTAHOBICHUH
OTIIOBCTBA (MaTepPUHCTBA), BOCCTAHOBJICHHU HA PaboTe U T. 11.).

IIpencraButens AOMyCKaeTcs K Y4acTHIO B MPOLECCE MOCIE yAOBIET-
BOPEHUsI XOJAaTaliCTBa 3aMHTEPECOBAHHOIO JIMIA, JKEJIAIOIIET0 BECTU JIEJI0
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B cyie 4epe3 mpeacraButens. Y. 1 ct. 72 T'TIK ycraHOBIeHBI TpeOOBaHUS,
TIPEABSBISIEMBIE K TPECTABUTEINSIM:

TIOJTHAS JIeecrioCOOHOCTh B CHITY JJOCTI KeHHUs 18-11eTHero Bo3pacTa;

HaJIMYUe HaJIeKalM 00pa3oM o(OpMIICHHBIX ITOJTHOMOYH Ha BEIeHHE
Jiena B Cyqe;

HEOTHOCHMOCTH K KaTeropHsiM JInIl, ykazaHHbIX cT. 73 ['TIK.

Y. 2 cr. 72TTIK conepyKuUT NCYEPITHIBAIOIIHI TIEPEUCHB JIHI], KOTOPBIE MOTYT
OBITH TIPE/ICTABUTEISIMU B CYZIE T10 TPAXKIAHCKOMY JIeNTy. TaKkOBBIMU SIBIISIIOTCS:

aJBOKATHI,

PpabOTHHKY IOPUINYECKHUX JIUIL — IO JIeNIaM 3THX JIHI;

YIIOJTHOMOUYECHHbBIE OOIIECTBEHHBIX 00BCAMHEHUI (OpraHu3aluii), KoTo-
PBIM 3aKOHOM NIPEIOCTABIIEHO MPABO NMPEACTABIATh U 3aIIUIIATh B CY/IE Mpa-
Ba U 3aKOHHBIE HHTEPECHI WICHOB ITUX OOIIECTBEHHBIX 00benrHeHN# (opra-
HHU3AIHH) U APYTUX JIHII;

YIOIHOMOUYEHHBIE OpraHu3alnuii, KOTOPbIM 3aKOHOJAATEIbCTBOM IPEO-
CTaBJIEHO MPABO MPEJCTABIATH U 3allUIIATh B CyJ€ [IPaBa U 3aKOHHbIE HHTE-
PECHI IpYTHX JIHII;

3aKOHHBIE IIPEACTABUTEN;

ONU3KHE POACTBEHHUKH, CYNPyT (Cymnpyra);

MIPEJCTaBUTENHN, HA3HAUEHHBIE CYA0OM;

OJIUH U3 MPOIECCYAbHBIX COyYAaCTHUKOB MO A€y — [0 MOPYUYEHUIO 3TUX
COYYaCTHUKOB;

MATEeHTHBIN OBEPEHHBIH.

JInma, He oTHOCAIMMECS HU K OAHOM M3 NMEPEeYCICHHBIX BBIIIE KAaTero-
pHii, He MOTYT OBITh JOMYIIEHHI K yYacTHIO B JIeJIe B KAYECTBE ITPEICTaBHUTE-
JIS1 CTOPOHBI JIMOO TPETHETO JIUIIA.

Mpumep. MpaxkaaHka H. obpaTunack B cya € 3aABNEHMEM O CHATUM AUCLUNAN-
HapHOTO B3bICKaHWA. HamepeBasch y4acTBOBaTh B MPOLIECCE YEPe3 NPeaCcTaBuTe-
na, H. opopmuna nosepeHHOCTb Ha C., ABNABLLETOCA €e COCeAOM U paboTaBLLMM
FOPUCKOHCY/IBTOM Ha NpegnpuAaTun. Op,HaKO cya, paccmoTpes XOp,aTa[/'ICTBO ncTtu-
ubl 0 gonycke C. B KayecTBe ee NpeACTaBUTENS, B €0 YA0B/NETBOPEHUMN OTKa3an,
nockonbKy C. HEe OTHOCWMACA K INLAM, MMEIOLLMM B COOTBETCTBMM cO CT. 72 MK
NpPaBo OCyLWeCTBNATbL NPeacCTaBUTENBCTBO B Cyae.

B 10 xe Bpems mporeccyanbHbiil 3akoH (c1. 73 I'TIK) onpeznenser kpyr
JIMII, KOTOpBIE HE MOTYT OBITH IpencTaBuTesIMu. K X urciay oTHOCSATCS:

JIMIA, He JIOCTUTLINE coBepiieHHoneTHs. [Ipn 5ToM He uMeeT 3HaueHHs
HaJIM4Ke Yy JUIA MONHOM IpakAaHCKOH 1eeclIoCOOHOCTH, IPUOOPETEHHOH 10
JIOCTMKEHHUSI COBEPILICHHOJIETHS TI0 OCHOBAHUSIM, NIPEyCMOTPEHHBIM 3aKO0-
HoM (1. 2 c1. 20 I'K). HckiroueHne u3 TaHHOTO MPABUIIA YCTAHOBICHO TOJb-
KO JIJIsl HECOBEPIICHHOJIETHUX POJMTEINIEH, KOTOPBIE MOTYT OBITh ITPEACTaBH-
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TEJSIMH B CyJe IO JielaM CBOMX jereil. Hampumep, HecoBepIIEHHONETHSS
Marhb BIIPaBE CaMOCTOSITEILHO NMPEABSIBUTH HCK 00 YCTAaHOBJICHUH OTI[OBCTBA
(. 2 nocranosnenus [nenyma Bepxosaoro Cyna Pecniyonuku benapych ot
20 nexabpst 1991 1. Ne 12 «O mpakTuke npuMeHeHus cynamu PecrryOnuku
Benapych 3akoHOJaTENHLCTBA IPU PACCMOTPEHUH JIe7T 00 YCTAHOBICHUU OT-
[IOBCTBA ¥ B3bICKAHUU aJIMMEHTOB Ha JIeTeil»);

JIMNA, TPU3HAHHBIE B YCTAHOBJIEHHOM 3aKOHOM IOPSJIKE HEAEecrocoo-
HBIMH WJIM OTPaHUUYEHHO J€ECIOCOOHBIMU. YKa3aHHBIE JIMIA C BCTYIIEHHEM
B 3aKOHHYIO CHJTy PEIeHUs CyJa O IPU3HaHUH MX HEJeeCHOCOOHBIMHU JTH00
OTPaHMYEHHO J€eClOCOOHBIMU JIMIIAIOTCSI TIOMHOCTHIO HJIM YacTUYHO HE
TOJBKO TPAKIAHCKOH, HO M TPaKIaHCKOW IMPOIeCCyalbHON Jeecroco0Ho-
ctu. Cornacuo c1. 32, 33 'K Ham HUMU yCTaHABIMBACTCSI OMEKA U TTOTICYH-
TEJLCTBO, UX MPaBa U UHTEPECH! B Cy/E 3aIIUIIAIOT ONEKYHBI U ITOIIEYUTENN
(4. 4 ct. 59 TTIK);

CY/IbH, CIIeIOBATEIH U MIPOKYPOPHI (KpOME HX y4YacTHs B Jie/ie B KaUeCTBe
3aKOHHBIX TPEACTaBHTENEH HeAeecrOCOOHBIX JIMI JIMOO MpencTaBuUTeNei
Cy/a, IPOKYpaTyphl WM IPYroro opraHa paccienoBanus). [lomo6Hoe orpa-
HUYEHUE CBSI3aHO C POIOM JIEITEIFHOCTH YKa3aHHBIX JIMI] U YCTAHOBJIEHO
3aKOHOM KaK 3alpeT Ha COBMEIIEHHE OCHOBHOH JIEITEILHOCTH C WHOH OIlIa-
YMBAEMOM JIeATEIbHOCTHI0, KpPOME HAy4YHOMH, MpernogaBaTeIbCckoil U Apyroi
TBOPYECKOW JEATEIHHOCTH.

Ilo crenenn He0OXOAMMOCTH y4acTHus NMpeACTABUTEICH B rpaskiaH-
CKOM Mpolecce pa3rpaHnYuBalOT 00s3aTeIbHOE U (haKyIbTaTUBHOE TIpe-
CTaBUTEIBCTBO.

Ilpu oba3amenvuom npedcmasumenscmee paccMOTpeHue nena 0Oe3
TIpe/ICTaBUTEIS] HEBO3MOXHO. [10100HOE MMeeT MecTo B citydae, eciii I0pH-
JIMYECKH 3aMHTEPECOBAHHBIM B MCXOJIE JIeJia JIUIIOM BBICTYIAeT:

rpaXkIaHuH, SBISIONIMNACS MPOIECCyalbHO HEIeeCnOCOOHbIM (Maoer-
HUM, TPaXXJaHUH, TPU3HAHHBIN CYZIOM HEIEeCOCOOHBIM);

rpaXkIaHuH, He 00N al0IIUi MONTHOMN eecocOOHOCThI0 (HeCOBepIleH-
HOJIeTHUH B Bo3pacte ot 14 no 18 ner);

rpaXkIaHUH, MPU3HAHHBIA OrPAaHUYEHHO JIEeCIIOCOOHBIM;

TpaKAaHWH, IPU3HAHHBIA CyI0M 0€3BECTHO OTCYTCTBYIOIINM;

IOPUAMYECKOE JIMIIO, HMMEIOIee KOJUIETHANIBHBI OpraH yIpaBJeHUS
(mpaBnenue, COBET U T. 11.).

Ilpu ¢haxynemamuenom npedcmasumenvcmee pacCMOTPEHUE JIENa C
Y4acTHEeM MPEICTaBUTENS TPOM3BOIUTCS 110 XKEJaHUIO 3aMHTEPECOBAHHOTO
JIMIA, TOCKOJIBKY CaMO 3TO JIMIIO BIpaBe JINYHO BECTH Jiena B cyne. Daxyib-
TaTUBHOE TPEJICTABUTEILCTBO B CYJ€ BO3MOXKHO, €CIH IOPHIMYECKH 3auH-
TEPECOBAaHHBIM B MICXOJIE JIENa JIMLIOM SIBIISIETCS JI€ECIIOCOOHBIN IpakaaHIH
WM FOPUINYECKOE JIUIO C €AMHOIIMYHBIM OPraHOM YIIpPaBJICHUS.
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ITo ocHOBaHMAM BO3HMKHOBEHHUSI IPUHSITO BBIIENIATH IOTOBOPHOE, 3a-
KOHHOE, OOIIECTBEHHOE, O(HUIINAIBHOE, YCTAaBHOE, KOHCYIBCKOE MPEJCTa-
BUTEINCTBO.

Jlozoeopnoe npeocmagumenscmeo BOZHUKAET HA OCHOBAHUU T'PaK/IaH-
CKO-ITPaBOBOIO JIOTOBOpA MOPYYEHUS! WIIM Ha OCHOBaHMHU TPYIOBOTO JIOTO-
Bopa. JoroBOpHBIMU TIPE/ICTAaBUTENSIMHU B Cy/l€ MOTYT OBITH a/IBOKATHI, pa-
OOTHUKH IOPUANYECKUX JIUII, YIOJIHOMOYEHHBIE OOIIECTBEHHBIX O0BEIUHE-
HUH, TpolieccyaIbHble COyYaCTHUKHM M MHBIE JIEECIIOCOOHBIE TpakIaHe, He
JIMIICHHBIE COITACHO 3aKOHY MpaBa ObITh NPEJICTaBUTEISIMH B CY/JIE.

3akonnoe npedcmagumenscmeo — NPENCTaBUTENLCTBO, BO3HUKAIOIIEE
HETIOCPE/ICTBEHHO Ha OCHOBaHMH 3akoHa. OCHOBAHUSIMU €r0 BOSHUKHOBEHUS
SIBJISIFOTCSI:

ponctso (ct. 50 KobC);

yebiHoBnienue (ct. 119 KoBC);

YCTaHOBJICHHE OMeKH Wik nonedntensctsa (ct. 142 KobC);

nepeaavya AeTei-CUpoT, JeTeH, OCTABIINXCS Oe3 MOMEUCHUS POIUTEICH,
Ha narpoHatHoe Bocrnutanue (ct. 174 KobC).

Kpowme Toro, 4. 3 ct. 74 T'TIK k 3akoHHOMY TIpe/ICTaBUTEIHCTBY OTHOCHT
TIPE/ICTaBUTENHLCTBO I'PaskIaHUHA, IPU3HAHHOTO OE3BECTHO OTCYTCTBYOLIHM,
OTIEKYHOM, Ha3Ha4€HHBIM JUIsl OXpaHbl ero nmyinecTsa. [1o mery, B koTopom
JIOJDKEH Y4acTBOBAThH HACIIEHHK JINI[A, YMEPILETO MK OOBSBICHHOTO yMep-
IIMM, €CJIM HacJIEJICTBO €Ille HUKEM He IPUHATO, B KAYE€CTBE MTPEACTABUTEIS
HacJIeJJHUKa BBICTYIIAET JIUIO, Ha3HAYEHHOE JUIsl OXPaHbl M YIIPaBJICHUS Ha-
CIIeICTBEHHBIM UMYLIECTBOM (4. 4 cT. 74 T'TIK).

Obwecmeennoe npedcmasumebCmeo B rpaXIaHCKOM ITPOIECCe OCy-
IIECTBISIETCSl OOIECTBEHHBIMU OOBEIMHEHHUSIMH, KOTOPBIE HAJEJICHBI 3a-
KOHOM TIPAaBOM BBICTYNATh B Cy[€ B 3alIUTy YICHOB 3THUX OOBEIWHEHHI
n apyrux nui. K uucity obmiecTBeHHBIX 00BEIMHEHNI, HMEIOMINX MPaBo
MPEACTaBIATh M 3alUIaTh B CyA€ MHTEPECHl CBOMX WIEHOB, OTHOCSATCS
npodcorosbl (ct. 10, 17 3akona Pecriybnuku benapycs «O npodeccruonaisb-
HBIX COI03aX»), 00IIeCTBEHHbIE 00BeMHEeHUs ToTpebuTesei (r1. 6 3akona
Pecny6muku Benapycs «O 3anuTe npae noTpeduTeneii»), BeTepaHcKue op-
ranu3anuu (ct. 28 3akona Pecnyonuku Benapych «O Berepanax»). Cieny-
€T MOMYEPKHYTH, uTo CT. 19 3akona Pecnyonmuku benapycs «O npodeccuo-
HaAJBHBIX COI03aX» MPEIOCTABIISIET BOSMOXKHOCTDH Mpodcoro3am 3amumars
B Cy[€ TPYJOBBIE U COIIMAJIbHO-3KOHOMUYECKHE IpaBa HE TOJIBKO MX uJje-
HOB, HO W JIPyTHUX JIMII IO UX pOCKOe.

Oguyuanvnoe npedcmagumenscmeo B rpakAaHCKOM IIpoliecce — npes-
CTaBUTEIILCTBO CTOPOHBI MJIM TPETHETO JINI[A, YCTAHOBIEHHOE CYJIOM I10 CO0-
CTBEHHOH MHUWIIMATUBE B CIy4asX, IPeIyCMOTPEHHBIX 3akoHOM. [TomoOHOE
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BO3MOXKHO, €CITH Y HEIeeCIOCOOHON CTOPOHBI (TPETHEro JINI[A) UITH Y OTBET-
YHKa, MECTOHAXOXK/IEHHE KOTOPOTO HEN3BECTHO, OTCYTCTBYET ITPEACTABUTENb
700 ecJIM MPeCTaBUTENb HE UMEET IIpaBa BECTH Cye0HOe JIETI0 10 OCHOBA-
HUSM, IpeaycMOTpeHHbIM 3akoHOM (cT. 77 T'TIK). [Tnenym BepxoBHoro Cyna
PecnyOnmuxu benapych pa3bsicCHUI, YTO NTPH HATMYUU 00CTOSATENBCTB, PEy-
cMotrpeHHbIx 1. 1, 34. 1 cr. 77 I'TIK, npencraButeneM MOXET OBITh Ha3HAYCH
pabOTHHK OpraHa ONEKH U MOIEYUTENBCTBA, a B CIIydae, MPpelyCMOTPEHHOM
m. 24. 1 cr. 77 I'TIK, — poncTBEeHHUKN M JpyrHe rpaxkJaHe ¢ UX COIIacus
(m. 14 nocranoBnenust [Inenyma BepxosHoro Cyzna ot 28 utons 2001 1. Ne 7
«O npuMeHeHnH HOpM [pakaaHCKOro IpoIecCyalbHOTO KojieKca IpH pac-
CMOTPEHHH JIeT B Cy/Ie MIEPBOI HHCTAHIIUI).

B umciie ocHOBaHMIT OQHITHATEHOTO MPEICTaBUTEIBCTBA MPOLIECCYaTbHBIN
3aKOH yKa3bIBa€T NPYIUe YCTAHOBJIEHHBbIE 3aKOHOM ciydvau (m. 4 u. 1 ¢t 77
I'TIK). Bmecte ¢ TeM B HacTostiee Bpems B Pecrybiuke Benapych Ha 3aKOHO-
JIaTeJIbHOM YPOBHE OTCYTCTBYET perIaMEHTaINs HHBIX CITydaeB O(QUIHAIBHO-
TO IPEJCTaBUTENIBCTBA, KpoMe IpeaycMoTpeHHbIX 1. 1-3 4. 1 ct. 77 I'TIK.

Iloo ycmagnvim npedcmaeumenscmeom MOHUMAETCS NPABO BBIIIECTO-
Seld OpraHM3aly BHICTYIATh B 3al[UTy HIDKECTOSIIEH opraHu3anuu 0e3
crienuanbHOro mopydeHus. [ToqHOMOYHS TakoMy NpENCTaBUTENIO Mpeno-
CTaBJISIFOTCS yCTAaBAMU U MOJIOKEHUSIMH, OTIPEEISIIOLIMMH CTaTyC NpeCTaB-
JISIEMOTO FOPHIMYECKOTO JIUIIA.

Koncynsckoe npedcmagumenscmeo 3aKinodacTcs B TOM, YTO KOHCYIb-
CKHE YUpEKIeHHUs] HHOCTPaHHBIX rocyaapcTB B PecnyOnuke bemnapycek nme-
10T TIPaBO MPEACTABIATH U 3aIIHIATh HHTEPECH CBOMX I'OCYAAapCTB, TPax-
JaH 1 ropuandeckux yui. CormacHo 4. 2 cr. 552 I'TIK nomkHOCTHBIE JTUIa
KOHCYJIbCKHX YUPEXKICHUH BIIpaBe MPEICTABIATh HHTEPECHI IPaXkaaH CBOMX
rocyaapcts 0e3 Mopy4eHHst U JOBEPEHHOCTH, €CITH 3TH TPAXJIaHe 110 YBaXKH-
TEJFHBIM IPUYMHAM HE UMEIOT BO3MOXXHOCTH 3allIMINATh CBOM IpaBa U WH-
Tepechl. KoHCYIbCKOE MIPEeICTaBUTENBCTBO MPEKPAIIASTCS, €CIH IPaKAaHIH
MIOPYYUT BEACHUE Jiefla JpyroMy HpeICcCTaBUTENro MO0 OyJer 3aiuinarb
NIpUHAIEXAIUE eMY ITpaBa JIMYHO.

9.2. OpopmITeHME IOJTHOMOYMI IIPEACTaBWUTe I

OdopmiteHre TIOTHOMOYHH MPEICTABUTENS 3aBUCUT OT BHJA ITPEACTaBH-
TEeNbCTBA. J|JI 1OTOBOPHOrO MPEACTABUTENLCTBA XapaKTEPHO OdopMieHUe
TIOJTHOMOYHH B JIOBEPEHHOCTH. J[OBEpEeHHOCTH, BbIJaBaeMble IpakIaHaMH,
TIOJIEkKAT YIOCTOBEPEHNIO B HOTAPHAIBHOM JINOO B MHOM NPEIyCMOTPEH-
HOM 3aKoHOM ropsiike. CorntacHo 4. 1 cr. 76 I'TIK nogoOHble 1oBEpeHHOCTH
MOTYT yAOCTOBEPSTBCS:

PYKOBOANTEISIMU IOPUIMYECKUX JIUII TI0 MECTY paboTHI JINOO y4eOb! 10-
BEpUTEIS;
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OpraHu3anueld, OCYIIECTBISIONEH SKCIUTyaTalluio >KUIIMITHOTO (oHaa
1 (WIIH) MPe0CTABIAIOICH KITUITHO-KOMMYHAIBHBIC YCIIYTH, 0 MECTY €T0
KHUTEJBCTBA (MECTy peObIBAHMS);

aJIMUHHCTpAIEH yUpexkJIeHUs! COINAIBLHOTO O0CITY)KUBAaHUS, OCYILECT-
BIISIONIETO CTAIMOHAPHOE COIMAIbHOE 00CITyKMBaHHE, B KOTOPOM IPO>KUBA-
€T COBEPIICHHOJICTHHH TPaXKIaHNH;

aJIMUHHCTpaIEil OpraHn3aliy 31paBOOX paHEHHs], OKA3bIBAIOIEH MeH-
[MHCKYIO MOMOIIb B CTAIMOHAPHBIX YCIOBHSAX, B KOTOPOW TpaKAaHWH Ha-
XOJIUTCS Ha U3JICUCHUH;

KoMaHIupaMu (HayaJbHHUKAMH) BOMHCKUX YacTel M YUPeKICHHHU, eCITH
JIOBEPEHHOCTH BBIZAETCS BOCHHOCITY KAIIM,;

HavalbHUKAMHU UCTIPABHUTEIBHBIX YUPESIKICHUH, €CITH TOBEPEHHOCTh BbI-
JIaeTCsl JIMLAMH, HaXOSAMIUMUCS B MECTaX JIMIIEHHS CBOOOIBI.

Ecnn B MOMeHT odopMIiIeHHsI JTOBEpPEHHOCTH TpaxkIaHuH PecryOnnku
Benapyck Haxomures 3a ee MpeaenamMu, JOBEpPEHHOCTh MOXKET OBITh yI0CTO-
BepeHa KOHCYILCKUMHU JODKHOCTHBIMH JIAIAMH.

JloBepeHHOCTH OT UMEHH IOPUANIECKUX JIUII BBIAIOTCS 32 MOJIMCHIO UX
PYKOBOAWTENSI TMOO MHOTO JINIA, YITOTHOMOYEHHOTO Ha 3TO YUPEAUTEIIbHbI-
MH JTOKYMEHTaMH, ¥ CKPEIUIIOTCS MeyaThio opranusaimu (4. 2 cr. 76 I'TIK).
OpHaKO ecIi IOBEPEHHOCTD BBIJIAETCS OT IMEHU IOPHMYECKOTO JIUIA, OCHO-
BaHHOTO Ha TOCYNapCTBEHHOH (hopMe COOCTBEHHOCTH, U MPEIOCTABIISIET Ipa-
BO Ha MOJNYYCHHUE WK BIJ[auy JICHET U IPYTUX UMYIIECTBEHHbBIX IEHHOCTEH,
OHa JIOJDKHA OBITH TOMITMCaHa IIIaBHBIM OyXTajTepoM JaHHOW OpraHHu3aliH,
PYKOBOJIMTETIEM OPraHH3al[MU WM WHIMBUAYaTbHBIM MpPEINIPHHUMATEIICM,
OKa3bIBAIOMIMMH YCIIYTH IO BEAECHHIO OyXTraJTepCKOro y4era U COCTaBJICHUIO
oruetHocTH (1. 5 cT. 186 T'K).

JloBepeHHOCTH MOTYT OBITH OOMIMMH M CcrieUHaTbHBIMU. Obwyas noBe-
PEHHOCTh TPEAYyCMAaTPUBAET MPaBO MPEACTABIATH JIOBEPHUTEIS MO BCEM
JleaM M BO BCEX CyAax CO BCEMH MPOIECCyaJbHBIMH MOJHOMOUYUSIMH,
BKJIIOYAsl MPaBO Ha ITOJady MCKa, OTKa3 OT HEro, 3aKII0YeHHE MHUPOBOTIO
cornameHus u T. 1. Cneyuanivhasi TOBEPEHHOCTh BBIAETCS JUIS MPECTa-
BUTEJIECTBA 110 KOHKPETHOMY JEJly WJIN Ha COBEpPLIEHHE OTAENBHBIX MPO-
LIeCCYaJbHBIX IEHCTBUM.

Cpoxk JeHCTBHS JIOBEPEHHOCTH HE MOXET MpeBbImarh Tpex Jjet (m. 1
ct. 187 T'K). Ecnu moBepeHHOCTDh BbIIaHa 0€3 yKa3aHHs CpOKa JeicTBUs,
OHa COXpaHsIeT CHJIy B T€YEHHE OJJHOTO I'o/ia CO JIHS ee coBepuieHus. JJose-
PEHHOCTb, BbIIaHHAs 0e3 yKa3aHUsl JaThl €¢ COBepIIeHUs, HuIToXkHa (1. 1
ct. 187 I'K).

JloBepeHHOCTh IIPEKPAIIaeTCs B ClIydae:

WCTEUEHHs CPOKa ee JICHCTBUS;

111


http://www.pdffactory.com

OTMEHBI JIOBEPEHHOCTH JIMIIOM, BBIIABIIUM €€, MO0 0TKa3a JIMIA, KOTO-
pOMy BbIIaHa JOBEPEHHOCTH;

MPEKpaIIeHus IOPUANIECKOTO JIMIA, KOTOPHIM JIMOO KOTOPOMY BBIJaHa
JIOBEPEHHOCTE;

CMEpTHU TpaXkIaHWHA, BBIJABIIETO JI0BEPEHHOCTH JMOO0 TOIyYHBIIETO €¢,
0OBSIBIIEHHS €T0 YMEPILUM, IPU3HAHUS €TO HeJleeCIOCOOHBIM, OTPaHUYEHHO
JieecriocoOHbIM it Oe3BecTHO oTcyTcTByIOINM (cT. 189 I'K).

A06oKampl, y4acTBYIOIIHE B JIeNIe B KAYECTBE MPEICTABUTEICH, TOTKHBI
TIPEIBSBUTE CY/ly YIOCTOBEPEHHUE a/IBOKATA M JOBEPEHHOCTH, O(OPMIICHHYIO
B IPOCTOMN MUCEMEHHOU (opme, uiu opaep (4. 3 cr. 75 I'TIK).

[TaTeHTHBIN TOBEPEHHBIN HApsINY C JOBEPEHHOCTHIO MPEJCTABIAET Cyly
CBHJICTENILCTBO O PETHCTPALMK B KaUueCTBE MATCHTHOTO MOBEPEHHOrO (4. 4
cr. 75 T'TIK).

Ilpedcmagumenu opuouyecKux auy ¢ KOINJIETHAIBHBIM OPraHOM yIIpaB-
JICHUS! TTOATBEPIK/IAOT B CyZIe CBOM ITOJTHOMOYHS BBITMCKOM U3 MPOTOKOJIA 3a-
CellaHus COOTBETCTBYOLIEro oprana ynpaeienus (4. 5 ct. 75 I'TIK).

Crnenyer MoqUepKHYTh, YTO TPaKAaHEe BIPaBE YIOJIHOMOYMBATH CBOMX
TIPE/ICTaBUTENIEH HA yUacTHE B JIeJIe YCTHBIM 3asiBIIEHHEM, CJICJIAHHBIM B Cy/Ie
(4. 4 cr. 76 TTIK). IIpu 3TOM 3asiBICHHE AOTDKHO OBITH OOPMIIEHO COOTBET-
CTBYIOIIIEH 3alUCBI0 B MIPOTOKOIIE cynebHoro 3acenanus (m. 13 moctaHoBIe-
Hus [Inenyma BepxoBroro Cyna «O npuMmeHneHnn HopM ['paxxgaHckoro npo-
LECCYabHOTO KOJIeKCa IIPH PACCMOTPEHHUH JICIT B Cy/ie TIEPBOM HHCTAHIAN).
[To naHHOMY 3asIBIEHUIO CYIOM BBIHOCHUTCS OIIPEJEICHUE O JIOMYCKE JIMIA
B Ka4eCTBE IPEACTABUTENS 10 KOHKPETHOMY JIENTY, €CIM K IPECTaBUTEIb-
CTBY HE UMEETCsI IIPEMSTCTBUHN, TpeaycMoTpeHHbIx cr. 73 T'TIK.

Ynonnomouennvie 06uecmeennblx opeanuzayuil NOIHKHEI IPEJCTABUTH
CyIly JOKYMEHTHI, yIIOCTOBEPSIOIINE TOPYYEHHE COOTBETCTBYIOLINX OpraHH-
3alMii Ha MPEACTaBUTEILCTBO 110 JAHHOMY JI€JTy: BBIMUCKH M3 TIOCTaHOBJIE-
HUS 00IIIer0 COOpaHUS HITH BRIOOPHOTO OpraHa 00IIeCTBEHHON OpraHu3aIuH,
MPUHSATOTO B CBSA3U C paccMarpuBaeMbiM jenoMm (4. 2 cr. 78 T'TIK).

3akKonHble npedcmagumenu TOATBEPKAAIOT CBOM CTAaTyC M HalW4ue
TIOJTHOMOYHH MPEACTaBICHUEM CY/y CIEIYIOMINX JOKYMEHTOB!

ponuTeny 00s3aHbI MPEACTABUTH JOKYMEHTHI, TIOJTBEPIKIAIOIINE TIPOHCXO-
*kKJIeHHe peOeHKa OT HUX (ITACTIOPT MJIM CBUICTETILCTBO O POXKIICHUH PeOCHKA);

YCHIHOBHTEIIM, 3allICAaHHbIE B Ka4eCTBE POJMTEIICH, KpOME yKa3aHHBIX
BBIIIE JOKYMEHTOB OOSI3aHBI IIPEACTABUTh PEIICHUE cyaa 00 YCHIHOBICHHU
00 CBUAETENHCTBO 00 YCHIHOBJICHHH, BBIIAHHOE OPTaHaMH, pETUCTPUPYIO-

[IMUMHU aKThl TPAKTAHCKOTO COCTOSIHUS, [OCJTIE PETUCTPAIUH YCHIHOBIICHUS
(4.5, 6 ct. 122, ct1. 216 KoBC);
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YCBIHOBUTENH, HE 3alMCAHHBIE B KaY€CTBE POAUTENEH, MPENCTaBISIOT
Cyny pelieHue 00 YChIHOBIICHHY,

OTICKYHBI W TOTICYUTEIA TOATBEPKIAIOT CBOU TMOJHOMOYHS BBITHCKOM
W3 pEUIeHHs] MECTHOTO HUCHOJIHHUTEIBHOIO U PaCHOpSAUTEIHHOrO OpraHa
0 HA3HAYCHUU OTICKYHOM WJIHM TIOTICUUTEIIEM JIN0O YIOCTOBEPCHUEM Ha MPaBO
MpenCcTaBIeHUs HHTepecoB mofomnedHoro (4. 5 ct. 151 KoBC).

IMonaoMounst o(UIMANBEHOrO MpeacTaButelis (MIPeACTaBUTENS, HA3HA-
YEHHOTO CY/JIOM) TOITBEPIKAAIOTCS OMPENEICHUEM Cyla O €ro Ha3HauCHUU
(4. 3ct. 77 TTIK).

B cootrBerctBuu ¢ 4. 6 ct. 75 I'TIK 10KyMEHTHI, TOATBEPIKTAOIIHE ITOJI-
HOMOYHS TTPEJICTABUTEIIS, WITH MX KOIIUH MPUOOIIAIOTCS K JICITY.

9.3. IIpaBoBOe 1I0JI0>KeHMe MpeIcTaBUTeIIs
B I'Pa>KIaHCKOM IIpoIecce

ToBopst 0 TpoIIeCCyaTbHOM MOJOKEHHUH IIPEICTABUTENS B CylIe, He00Xo0-
JIMMO OTMETHUTh, YTO JAAHHBIA BOMPOC JO HACTOSILErO BPEMEHHU B HayKe SIB-
JIAETCSI TUCKYCCUOHHBIM. PsiJT yUSHBIX MOJIAraroT, YTO CyJAcOHBIX MPEICTABH-
TeJnel cieayeT OTHOCHUTD K JIUIaM, COICUCTBYIOIINM TPABOCYIAUIO, ITOCKOIb-
Ky OHH BBITIOJHSIIOT NpOLECCYabHbIE AEUCTBUSI BMECTO NPECTABIISIEMOTO,
HE UMesl CaMOCTOATENbEHOM mosuimut, MHOM MOIX0I COCTOUT B OTHECEHUH
MpeICTaBUTENIEN K IOpUIUUECKH 3aMHTEPECOBAaHHBIM B UCXOJIE JieNa JIUIaM
B CBSI3U C T€M, UTO OHH, JAECUCTBYs OT UMEHHU U B MHTEpECAX MPEACTABIAEMO-
ro, UMEIOT KaK MaTepUalibHBINA, TaK U MPOIECCYalbHbIH HHTEPEC B UCXOE
nena?, JJaHHyro MO3HIHMIO TIOIEPKall 3aKOHOIATeNTh, yKasas B ab3are 2 4. 2
ct. 54 I'TIK, 94T0 NMpeaCcTaBUTENN SBIISIOTCS IOPUIMYCCKU 3aUHTEPECOBAHHEI-
MU B HCXOJIE JleJIa JIUIaAMU.

[IpouieccyanibHble MOJTHOMOYMS MPEACTABUTENS MPHUHSITO pa3rpaHUyuu-
BaTh Ha 00IIME U crienuajibHble. K 06utm OTHOCATCS MOJHOMOYHS, HE CBSI-
3aHHBIE C PACHOPSAUTEIBHBIMU JEUCTBUSIMHU: MPABO IMOJABATh 3asIBICHUS;
3HAKOMUTBCSI C MarepuallaMy JIena, JedaTh BBIMUCKU U3 HUX; CHUMATh KO-
ITUU TIPEJICTABJICHHBIX JIOKYMEHTOB U TPeOOBaTh MX YIOCTOBEPCHUS; 3asiB-
JIATH OTBOJIbI; MPEACTABIATE JI0KA3aTENIbCTBA; Y4aCTBOBATh B HCCIIEI0BAHUU
JIOKa3aTeNbCTB; 3a/1aBaTh BONPOCHI JPYTUM YYACTHUKAM CYIOIPOU3BOJCTBA
IO JICITY; 3asIBJISITh XOJATANCTBA; JaBaTh YCTHBIC M MUCHMEHHBIC OOBSICHCHUS

1 Cwm.: I'ypeia MLA. Jlekiuu 1o COBETCKOMY Ipak[aHckoMy ripoueccy / moy pex. B.H. Buib-
nroruna. — M., 1950. —C. 47 ; Coserckuii rpaxaanckuii mporiecc / MLA. T'ypsud [u 1p.] ; mon pen.
A.A. lo6poBonsckoro. —M., 1979. —C. 65.

2 Cm.: Uneunckas UM., Jlecuunkas JI.®. CynebHOe MpeICTaBUTENHCTBO B TPAKIAHCKOM
npouecce. — M., 1964. —C. 23 ; MenbaukoB A.A. IIpaBoBoe MOJIOKEHHUE TUIHOCTH B COBETCKOM
rpax/aHckoM npouecce / otB. pex. B.C. TageocsiH. — M., 1964. — C. 169.
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Cyy; IPEACTaBISATH CBOM JJOBOABI U COOOpaKEHHsI; BO3paXkaTh IPOTUB XOJa-
TaicTB, TOBOAOB U cooOpaxeHui Apyrux jui (4. 1 ct. 56 I'TIK).

Ha coBepiienne nepeuncieHHbIX NPOLECCYaNbHbIX JEUCTBUM OT UMEHU
TIPE/ICTAaBISIEMOTO He TPeOyeTCs CenranbHOTO 0(hOpMIIEHHS.

Bwmecre ¢ Tem comtacuo 4. 3 ct. 79 I'TIK npencraButens, SBISIOIIMIACT
WHOCTPAHHBIM TPAXKJIAHWHOM, JHUIIOM 03 TpaXkJaHCTBA WM TPaKAaHHHOM
Pecnyonmuku benapych, MOCTOSHHO MPOXHUBAIOIINM 32 TipesenaMu Pecry6-
nuku benapyck, BpaBe 3HaKOMHUTBCSA C MaTe€pUaNaMu JieNa, CoAep KaluMU
CBE/ICHUS, COCTAaBJIAIOIIUE T'OCYJAapCTBEHHBIE CEKPETHI, MOCIE MOJYyYECHUS
JIOTyCKa B MOPsIIKE, YCTAHOBJIEHHOM 3aKOHOM.

CneyuanvHsie TIOTHOMOYHS NPEACTABUTEINS — 3TO ITOJTHOMOYMSI, CBSI3aH-
HBIE C COBEPILIEHUEM PACIOPSIIUTENBHBIX TEHCTBUM, BIEKYIIIUX MaTepuab-
HO-TIPaBOBBIE MOCIIEACTBUSI JUIsl pencTaBisieMoro. [1onoOHbIe moHOMOYNS
JIOJKHBI OBITH 0000 OTOBOPEHBI B IOBEPEHHOCTH. K HIM OTHOCSATCS: IPaBo
MIPEJCTaBUTENS HA MOANKCAHNE UCKOBOTO 3asBJIEHHUS, IPEABbABICHNUE HCKa,
nepenaydy Jieja B TPETeHCKU Cy; MOJHBIA WM YaCTUYHBIA OTKa3 OT MCKa,
MIpU3HAHUE UCKA; 3aKII0YEHHE MUPOBOTO COIVIAILIEHMS, COINIAIIEHUs O MpU-
MEHEHUH MeANalu1, MEIUaTUBHOTO CONIALIeHNUs ; U3MEHEHHE IPeAMEeTa WIn
OCHOBAaHHS MCKa, pa3Mepa HCKOBBIX TPEOOBaHMH, Iepenaya MOITHOMOUHI
npyromy Juiy (mepenoBepue); 3asBICHHE XOAATAHCTB O MPUOCTAHOBICHUH
MIPOM3BOICTBA MO JIETy IO COIVAIIEHHI0 CTOPOH, 00 oOecIieueHnn WCKa,
0 BBIHECEHHH JOIOIHUTEIBEHOTO PelIeHus, 00 OTCPOUYKE WIIN PAcCCPOUKE UC-
TIOJTHEHHSI peleHus, 00 U3MEHEHHH CIoco0a W MOpSIKa €ro MCIONHEHNS,
oOxanoBaHHe CyJeOHOTO TOCTaHOBIECHHMS, Jlada OOBSCHEHUH Ha >kanoly
(mpoTecT); MpeaBABICHHE HCIOJHUTEIBHOTO JOKYMEHTA KO B3BICKAHHUIO;
MOJTyYeHHE NMPUCYKIECHHOTO UMYIIECTBA, B TOM YUCIE JICHET; 110/1aua 3asiB-
JICHUS! O TIEPECMOTpPE PELICHHs MO BHOBH OTKPBHIBIIMMCS 0OCTOSTENBCTBAM
(4. 2 ct. 79 TTIK).

PacnopsinutensHble qeliCTBUS, COBEPUICHHBIE B pOliecce NMpeACTaBUTe-
JIeM, BIIEKYT JUIS IPEJICTaBIIEMOT0O PABOBBIE MOCIIEICTBUS TOJIBKO B CIIyUae,
€CJIM OHU HE BBIXOJSAT 3a MPEEIIbl IPEJOCTaBICHHBIX TOJTHOMOUYMH. B nHOM
Cllydae pelleHue cyaa MPU3HAETCs] HE3aKOHHBIM U MOJJIEKUT OTMEHE.

CrneyeT NOqUepKHYTh, UTO 3aKOHHBIE IPEICTABUTEIN BIIPABE COBEPIIATh
npoleccyasbHbIe AeHCTBHS MO PACHOPSHKSHHIIO MATEPUATIBHBIM MPaBoM (Mpu-
3HaTh UCK, U3MEHUTH NPEeAMET U OCHOBAHUE MCKA, 3aKJIFOUUTh MUPOBOE CO-
DNalIeH:e U T. J1.) 0e3 creruanbHoro nosHoMouwns (6e3 goBepeHHocTH). B 1o
e BpeMsl 3aKOHOJaTeNbCTBOM MTPEAYCMOTPEHBI ONPEICICHHbBIE OTPaHUYEHHUS
TIOJTHOMOY M 3aKOHHBIX ITpencraButeneil. Cornacho 1. 2 ct. 35 'K onekyn He
BIpaBe Oe3 MpeIBapUTENHLHOTO Pa3pelIeHHs OpraHa OIeKH U IOIeUYNTEIbCTBa
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COBEpILIATh, a MONEUYUTENh — JaBaTh CONNIACHE HA COBEPIIEHUE CETIOK M0 OT-
Yy)KICHUIO HMYIIECTBA MOIONEYHOTro (B TOM YHCIIE MO ero 0OMeHY, apeHHIO,
crmade B apeHay (B Haem), Oe3BO3ME3IHOE MOJIb30BAHHKE, 3aJI0T), & TAKXKE CJie-
JIOK, BJIEKYIIMX OTKAa3 OT MPUHAIEkKAIMX MONONEYHOMY IpaB, pas3iell ero
MMYILECTBA MM BBIJIEN M3 HETO JIOJIEH, a Takke JIF0OBIX APYTUX CIEIOK, Bile-
KyIUX yMEHbIIEHHE MYIIECTBA O0NEYHOr0. AHAIOTUYHBIE OTPaHUYEHUS
TIOJTHOMOYMH pojuTenel ycraHosieHs! B 4. 2 cT. 89 KobC.

CrnenoBarenbHO, B IEPEUUCIEHHBIX CIy4asX MpoleccyaabHble ACHCTBUS
3aKOHHBIX INPEJICTaBUTEIEH IO PACHOPSDKEHUIO MPHUHAATISKAIUMU ITOM0-
MEYHOMY IIPaBaMU OCYIIECTBIISIOTCS HE TOJIBKO MO/ KOHTPOJIEM CyAa, HO U C
00513aTeNIbHOTO COTJIACHsI OPTaHOB OIIEKH U ITOIIEYNTEIbCTRA.

Oco0o0 criemyer oroBopuTh MPaBOBOE MOJIOKEHHE ITPEACTABHUTEINEH 001I1e-
CTBEHHOCTH. B CBsI3U ¢ TeM, YTO OHU NMPHUBIIEKAIOTCS B IPOLIECC TOIBKO IS
W3JIOKEHUS] MHEHHS OOLIECTBEHHBIX OOBEAMHEHUIH M TPYAOBBIX KOJUIEKTH-
BOB TIO JIENy, 3aKOH HAJENSET UX KOMIUIEKCOM OOIIETpoliecCyallbHBIX MPaB,
npexycmorperHsix cT. 56 I'TIK. HckimodeHne COCTaBISMIOT MPaBo 3asABIIATH
OTBOJIBI U TIPaBO 0OXKAIOBaTh CyIeOHBIE OCTAHOBIICHUS.
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T'smasa 10

YUYACTUE ITPOKYPOPA B IPAXKOAHCKOM ITPOLIECCE

10.1. 3agaun IpoKypaTyphl B rpa>kKIaHCKOM MpoIliecce

[pokyparypa kak equHast ¥ IEHTPAITN30BaHHasl CHCTEMA I'0CYy/IapCTBEHHBIX
OpraHOB 3aKOHOM HaJIeJIeHa Pa3IMYHBIMHA (YHKIHUSIMH, CPEAN KOTOPBIX 0CO-
Oy10 posib Urpaet QpyHKIMS OCYIIECTBIICHHUSI HaJ[30pa 32 COOTBETCTBUEM 3aKO-
Hy CyleOHBIX peleHn Mo rpakaanckum aenam (4. 2 ¢r. 125 Koncturynum).

JlaHHOE KOHCTHTYIIHOHHOE MOJIOXKEHHE HAaXOIUT CBOE AajbHelIee pa3Bu-
THE B COOTBETCTBYIOIIMX HOPMATHBHBIX IPAaBOBBIX akrax. [IpaBa u mopsimok
JIeSITEIbHOCTH ITPOKYPOpa B IPayKIAHCKOM CYOIPOU3BOICTBE OTIPEACIISIOTCS
I'TIK 1 MHBIMHU 3aKOHOJATENILHBIMK aKTaMH, B YaCTHOCTH 3akoHOM Pecrry6-
muku benapyck ot 8 mast 2007 1. Ne 220-3 «O mpokyparype Pecryonuku bena-
pychb», 11. 1 cT. 4 KOTOPOTO ONpE/EIeHBI 331a4H ¥ HallPaBJICHUs IS TENEHOCTH
MIPOKYparypbl — o0ecIieueHne BEPXOBEHCTBA IpaBa, 3aKOHHOCTH U IIPaBOIIO-
psiziKa, 3aIUTa MPaB ¥ 3aKOHHBIX HHTEPECOB TPaKJaH U OpraHu3aluii, a Tax-
e OOIIEeCTBEHHBIX W TOCYIAapCTBEHHBIX MHTEPECOB. J[JIsl BHITIOMHEHHS 3THUX
3aJ1a4 3aKOHOM B KaueCTBE OJTHOTO M3 HaIlpaBIICHUH JIESATEILHOCTH POKypa-
TYpPBI OIIPEJIETIEHO YYacTHe IIPOKYPOpa B pACCMOTPEHHH CYaMH IPaKIaHCKUX
JIeJ1, KOTOpoe ocyIecTBisiercs B mpexycMorpenHbix [ TIK dopmax.

IIpoxkypopckuii Haa30P B TPAXKIAHCKOM ITPOIIECCE BBICTYIAET B KAUECTBE
0a30BOTO MPUHIMIA TPAKAAHCKOTO IMPOIECCYaNIbHOro MpaBa U BBIpAXKaeT
co00¥1 HaMuMe MyOIMYHO-TTPABOBBIX OCHOB B IPA)KAAHCKOM CYAOIPOU3BOA-
crBe. Takoii BbIBOA cienyeT u3 cogepkanus 4. 1 cr. 23 I'TIK, 3akpermstroniei,
YTO HAA30p 33 3aKOHHOCTHIO U 000CHOBAHHOCTBIO CY/IEOHBIX TOCTAHOBIICHHUIH
0 TPAXKIAHCKUM JIeJlaM, a TaKKe 3a COOJIOAEHHEM 3aKOHOAATENIbCTBA MPU
WX WCIIOJHEHUH OCYIIECTBIsIeTcsl [ eHepaibHbIM poKypopoM PecnyOnuku
Benapych ¥ noguyMHEHHBIMU €MY IIPOKYpPOPaMH.

[MpuHIMO MPOKYpOPCKOro HaA30pa B TPaXKIAHCKOM CYJIONPOM3BOJICTBE
TIO3BOJISIET BBIJEIUTH B €0 CTPYKTYPE TPU B3aMMOCBS3aHHBIX DJIEMEHTA!
(YHKIMIO IIPOKYpaTyphl, IPeIMET HaaA30pa, CyOBEKTHBIN COCTaB HaA30pA.

@yukyus TPOKYpaTyphl B TPakJaHCKOM IpOIlecce — 3TO HaJI30pHast
¢yHkums. TepMUH «HA/I30p>» HAXOAUT CBOE PACIPOCTPAHEHHE B OTIEIBHBIX
o0nacTsx oOIIECTBEHHBIX OTHOLIEHHH, 00IIIee ero TONKOBAaHUE COAEPIKUTCS
B cioBape pycckoro si3eika C.1. OsxeroBa, «Haa3uparb — HaOMONATh ¢ 1ie-
JbI0 TIPUCMOTPA, TpoBepku»!. OOmiee MpeqHa3HAuYCHHE MPOKYPATyphbl Kak
TOCYAapCTBEHHOTO opraHa ompezeneHo cr. 1 3akona «O npokyparype Pec-

1 Osxeros C.1. CnioBaps pycckoro si3bika. — C. 478.
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nyonukn benapyck» — ocyliecTBiIeHHe OT UMEHH IocyJapcTBa Haa30pa 3a
TOYHBIM U €IMHOOOPa3HBIM HCIIOTHEHNEM HOPMaTHBHBIX ITPABOBHIX aKTOB Ha
tepputopuu Pecryonmuku benapyce, a Taxke BBIIIONTHEHHE WHBIX QYHKIUH,
YCTaHOBJIEHHBIX 3aKOHOJATEIbHBIMU akTaMu. Clle0BaTeNnbHO, BCAKas Jes-
TEJIBHOCTh OPraHOB MPOKYPAaTyphl B LIEJIOM U €€ JOLKHOCTHBIX JIMI B 4acT-
HOCTH B IPa)/IaHCKOM CyAOIPOM3BOACTBE BCErNa ABJSIETCA HAA30PHOH U He
MOXXET ObITh MHOW. B cBOIO ouepenp, Han30pHAs AEATEIBHOCTH MPOKYpOpa
B I'pa’kJaHCKOM Ipoliecce MpearnonaraeT OCylecTBIEHHe TaKuX ACHCTBUM,
Kak y4yacTtue, HaOIllto/ieHre, MPOBEpKa M pearnpoBaHue.

Ilpeomemom TPOKYpOPCKOTO HAI30pa B IPaXJTaHCKOM CyIONPOH3BOICTBE
BBICTYTIa€T 3aKOHHOCTb U 0OOCHOBAHHOCTH CY/IEOHBIX ITOCTAHOBJIEHHMH 110 Tpax-
JIAHCKUM JIeJIaM, a TakKe COOITIOIEeHNE 3aKOHOIATEbCTBA IIPY UX UCTIOJTHEHHUH.

B coorBercTBuu ¢ 4. 2 ct. 297 I'TIK cyn OCHOBBIBAET pellicHHUE U OTIpeie-
JICHUE JIMIIb Ha TeX JI0Ka3aTeIbCTBax, KOTOpbIe OBLIN MCCIIEIOBAHbI B Cy/e0-
HOM 3acelaHud. B 3Toil cBsA3M 3amauell mpokypopa B IPa’kKAaHCKOM CyHO-
IIPOU3BOJICTBE ABJSIETCA NMPOBEPKA MOJHOTHI U 3aKOHHOCTHU J0KAa3aTebCTB,
COZICHCTBUE YCTAHOBJICHUIO CYJIOM (haKTHUECKUX OOCTOSATENLCTB JieNa, 1pa-
BUJIbHOMY NPUMEHEHUIO HaJIeKallluX HOPM IpaBa. B To ke BpeMs Mpoky-
pOp HE JODKEH YHIEMIISATh NMPOLECCYalbHYI0 AESTENbHOCTh IOPHUIUYECKU
3aMHTEPECOBAHHBIX B MCXOJE JeJa JMI, HO IPHU 3TOM JIOJKEH IMPOSBIATH
WHUIMATHBY B CIIy4Yae HEIOJIHOTHI CylneOHOTO pa3dupaTeIbeTBa, HesICHOCTH,
IIPOTUBOPEUNBOCTH IPEACTABICHHBIX CyNy JOKA3aTEeNbCTB.

B cBoem MHeHMM TpOKypop 00s3aH JaTh aHaTU3 CyneOHBIX J0Ka3a-
TEJbCTB; BBICKA3aTh CBOE OTHOILIEHHE K UX JOCTOBEPHOCTH; CAENATh BBIBOX
0 TOM, KaKkue (akKThl CIEAYeT CYMTATh YCTaHOBJIEHHBIMHU, PACKPBITh COZIEP-
YaHHe IPUMEHAEMBIX HOPM MpaBa U Ha UX OCHOBE BBICKA3aTh MHEHUE O MOJ-
HOM WJIM YaCTHYHOM YAOBJIETBOPEHUH HCKa, IPOTECTA, HKaJo0bl HiIH 00 OT-
Ka3e B UX Y/IOBJIETBOPEHUU.

Cydvexkmuulii cocmag TIPOKYPOPCKOTO HAA30pa B IPaXKJaHCKOM CyHO-
TIPOM3BOJICTBE BKJIIOUaeT B cedst [enepanbHoro npokypopa Pecryomiku be-
JIapych M OJYMHEHHBIX eMy NpOoKypopoB. B coorBerctuu ¢ n. 1 ct. 1 I'TIK
K YMCITy MOJYMHEHHBIX IPOKYPOPOB CIENyET OTHECTHU: IEHCTBYIOIUX B Mpe-
Jienax cBoeil KOMIETEHIMH TPAHCHOPTHBIX MPOKYPOPOB, UX 3aMECTHTENeH
U TIOMOII[HUKOB, COBETHUKOB, Ha4aJbHUKOB CTPYKTYPHBIX MOApa3eIeHUN
OpPraHoOB IMPOKYPATYPHI U UX 3aMECTUTENEN, CTAPIINX NPOKYPOPOB U MPOKY-
POPOB CTPYKTYPHBIX NMOAPA3AeIEHUI OPraHOB IPOKYpPaTypHl.

Cr. 54 I'TIK oTHOCHT IPOKYpOpa K y4aCTHUKAM I'PaKJaHCKOTO CyJ0Npo-
M3BOJICTBA, FOPUINYECKH 3aUHTEPECOBAHHBIM B UCXOJI€ J€J1a, IIPH ATOM TaKoU
HMHTEpEC BBIPAXKAETCA HE B JUYHOM, a UMEHHO B TOCYJapCTBEHHOM 3anHTe-
pEecOBaHHOCTH. XapaKTepHOH 0COOEHHOCTHIO SBISIETCSI TO 0OCTOSTENBCTBO,
YTO MPOKYPOP HE MOKYIIAeTCsl Ha HE3aBUCUMOCTD Cy/leOHON BIIaCTH U CBOM
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MOJTHOMOYHS B TPAXKTAHCKOM CYAIOTPOHU3BOJICTBE OCYIIECTBIISIET HE3aBUCHMO
OT KakuxX Obl TO HU OBUIO OPraHOB U JOJDKHOCTHBIX JIHI], PYKOBOJCTBYSChH
TOJNBKO 3aKOHOM U TMOMYMHSSACH yKazaHusM [ eHepanpHOro mpokypopa Pec-
nyonuku benapycs (4. 3 ct. 23 I'TIK).

[TpoKypopsl MPUHUMAIOT AKTHBHOE y4YacTHE B TPAKAAHCKOM CYIOMPO-
W3BOJICTBE, U 3TO SBISACTCS OTHHUM M3 CIOCOOOB OOECIEUCHUS 3aKOHHOCTH
U 000CHOBAHHOCTH CYJCOHBIX MOCTaHOBICHUH. OCYIIECTBISIOUINI HAA30D
MPOKYPOp 00sI3aH CIEMUTh 32 TOYHBIM U HEYKJIOHHBIM UCIIONTHEHHEM CYAaMH
HOPM MaTepHAIbHOTO U MPOIECCYaIbHOTO MPaBa, COJACHCTBOBATH MPABUIIb-
HOMY HX MMPUMEHEHHIO CYJ[aMH, YCTPAHCHUIO HAPYIICHUH 3aKOHHOCTH B CY-
JeOHOW JEATENFHOCTH TPH OCYIIECTBICHUU MPaBOCYIMs, IPUYUH U YCIIO-
BUi, UX mopoxaarouux. [IpoBepsisi, HapUMep, UCIOIHEHHE 3aKOHOB, Opra-
HbI IPOKYPATYPbI HEPEIKO OOHAPYKUBAIOT HAPYILICHUSI HOPM paBa, HO CaMH
HEMOCPENCTBEHHO HE MOTYT MPUMEHUTHh MEpbhl MPHUHYKACHHUS, BCICICTBUEC
4ero oOpalialTcs K CylaM B IIENAX BOCCTAHOBJICHHS HAPYLICHHOTO IpaBa
WITH OXPaHSIEMOro 3aKOHOM HHTepeca.

Heo6xouM0 OTMETHTbh, YTO OMHOBPEMEHHO C MTPUHIIMIIOM HaJa30pa BbI-
HICCTOSAIINX CYIOB 3a CyneOHOH MeATEeNbHOCTBIO MPOKYPOPCKUHA Haa3op
npencTaBsieT co0oi HeoOXOaUMYI0 (HOPMY FOCYIAPCTBEHHOTO 00eCTIeYeHH S
3aKOHHOCTH B TPaYKIAHCKOM CYIOIPOU3BOJICTBE, & 3TO, B CBOKO OYEpPE/lb, BbI-
CTymaeT JOMOJHUTEIBHON rapaHTHel peanu3aluy 3a7a4, CTOSIIUX Hepes
rpaXKIAHCKUM TPOIIECCYaTIbHBIM 3aKOHOIATEIBCTBOM, — 00ECIIeUeHUEe Mpa-
BUJIBHOTO M CBOCBPEMEHHOTO PACCMOTPEHHS M Pa3pEelICHHUs] CyIaMu rpak-
JIAHCKHX JIEN, UCIIOTHEHHS CYeOHBIX MOCTAHOBICHUH U IPYTUX aKTOB, MOJI-
JIeKANIUX UCTONHECHHIO, 3aIl[TA MPaB U OXPAHSEMbIX 3aKOHOM HHTEPECOB
rpaXIaH U FOPUIAICSCKUX JIHII.

Ha ocHOBaHMH CKa3aHHOTO K YHCITY OCHOBHBIX 33]1a4 ITPOKYpOpa B IPpax-
JTAHCKOM ITPOLIECCE CIIEYET OTHECTH:

1) yyacTue B rpakJaHCKOM CYIOIPOU3BOJCTBE B YCTAHOBJICHHBIX 3aKO-
HOM CITy4asiX U MPeAyCMOTPEHHBIX hopMax;

2) cozeiicTBUE PaBUIBHOMY M CBOCBPEMEHHOMY PACCMOTPEHHIO H pas-
PELICHUIO CyAaMH TPaXXIaHCKUX JeN W UCTIOJHEHHIO CylIeOHBIX MOCTaHOB-
JICHU,

3) cBOeBpeMEHHOE MPUMEHEHHE Ha BCEX CTAAUSX TPa)KIaHCKOTO CYIO-
MPOU3BOJICTBA MEP PEArHPOBAHUS K YCTPAHEHUIO BCIKUX HAPYIICHHH 3aKO-
Ha, OT KOro Obl OHU HE UCXOAWITH, M IPEAYNPEXKICHIE PABOHAPYIICHHH.

Peasnuzarus npoKypopoM 0003HAUCHHBIX 3384 B IPaKJIAHCKOM TPOIiec-
ce Oymert, B CBOIO Ouepe/lb, CIIOCOOCTBOBATH BOIUIOIICHUIO B )KU3Hb 3aKpe-
wieHHOro 4. 1 ct. 60 KoHCTHTYIMU rapaHTHPOBAHHOTO MTpaBa Ka)KIOMy Ha
3aIUTY €ro MpaB KOMIICTCHTHBIM, HE3aBUCHMBIM H OECIIPUCTPACTHBIM CYI0OM
B OMpPE/ICTICHHBIC 3aKOHOM CPOKH.
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10.2. ®opmbI ydacTHs IpOKypOpa B rpa>kJaHCKOM Ipoliecce.
IIpaBa 1 00s13aHHOCTY IPOKYpPOpa B Ipa>kIaHCKOM IIpoliecce

I'paskpaHckoe mpolieccyanbHOE 3aKOHOAATEIBCTBO PENOCTABIISIET IPOKY-
POpy MpaBo y4acTBOBATh B TPk JAHCKOM Mpoliecce Ha Jr000H ero craany, Ha-
YHMHAas OT BO30YKJICHUSI IPaskIaHCKOTO JIela ¥ 3aKaHYMBas NCTIOTHUTEIBHBIM
npon3BozacTBoM. ClieoBaTeNbHO, peaan3alys 0003Ha4YeHHbIX (yHKIHH 1 3a-
Jla4, CTOSINX Mepe] TPOKYPOPOM B IPasKAaHCKOM CyIONPOHU3BOJICTBE, Pe-
TIoJIaraeT M CrielUaIbHbIE (POPMBI €ro Y4acTHsl B TpakAaHCKOM Ipoliecce, He-
TIOCPE/ICTBEHHO CBSI3aHHBIE CO CTA/IMSIMU CaMOTO TPaKJAHCKOTO TpoIiecca.

B Teopuu rpakaHCcKOro MpoIeccyalIbHOTO IpaBa BBIICISIOT JJBE OCHOB-
Hble (GOpMBI yYyacTHsi MPOKYpopa B IPaskIaHCKOM Ipolecce, KOTOpbIe
HAIIUTM CBO€ HOpMaruBHOe 3akperuieHue B 1. 10 I'TIK:

1. Henocpeocmeennoe obpawienue npoxKypopa 6 cyo ¢ 3asejieHuem
0 8030yxcoenuu dena. Ipu OCyIIIECTBICHUN HAA30Pa 3a 3aKOHHOCTEIO B Ce-
pe TpaskAaHCKHUX, CEMEHHBIX, TPYIOBBIX, KHJIMIIHBIX U HHBIX IPAaBOOTHOIIIE-
HUSIX TPOKYPOP 00sI3aH IPHHATH BCE HEOOXOJMMBIE MEPHI 10 YCTPAHEHUIO
BBISIBJIEHHBIX MIPU 3TOM IPaBOHAPYIIEHUH M UMEET MpaBo 00paTnuThes B CYJI
C 3asBJICHHEM O BO30YKIEHHHU TpaxkaaHckoro jena. [TocpencrBoM npenbss-
JIeHUS 3as1BJICHUSI OH JJOOMBAETCsI 4epe3 Cy/| MPU3HAHMS HAJIHUIHS HIIH OTCYT-
CTBHS COOTBETCTBYIOIIMX MpPaB M 00S3aHHOCTEH y CTOPOH, pelIeHHs, 00s-
3BIBAIOIIETO COBEPIINTH OIPE/ICIICHHBIE ICHCTBUS MO0 BO3/IEPKATHCS OT X
COBepLIEeHUs, 0OecIieueHrs BOSHUKHOBEHUsI, I3MEHEHHS MJIH TPEKpaIeHUs
MIPaBOOTHOIIEHUH U Jp.

OO0parenue MpoKypopa B Cy/I C 3as1BJIEHHEM O BO30YKACHHN I'PaXkIaHCKO-
TO JIeNa CIeAyeT IPU3HATh JOCTaToYHO AP(EKTHBHBIM CPEICTBOM OOPBOBI C
NIpaBOHApYLIEHUSIMH B chepe TpakIaHCKUX, CEMEHHBIX, TPYAOBBIX, 3€MEJb-
HBIX ¥ MHBIX OOIIECTBEHHBIX OTHOIIEHHH. OHO UCTIONB3YETCS B TEX CIy4asx,
KOT/1a JIs TpeceyeHuns IpaBOHAPYIIEHUH U yCTPaHEHUS BBI3BAHHBIX UMH I10-
cieIcTBUN HEOOXOIMMO NMPUMEHEHHE K BHHOBHBIM JIMIIAM MEp IPaXkIaHCKO-
MIPaBOBOTO IPHHYXJCHUS. HerocpencTBeHHO He pacrioyiaras IpaBOM HX
MIPUMEHEHHUS, IPOKYpOp oOpamaercs B Cyll ¢ COOTBETCTBYIOIIEH MPOChOOiA,
obnieueHHON B TIpolieccyaibHyo (hopMmy (3asBieHHE, HCKOBOE 3asBICHUE),
TIPEIBbSBICHNEM KOTOPBIX OH IIPECIENyeT JOCTH)KEHHE CIEAYIOIIUX B3au-
MOCBSI3aHHBIX LIeJIeH: IPUBJIeYeHNEe BUHOBHBIX JIUII K TPayKIaHCKO-TIPABOBOM
OTBETCTBEHHOCTH M BOCCT@HOBIICHHE HApYIICHHBIX NPaB M OXPaHIEMBIX 3a-
KOHOM MHTEPECOB IpakJaH, OpraHu3aluii, TOCYAapCTBa;, COJACHCTBUE CYIY
B IPaBWJILHOM PAacCMOTPEHHHU M Pa3pelIeHNH T'PaskAaHCKOTO JIeNa; Mpodu-
JIaKTHKA MTPaBOHAPYIIEHUH U Ap.

[Tpoxypop muMeer npaBo OOPaTUTHCS B CyJ, HAIPUMED, C 3AAGLCHUAMU
0 NPU3HAHUY NPasa, HATIPABIEHHBIMHU Ha yCTAaHOBJIEHHE HAIMYUS JINOO OTCYT-
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CTBUsSI MIPABOBBIX OTHOUICHUH MEXIy CTOpOHaMH (O MPHU3HAHHMHU MpaBa coO-
CTBEHHOCTH Ha JIBOKUMOE WITH HEJIBHYKUMOE UMYIIECTBO, IPU3HAHUHU CIICIIKH
HEJICHCTBUTENBHOW U 1IP.); € 3A561eHUAMU O NPUCYICOEHUU, B OCHOBE KOTOPBIX
JISKUT OCHOBAaHHOE HA 3aKOHE MM JIOTOBOpE TPeOOBaHUE O MOHYKICHHH OT-
BETYMKA K UCIIOIHEHHUIO JIXKAIIMX HA HeM 00s3aHHOCTeH (110 mepenade uMmy-
LIECTBA, BBIMOIHEHUH Pa0OT, OKa3aHUH YCIIYT); ¢ 3asi6/ieHueM 00 yCmaHogie-
HUU hakmos, umerowux puouieckoe 3nauerue (PONCTBEHHBIX OTHOIICHUI
JII, HAXOXKICHUH JIUI] HA WOKTUBEHUH, HECYACTHOTO CITyYasi U 1Ip.).

B coorsercruu ¢ u. 1 ct. 81 I'TIK npokypop BripaBe oOpaTUThCS B CyA C
3asiBIIEHHEM O BO30Y KIEHUH I'PaXkIaHCKOTO JeJIa, II0JBEJOMCTBEHHOTO CYLY,
€CITH 3TO HEOOXOMMUMO ISl 3aIUTHI IIPAB M OXPaHSEMbIX 3aKOHOM HHTEPECOB
Pecniyonuku Benapych, ee aqMHUHHCTPATHBHO-TCPPUTOPUATIBHBIX CAUHHII,
a TaKk)Ke I0pUANIECKUX JIMI U TpakaaH. J[aHHas HopMa IpeocTaBisieT nIpo-
Kypopy CBOOOJly yCMOTPEHHS B PEIIEHUHN BOIIPOCa O BO30YKJICHUH TPaxlaH-
CKOTO JieNia B CyJIe, O/IHAKO TaKOE€ YCMOTPEHHE HE MOXKET OBITh IPOU3BOJIb-
HBIM U JIOITyCTHMO TPH HATUYUH OTHOTO M3 HUYKETEPEYHCICHHBIX YCIOBHA:

a) JHI@a, HHTEPEChl KOTOPBIX HAPYILICHBI, CAMOCTOATEIBHO HE MOTYT 00-
paTUThCS B CyJ WIM HENPaBOMOYHBI CAEJIATh 3TO, JIMOO 1O KaKUM-HHUOYIb
WHBIM IIPUYMHAM HE MOTYT BOCIOJIB30BAaThCS TPABOM Ha CyIEeOHYIO 3alIHUTy
(ManonerHue, HeeecocoOHbIe Tpaxaane). Tak Kak OHH HE B COCTOSIHHU 3a-
IIMIIATH CBOM IPaBa B CyJIe HEMTOCPEICTBEHHO, MPOKYPOp 00sI3aH MPUHUMATh
HEOOXOIMMbIC MEPBI K HX 3alIUTe. B TaKuX Cllydasx OH MOXET OOpaTHThCS
B Cy/ C HCKOM, HampuMep, O JIMIICHUH poaurenbsckux mnpas (ct. 81 KobC).
[Tpoxypop BIipaBe 00paTUTHCS B CYJl C HCKOM ISl 3aIIMTHI IPaB U MHTEpe-
COB COBEPIIIEHHOJIETHUX I'PaKIaH, KOTOPBIE MO0 COCTOSIHUIO 37I0POBbS HIIH 110
JPYTUM IPUYMHAM HE MOTYT CAMOCTOSITEIIBHO 00PaTUTHCS B CYII;

0) BciencTBUE OE3/IeWCTBHUSI TPAXKIIAH 110 3alllUTe CBOUX MPAaB M OXpaHse-
MBIX 3aKOHOM HHTEpPECOB, a TaK)Ke MpaB JPYrHX I, Oe3JeHCTBUS JOIK-
HOCTHBIX JIMII 10 3all[TE MpaB MPEACTABIAEMBIX UMH YUPEKACHHH, Tpel-
TPUATHIA, OPraHU3ALMH YIIEMIISIOTCSl HHTEPEChl TpaxKaaH (Hampumep, Jrena
0 MPU3HAHMH JIEECTIOCOOHBIM IpaXKJaHWHa, TPU3HAHHOTO HA OCHOBAHUH pe-
HIeHus cyaa HeaeecnocoOHbM cT. 376 T'TIK);

B) MpaBa U OXpaHSIEMbIC 3aKOHOM HHTEPECHl TPAKIAH U FOPUAUYCSCKUX
JHI[ MPUOOPETaroT 0COOYI0 3HAYUMOCTH (HAmpHMep, Jena O NPH3HAHUH
rpaKAaHNHA OTPaHMYEHHO JIeeClIOCOOHBIM BCIIEICTBUE 3JIOYMOTPEOSICHUS
CIIUPTHBIMH HANMTKAMH, HAPKOTHYECKHMH CPEACTBAMH, MCHXOTPOITHBIMH
BemectBamu, ux aHagoramu (ct. 373 I'TIK)). B maHHOM cityyae mpoKypop
BITpaBe BO30YIUTH TPaXKIAHCKOE JIEJIO B Cy/IE HE3aBUCUMO OT TOTO, pacroja-
TaloT JI TAKOH BO3MOKHOCTBIO JIPYTHE 3aHHTEPECOBAaHHBIE JIUIIA (HApUMep,
YJICHBI CEMbHU, OPTaHbl OTIEKU U MONCYUTENHCTBRA);
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T) COBEpLICHO MOCATaTeNILCTBO Ha MpaBa U MHTepechl Pecnybnuku bena-
PYCh U €€ aIMUHUCTPATHBHO-TEPPUTOPHAIILHBIX eIUHUL. PasmuuHoro posaa
JIOTOBOPBI, 3aKJIIOYEHHBIE TPaXKJaHAMH M OPTaHH3alUsIMU C [EJIbI0, 3aBE10-
MO IPOTHUBHOM HMHTEpecaM rocylapcTBa M OOIIECTBa, MOTYT MPU3HABATHCS
HeJIeCTBUTENFHBIMH TI0 HCKaM MPOKYpopa.

[pu pean3anuy NPOKypOPOM IPENOCTABIEHHOTO 3aKOHOM ITpaBa Ha 00-
palleHue B CyJl C 3asBIICHHEM €r0 JESTEbHOCTh MOYKHO YCIIOBHO pa3/ielIuTh
Ha JiBa 3Tama: 10 BO30YXAEHUS I'PaXKIAHCKOIO Jiea, MOocie BO30YyXKIeHHs
IpaxJIaHCKOTO Jena.

o 6030yaicoenus epancoanckoeo deia TPOKYpOPOM COBEPIIIAIOTCS pas-
JIMYHOTO POJia JCHCTBUS 10 YCTAHOBJICHUIO OOCTOSITENBCTB IpaBOHApPYIIIe-
HUSI, CBSI3aHHBIX C HUM IPABOBBIX ITOCIIEICTBUI, KpyTra NMPUYACTHBIX K JEITy
yn. 3asiBJI€HUE MOXKET OBITh IOAAHO JIMIIL B PE3YyJIETaTe BCECTOPOHHETO
aHayM3a IOpUANYECKHX (PakToB, O0Opa3yrONIMX €ro OCHOBAHWE, W YETKOTO
OIpENIeNICHHUsI ero MpeaMeTa, a Takke CyObeKTHOrO cocTaBa (HCTIa, OTBET-
YHKa, TPETHUX JIUIL U JIp.).

Cornacho cr. 82 I'TIK npu mogave npoxypopoM B Cy[I 3asIBJICHHS B 3allH-
Ty NpaB M OXPaHSEMBIX 3aKOHOM HHTEPECOB I'PaKAaHIHA HITH IOPUITIECKOTO
JIMIA TH TPAXKTAHUH HIIH FOPHANYECKOE JIUIIO SBISIOTCS UCTLAMU (3asiBUTE-
nsiMu). Jlo mojaun B Cy/ 3asiBICHUSI IPOKYPOP BBICHLIACT YKA3aHHBIM JIUIIAM
KOITMIO MCKOBOTO 3asBJICHUsSI, @ IPU HEOOXOAMMOCTH — M KOIIMH TIPHIIOKEH-
HBIX K HEMY JOKYMeHTOB. [lo jeiam, KoTopble BO30Y>KAAIOTCsl ITPOKYPOPOM
B MHTEpecax rocy/1apcTsa, B KauecTBe UCTHA BeicTynaeT PecryOnuka bena-
PYCh WK €€ aIMUHUCTPAaTUBHO-TEPPUTOPHAIBHBIC €IMHUIIBL.

JleqTeIbHOCTD IPOKYPOpa nocie 8030yscoenus TPaXJaHCKOro Aena co-
CTOHWT B TOJJIEPXKAHUM 3asBICHHOTO TPeOOBaHMS B CyAeOHOM 3acemaHuH,
000CHOBaHUY HEOOXOMMOCTH €T0 YIOBJIETBOPEHUSI.

HeoOxoanMo oTMETHTB, YTO TIPOKYpPOp HE CBS3aH CBOEH NEepBOHAYAIBHOMN
TIO3ULIEH, M3JI0KEHHOH B 3asIBJICHUH B OTHOILIEHHH JIMIIA, B HHTEPECaxX KOTOpO-
ro oHo nofaHo. Ecnm B Xone cyneOHoro pasouparenscTBa NpOKypop MPUIET K
BBIBOJLY, UTO 3asIBJIEHHBIE MM TPEOOBAHMSI B YAaCTH WITH B [1EJIOM HE 00OCHOBAHHI,
OH 00s13aH TOJTHOCTBIO WIIM B YaCTH OTKa3aThCs OT TIOJAHHOTO MM 3asIBJICHHUS.

Bwmecre ¢ TeM 3TO BOBCE HE O3HAYAET, UTO Cy/ JOJDKEH B JAaHHOM CIIydae
MIPEKPaTUTh MPOU3BOJCTBO 110 Jeny. B coorBeTcTBUMM € 4. 2 cT. 84 I'TIK oTKa3
MIPOKYpOpa OT CBOETO 3asBJICHUS HE JIMIIAET JIMIO, B 3alUTy MPaB M 0Xpa-
HSIEMBIX 3aKOHOM HHTEPECOB KOTOPOTO OH 00paTuiics B Cyl, paBa TpeOOBaTh
paccMoTpeHus Jiena no cylecTBy. Eciam ucrer oTkasbiBaeTcs OT HCKa, 3a-
SIBIEHHOTO IIPOKYPOPOM, CYA BIIpaBe MPEKPATHTh MPOU3BOICTBO IO JAEIY C
ydeToM TpeboBaHui, u3noxeHHsx B 4. 4 cr. 61 I'TIK. Cyn He mpuHuMaer
OTKa3a MCTIA OT UCKa, €CITM 3T JEHCTBUSI IPOTHBOPEYAT 3aKOHY HMJIM Hapy-
LIAI0T YbH-JIMOO IIpaBa U OXpaHseMble 3aKOHOM HHTEPECHI.
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3asiBiIeHHe 0 3a1mTe YecTH u gocronHcTa [1pesnnenra Pecnyonmkn be-
napych nonaercs B ¢y ['eHepanbHBIM pokypopoM Pecrniyonmku benapycs,
mpokypopamu oOnacreid, . MuHcka ¢ comtacus [Ipesunenra PecrnyOnuku
Benapycs (u. 3 ct. 81 I'TIK).

2. Bemynnenue 6 npouecc, Hauamulii N0 uHUYUAMUGE OPY2UX JIUY.
[Mpoxypop BrpaBe BCTYNHTH B AENO Ha JIO0OH €ro CTaJuH, €CIIM 3TOTro Tpe-
OyIOT MHTEPECHI TOCYJapCTBa, a TAKXKE C IIEJIbI0 3aIUTHI IIPaB ¥ OXPaHSIEMBIX
3aKOHOM HHTepecoB rpaxaad (4. 2 cr. 81 I'TIK). Berymnenue npokypopa
B yXX€ HadaTbli IpOLECcC B CTaUU CyAeOHOro pa3doupaTenbcTBa U y4acTHe
B HEM AT O21auieHusl c60e20 MHeHus TIOMUMO BO30YKIEeHHUS UM Ipax/IaH-
CKOTO JiefIa SIBISIETCS CaMOi pacnpocTpaHeHHON (GOpMOH y4acTHsl MPOKypo-
pa B Tpa)<IaHCKOM ITpoIiecce.

VYuactue npokypopa B CyAeOHOM 3acelaHuH JOIYCKaeTcs IO JTH000My
MIO/IBEZIOMCTBEHHOMY Cyly TI'pakKAaHCKOMY Jeiy. TpeGoBaHMe INpOKypopa
0 BCTYIUIEHHH B TIPOLIECC 0053aTEIBbHO JUTS Cy/1a, OAHAKO y4acTHe IIPOKypopa
10 BceM 0e3 UCKITIOUeHNUS TPAXKIAHCKUM JieJIaM He SIBIISIETCS 00s13aTeIbHbIM,
C OJIHO¥ CTOPOHBI, U Lenecoobpa3zubM — ¢ npyroit. Cr. 83 I'TIK nepeuncienst
OCHOBaHMSI, ITPY HAJTMYUH KOTOPBIX y4acTHe ITPOKYpopa B IPaXkIaHCKOM Mpo-
LIECCe SABJIAETCS 0053AMENbHbIM.

B CIyuasix, KOr/Ja AeJ0 BO30YyKJEHO 110 3asBIEHUIO IPOKYpOpa,;

B CITy4asiX, KOI/la HEOOXOIMUMOCTh Y9acTHsl POKYpOpa B JAHHOM JIeJIe IPH-
3HaHa cynoM. Cyl MOXKET NpH3HaTh y4acTHe MPOKypopa 0oOsi3aTenbHBIM BO-
ob11e 1o moboMy rpakiaHckoMy Jeny. Takoe ompeseneHue cyaa umeer o0s-
3aTeNBHYIO JUIsl TPOKypopa crity. [Ipy 3ToM cy; MOXKET UCXOAUTH U3 CIEAYIo-
IIMX OCHOBaHMI: OOIIECTBEHHON 3HAYMMOCTH 3aTPAaruBaeMbIX IPaXKIaHCKUM
JIEJIOM TIpaB M OXPaHsSEMbIX 3aKOHOM MHTEPECOB I'paKAaH, OpraHu3anuii, ro-
CyJapcTBa; HEOJHO3HAYHOCTH M CIOXKHOCTH TPaKJAHCKOTO Jielia, BEI3BAHHON
ero (paKTHUECKUMH 00CTOSATEILCTBAMHI 1 ITPUMEHEHHEM HOPM MaTepHaIbHOTO
1 TIPOLIECCYaJIbHOTO MpaBa; HeOOXOMMOCTH OKa3aHUsI COAEHCTBHS Cy/y B Ipa-
BUJIBHOM pa3pelieHHH BCEX MPOLECCYalIbHBIX BOPOCOB H JIENA MO CYIIECTBY;
WCTIOJIBb30BaHMs CyeOHON TPHUOYHBI JUIsl IPAaBOBOTO BOCIIUTAHHMS U . ;

B MHBIX Ciy4asx, npexycMmorpeHHbIX ['TIK u npyriuMu akramu 3aKoHO-
JateibcTBa (HampuMep, Jena Mo jkanobaM Ha HEeMpaBWIbHbIC NEHCTBUS
n3buparenbHeiX Komuccuii (4. 3 cr. 342 I'TIK), 0 mpU3HAHUHU IpaskaaHUHA
0€3BECTHO OTCYTCTBYIOLIUM WK 00bsiBiIeHHH ero ymepium (ct. 370 I'TIK),
0 MIPUHYAUTEILHOMN TOCIUTATIM3AMH 1 eueHuH rpaxaaH (4. 3 ct. 391 I'TIK),
0 HampaBJICHUH TPaXJaHWHA B JIe4eOHO-TPYMOBOW mpodunakropuii (4. 4
cr. 393°T'TIK) u ap.).

C y4eToM OCHOBHBIX Ha4aJl ¥ CMBICIIa TPaKIaHCKOTO MPOIECCYaIbHOTO 3a-
KOHOJIaTeJIbCTBA Y4acTHE MPOKypOpa B TPaKAaHCKOM IPOLIECCE HA/IEINSET €ro
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COOTBETCTBYIOLIUMHU Hpasamil u 00s13aHHOCMAMU, OCOOBIM MPABOBBIM CTaTy-
com. [IpaBoBO€ MONOKEHHE MPOKYPOPa B TPAKIAHCKOM IIPOLIECCE HEPA3PHIBHO
CBSI3aHO W HEOT/CIMMO OT CYTH €ro MPOIIECCYanbHOI IeSITeNbHOCTH.

[TpoKypop B IpakJaHCKOM CYIOIPOU3BOICTBE SIBISCTCS MPEACTABUTEIEM
rOCyIapcTBa W 3aHMMAET B CBSI3H C OCYLICCTBICHHEM HaJ30pa 0coboe mo-
JIOKEHUE, HE3aBUCUMYIO TO3HIHI0. [ paXkIaHCKOE MPOoIeCcCyalbHOE 3aKOHO-
JIATENILCTBO HAJEISIET MPOKYpopa HIMPOKUM KPYTOM MPOIECCYalbHBIX MTPaB
u obs3anHOCTe#. CommacHo ct. 84 T'TIK mpokypop, y4acTBYIOIIUi B Jeie,
HMEeT IpaBa U HeceT 00sf3aHHOCTH, npeaycMorpennsie ¢T. 56 I'TIK (nmpaso
3HAKOMUTHCS C MaTepUajaMu Jieia, JeIaTh BBIMUCKH U3 HUX, CHUMATh KO-
MUY TPEJICTABIEHHBIX JOKYMEHTOB, 3aSBJISITH OTBOJBI, IPEACTABIIATH J0Ka-
3aTeNbCTBA, YUYaCTBOBATH B HCCIICNOBAHMH JIOKA3aTENbCTB, 33/1aBaTh BOMPO-
CBI JIPYTUM yYaCTHUKAM CYIOMPOU3BOICTBA 10 JIENTY, 3asBIIATh X0/IaTaliCTRa,
MPEJICTABISTH CBOHM JIOBOJIBI M COOOpaXkeHus U 1p.). OCHOBHAs 00S3aHHOCTh
MPOKypopa — I00pOCOBECTHO MOJIb30BATHCS MPUHAIICKAIIUMHU eMY MPOLIEC-
CyaJIbHBIMHU TIPaBaMH.

ITpoKypop BbICKA3bIBAET MHEHHE 110 BOMIPOCAM, BO3HUKAIOIIUM BO BPEMs
pa3bupaTensCTBa Jiena, U Mo CyIIeCTBY Jefa B LIEJIOM, a Tak)Ke COBepla-
€T JIpyrue MpoleccyalibHble JEHCTBUS, NPELyCMOTPEHHbBIE 3aKOHOM, KOTO-
pBl€ KOHKPETU3UPYIOTCS U YTOYHSIOTCS B COOTBETCTBYIOIUX pasaenax ['TIK
(MpOM3BOACTBO JIeN B KACCAIIMOHHOM MOPSIIKE U B MOPSIIKE HAA30pa, UCIOMN-
HUTEIBbHOE TPOU3BOJICTBO U T. 11.).

10.3. ITpokypopcKkmit HaA30p Ha CTaaMsIX IiepecMoTpa
CyaeOHBIX MOCTaHOBJIEHU M MCIIOJTHUTEIbHOI0 IIPOU3BOICTBA

ITpoxypopckuii Haa30p Ha CTAAMSIX MEepecMOoTpa CyIeOHBIX TOCTAHOBIIE-
HUH TaKxke UMEET LIENBI0 OCYIIECTBIEHHE Ha30pa 3a MX 3aKOHHOCTHIO U 3a-
KITIOUACTCS B ITOJICPAKAHUH IIPUHE CCHHBIX IIPOTECTOB, @ TAKKE BHICKA3BIBAHUU
MHeHHs B cooTBeTcTBHH o cT. 84 I'TIK. Yuactue npokypopa B Cylie BTopon
WHCTAHIIMHM BO3MOXKHO B JIBYX (popMax: Bo3OyKICHUE IMPOU3BOJICTBA B CYy/IC
BTOPO1 MHCTAHIIMH; BCTYIICHUE B HAYATHIN MPOIECC IO BTOPOY HHCTAHIINY.

[Ipokypop uMeeT mpaBo OMPOTECTOBAHUS HE BCTYITUBIIETO B 3aKOHHYIO
CIITY pellieHHs Cy/ia epBoii nHcTanuu. B coorerctBuu ¢ 9. 3 ct. 399 I'TIK
MIPOU3BOJICTBO B CY/IC KACCAITMOHHOW WHCTAHITUH BO30YKIaETCS IyTEM IMPH-
HeceHus niporecta. OOWiA MOPSIOK MPEIBSIBICHHUS MPOTECTA U €r0 COIep-
xanue onpezaencHsl B ¢T. 407, 409 I'TIK. ITpokypop, npuHECIINi KaccaIy-
OHHBII MPOTECT, WU BBHINICCTOSAIINN MPOKYPOp BIpaBe 0TO3BaTh ero. IIpo-
Kypop HPHHOCHT IIPOTECT HAa HE3aKOHHOE WM HEOOOCHOBAaHHOE peIlIeHHE
HE3aBHCUMO OT TOTO, YYaCTBOBAJI JIM OH IIPU Pa3pelieHuH Jiena B CyIe mep-
BOM MHCTaHIUMM Wid HeT. KaccaloHHbBIN MPOTECT JOHKEH OBITH MPUHECEH
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U B T€X CIIydasx, KOrna Cyj yIOBJIETBOPHI UCK, IIPEABSIBICHHBIA UM, HO TI0
Jiesty ObUTH AOIMYIIEHbI CYIIeCTBEHHBIE HApYIIEHHS 3aKOHa.

KaccanmoHHbIH pOTECT WM YacTHBIA MTPOTECT Ha Cy/leOHble pelIeHus
W OTpeZIeieHus], He BCTYNUBIINE B 3aKOHHYIO CHIIY, COOTBETCTBEHHO IIpH-
Hocstcst B 10-1HEBHBINA CPOK ¢ MOMEHTA MX BbIHECEHUs cyJoM. [Tpoxypopsl
JIOJDKHBI B ITPEyCMOTPEHHBIE 3aKOHOM CPOKH IPOBEPSITH 3aKOHHOCTH U 000-
CHOBaHHOCTh PEIICHUH U OIpe/eNIeHNH 0 JieJiaM, PACCMOTPEHHBIM CY/IOM
0e3 MX ydJacTusi, U ONPOTECTOBBIBATH HE3aKOHHBIE 1 HEOOOCHOBaHHBIE pe-
mieHus u onpeneneHus. [Ipu 3ToM 0coOeHHO TIIAaTEeIbHON MPOBEPKE MOJIe-
KaT pelIeHus U ONpeNesieHNs Cy/a IepBOi MHCTaHIUK 10 JejaM, KOTOpbIe
paccMaTpuBaIICh C YYacTHEM NPOKYpOopa, €CIU ITO3ULMs, 3aHsATasl UM, He
COBITQ/IAET C MMO3HITUEH Cy/a.

CBOI0 JIeSTENFHOCTh MPOKYPOP HAYMHAET C O3HAKOMJICHUSI ¢ MaTepHraia-
MU TPa)KJIAHCKOTO Jiena (3asBJICHHS HCTIIA, 3aBUTENs, Kano0bl TpaKIaH Mo
JieNiaM, BO3HHUKAIOIIMM U3 8 IMHHUCTPATUBHBIX MPaBOOTHOMICH!H). Ha ocHo-
BaHWM 3asBJICHUH W Xajlo0, a Takke NMPHOOLIEHHBIX K JIENy JOKYMEHTOB
BBISICHSIFOTCSl KPYT' 3aMHTEPECOBAHHBIX JIMI, MX IIPOIECCyalbHO-TIPABOBOE
TIOJIOKEHHUE, TPEAMET U MpeIetbl cyneOHOT0 I0Ka3bIBaHUsl, CTENEHb MOJIHO-
THI ¥ JIOCTOBEPHOCTH YCTaHOBJIEHHS (hakTH4YecKux oOcTosTenbCcTB. [IpoBe-
psieTcst COOTBETCTBEHHO M COJEpKaHHE OIPEEIeHUI Cyaa O MpeKpalieHnn
Y TIPHOCTAHOBJIEHNH TIPONU3BOICTBA TIO JIEITY.

BrIsiBiIeHHBIE TIPOKYPOPOM HapyUIEHHWs 3aKOHOJATEIbCTBA HCXOIS
W3 KpUTEpHs CTENEHW HMX 3HAYMMOCTH IOAPA3NENIOTCS Ha CleIyrolne
TPYHIIBL: YCTpaHsIeMble IPH IIOMOIIM CAMOTO Cy/ia, KOTOPBIN BBIHEC Cyie0HOe
TIOCTaHOBJICHNE, U yCTPaHsIeMble TIOCPEICTBOM ITPOM3BOJICTBA B Cy/e Kacca-
LIMOHHOM MHCTaHIMH. B 3Toli CBS3M U Cpe/cTBa pearupoBaHusl Ha MOJOOHBIE
HapyUIEHHs 3aKOHOJATeIbCTBA BKIIIOYAIOT: 3asBICHUS IPOKYpOpa O BBIHE-
CEHHMH JIOTIOJIHUTEIIbHBIX PEIICHUH, pa3bsICHEHNH PELICHUH, HCIpaBlIeHHE
OIIMCOK, SIBHBIX CYETHBIX OIIUOOK U T. JI.; KACCAIUOHHBIE TPOTECTHI, YACTHBIE
nporecTbl. Yacmuvle npomecnmsi IPUHOCATCS Ha HE3aKOHHBIE OTPEJIEIICHNUS
cyna, KaccayuonHbie — HA He3aKOHHbIE WM HE0OOCHOBAHHBIE PEIICHHS.

JlesiTenbHOCTh MPOKYypopa B Cy/le KacCallMOHHOW MHCTAHIIMU BKIJIIOYAET
TaK)Xe MepHI 10 MPEAOTBPALICHUIO OTMEHBI MITK M3MEHEHNS 3aKOHHBIX 1 000-
CHOBaHHBIX pELICHUH U onpeneneHnii. Hepenko cTOpoHBI, TpeThH JIHIa, 3a-
SIBUTEJIN 00paIaoTest ¢ Kajo0aMu Ha IMPaBOMEPHO BBIHECEHHBIE CyAeOHbIe
MOCTaHOBIIEHHUS, TPeOysI UX OTMEHBI MM u3MeHeHus. [t obecrieuenus 3a-
KOHHOCTH KacCallMOHHBIX OIpE/EIEHUH POKYPOPaMH COBEPIIAIOTCSI COOT-
BETCTBYIOIINE ACHCTBUS, HAIIpaBJICHHBIE HA OIPOBEPIKEHUE COICPIKALIUXCS
B KAaCCAllMOHHBIX U YaCTHBIX aJ00ax J0BOIOB, MPECIIE0BAaBIINX 1IEJb OT-
MEHBI MJIM U3MEHEHHsI 000CHOBAaHHBIX CYJEOHBIX PEHICHUH U OIpe/IeIeH I,
yCTpaHeHHs OUIMOOK, TOMyIIEHHBIX CAMUMH IPOKYPOPAMH IIPU OIIPOTECTO-
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BaHWM ITUX pelieHuit. Takue Mephl 3aKTF0YaI0TCS B OT3BIBE IpoTecTa. B ciy-
Yae ke OOHApYKeHUsI OIIMOOK B MO3HIMU POKYpOpa B CylIeOHOM 3acelaHUH
Croco0OM MX YCTpaHEHHS SBIIAETCS OTKA3 OT MOJIEPXKAHUS UCKA.

HanzopHast nesiTenbHOCTh MPOKYpOpa 3a COONIOAEHHEM 3aKOHOAATENb-
CTBa B KACCAIIMOHHOM IMPOM3BOJICTBE COCTOUT U3 HECKOIBKUX ITAIOB!

1) npoBepka pelieHuid U OTpe/Ie/ICH I, BRIHECEHHBIX CYAaMH MIEPBOi HH-
CTaHIIUH TI0 PACCMOTPEHHBIM UMM TPAXIaHCKUM jenaM. [1o cBoeMy CMBICITY
OHa OOBIYHO SIBJIETCS MMOBTOPHOMU, TAaK KAK OCYIIECTBISIETCS BBIIIECTOSIIM
MPOKYPOPOM TIOCJIE TPOBEPKH ITHUX PELIEHUN U ONMpENeSeH I TPOKYpOpOM
HIDKecTosuM. [IpoBepKe Mpeskie BCEro MOIEekKAT PEIIEHHS | OTpeIeIICHu,
OITPOTECTOBAHHBIE HUYKECTOSIIUM TPOKYPOPOM, TaK KaK MPOTECT HUKECTOS-
IIEr0 MPOKYpPOpa OOBIYHO YKa3bIBAET HA HAIMYHUE CYIIECTBEHHBIX HAPYILICHHIA,
JIOMYIIEHHBIX CY/IaMH TIEpBON MHCTAHIMU. [IpojieiaHHas Ha IEPBOM JTarle pa-
60Ta HOCHT MMOATOTOBUTEILHBIN XapakTep U 00eCIeunBacT BTOPOU JTalT,

2) HEMmOCPENCTBEHHOE ydacTHe MPOKYypopa B PACCMOTPEHHMH TpakiaaH-
CKOTO JIeJla CYJIOM BTOPOW WHCTAHIMU. B JaHHOM ciydae mpokypop 0060-
CHOBBIBAET HEOOXOMUMOCTh OTMEHBI WMJIM H3MEHEHUS HE3aKOHHBIX I10-
CTaHOBJICHUU CY/IOB TIEPBON MHCTAHIMU, HEOOXOAMMOCTh MPHUBEACHUS HX
B COOTBETCTBUE 3aKOHOMATEIBCTBY. DTH JIEHCTBUS 00JEKalOTCs B (hopmy
BBICKA3bIBAHHS MHEHUH,

3) Ha/30p 3a 3aKOHHOCTHIO BHIHECEHHBIX CYIOM KaCCAllMOHHOW WHCTAH-
LMY OTIpEIeTIEHU .

JlesaTenpHOCTE IPOKYPOPa B CYO0OHO-HAO30PHBIX UHCTNAHYUSX TIO CBOEMY
CYIIECTBY aHAJIOTUYHA €T0 JeATSIBHOCTU B CY/I€ KaCCAI[HOHHOW HHCTAHIIMH:
MOAIEPYKUBAET PUHECEHHBINA UM K€ MPOTECT MIIM BHICKA3bIBAET MHEHHE T10
TPKAAHCKOMY JIeJTy, pacCMaTpuBaeMOMY II0 HPOTECTY JIPYroro YIHOJHO-
MOUEHHOTO Ha MPHHECEHHE MPOTEeCTa B MOPSIKE HaA30pa JIMla, HATpUuMep
npezcenaress 00J1acTHOro, MHHCKOTO TOPOJICKOTO CY/IOB.

Heo0xouM0 0TMETHTb, YTO HAA30p 33 COOJIFOIEHHEM 3aKOHOB MIPH Mepe-
CMOTpe€ CyZeOHBIX IOCTAHOBICHHUH, BCTNYNUBLUUX 8 3AKOHHYIO CUTLY, TAKXKE SB-
JISIETCSl BAYKHBIM CPEJICTBOM OOECIIEUEeHHsI CTPOrOro M TOYHOTO UCIIOTHEHHS
3aKOHOB MPH OTITPABJIEHUH TPABOCYIHS [0 TPAXKIAHCKUM fenaM. Hesb3st uc-
KJIFOYMTH TAKUE CUTYAIIUH, KOT/[a OT/AEIbHBIE HE3aKOHHBIE PEIICHUS U OTpe-
JIeNieHUsT He ObUTH MPEIMETOM PACCMOTPEHHUS B CylaX BTOPOM HHCTAHIIHU
BOOOIIIE, MO0 HE3aKOHHOCTH ITUX aKTOB HE ObLIA BBISIBJICHA CyJIaMH BTOPOi
MHCTaHIIUH, 100 MOCIEIHNE CaAMU JIOMYCTHIIN HApyIIEHUS 3aKOHOB. Mephl
[0 OTMEHE U U3MEHEHHUIO TAKMX aKTOB MPUHUMAIOTCS B MOPSIIKE CyAeOHOTO
Ha/30pa, OCYIIECTBIIEMOrO CIEIUaIbHBIMU CYIeOHBIMU OPraHaAMH.

B 1ienoM Ha cTagusx nepecMoTpa CylneOHbIX MOCTAHOBIECHHH B CyIe0HO-
HA/30PHBIX WHCTAHIUAX MPU OCYIIECTBICHUH CBOEH JESTEIBHOCTU Iepen
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MIPOKYPOPOM CTOHMT OCHOBHAs 3a[a4a — TpeOOBaTh OTMEHBI MM U3MEHEHUS
CyneOHBIX pelIeHu, BCTYIMBIINX B 3aKOHHYIO CHILY, €CJI OHH HE COOTBET-
CTBYIOT 3aKOHOJATENbCTBY. II0BOJOM A Takod NEATENBHOCTU SIBIAIOTCA
pa3IUYHBIE CBECHUS O HAPYLICHHUSX 3aKOHOB (KAIO0BI OT CTOPOH, TPETHUX
JIHI, TPOCTO OT TpakAaH, NpecTaBuTeneil opranusanuii u ap.). st opo-
BEpKHU B MOPAJKE HaJ30pa IPOKYpop BIpaBe UCTPeOOBaTh U3 cyaa Jodoe
TpaskAaHCKOE JIeJI0 WU KaTeropuro fei. [Iposepsis nena ¢ TOUKK 3peHus 3a-
KOHHOCTH ¥ 000CHOBaHHOCTH, TPOKYPOP HE OTPAaHNYMBAETCS] MaTepUalaMHy,
HMEIOLIMMUCS B JIelie, U MOXET UCTPeOO0BaTh AOTOIHUTENBHBIE MaTepHaIbl.

OcHoBaHUEM I MPUHECEHUs NMPOTECTa B MOPSAAKE HAA30pa SBISIOTCA
HapyleH!ss HOPM MAaTepUalbHOTO M MPOLECCyanbHOro mpasa. J[omKHOCT-
HBIE JIUI[A, KOTOPBIM NPENOCTABIEHO MPABO MPUHECEHUs MPOTECTOB B IO-
psAAKe Haq30pa, MOTYT NMPHOCTAHABIUBATE UCIOIHEHHE COOTBETCTBYIOIIUX
pelIeHu, onpeaeneHnil 10 OKOHYaHUS IIPOU3BOACTBA B MOPAJIKE HAA30pa
(ct. 441 TTIK).

CrenyeT OTMETUTb, UTO yuacmie npoKypopa 06s3amensHo no ecem Oe-
J1aM, nepecMampueaemMvimM 8 Nopsoke Hao3opd.

B coorsercreui ¢ 4. 1 c1. 454 I'TIK npokypop BrpaBe Bo30yXIaTh IPOH3-
BOJICTBO O [IEPECMOTPE CyACOHBIX IIOCTAHOBIEHUH 110 6HO8b OMKPLIGUIUMCS 0O~
cmosamenvcmeam. B opsiake JaHHOTO BAA ITPOU3BOJCTBA MOTYT IPOBEPSTHCS
TE€ peleHUs, IEPECMOTP KOTOPHIX SIBHIICS CJIEACTBUEM OOBEKTMBHOM HEBO3-
MOKHOCTH YCTaHOBJIEHHSI CYJIOM PEaJIbHO CYILECTBYIOIINX B MOMEHT paccMo-
TPEHUS IPaXKIaHCKOrO JieJ1a IOpHIUIECKUX (haKTOB, MIMEIOIMX JUL HETo Cylie-
cTBeHHOE 3HaueHue. [lepeueHn Taknx ocHOBaHMi 3akperuieH ct. 452 ['TIK.

Ha cramuu ucnonnumenvnozo npou3eoocmsea MPOKYpop OCYLIECTBIAET
HaJ30p 3@ 3aKOHHOCTBIO M CBOEBPEMEHHOCTBIO MCIIOIHEHUS CYAeOHBIX IO-
CTaHOBJICHUH. XapaKTepHOW OCOOEHHOCTHIO AEATEIBHOCTH MPOKYypOpa sB-
JIsieTcst T 00CTOATENBCTBO, YTO MPH 3TOM OTCYTCTBYET MOJHBIH HaJ30p 3a
JIeSITENHOCTBIO CY/IeOHBIX HCIIOJIHUTENIEH — MCIIONHEHNE 3aKOHHOCTH ITPO-
BepsieTcs MEPHOIMYECKH U I10 JKao0aM 3aMHTEPECOBAHHBIX JIMI. YdYacTHe
IIPOKYpOpa B UCIIOJTHUTEIBHOM ITPOU3BOJICTBE TAKXKE OCYIIECTBIIAETCS B IByX
(opmax: BO30OYKAEHHS NCIIOHUTEIHLHOTO MPOU3BOJICTBA ITyTEM IIPEIbsIBIIE-
HHS UCIIOJTHUTENBHOTO TOKYMEHTa K ucnonHeHuro (4. 1 ct. 484 T'TIK) u mpu-
HECEHHS MPOTEeCTa Ha JICUCTBHUS Cy1eOHOr0 UCIIOIHHUTEIS.

Taxum 06pa3oM, ydacTue IpOKypopa B Ipa’kAaHCKOM CyIOIPOU3BOJICTBE
npeacraBiseT co0oi HeoOXoauMyIo (hOpMy rOCYyIapCTBEHHOIO 00eCcTIeYeH s
3aKOHHOCTH B Cy1eOHOM JIeATeIbHOCTH U COEHCTBYeT BCECTOPOHHEH 3aluTe
IIPaB ¥ 3aKOHHBIX UHTEPECOB IPaXKAaH, IOPUANYECKUX JIMI] U OpraHU3aIuii,
Pecnyonmuxu benapych 1 ee a/MUHUCTPATHBHO-TEPPUTOPHUAIBHBIX €TUHUII.
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T'imaBa 11

TOCYIAPCTBEHHBIE OPTAHBI,
FOPVIIMYECKVE JIVIIIA VI TPAKIIAHE,

OT COBCTBEHHOTO VIMEHW 3 ALITUIIIAFOIIVE
TIPABA APYTVIX JIUL],

11.1. OcHoBaHMs1, 11€7IU ¥ POPMBI yIACTVS

B I'pa>KJaHCKOM IIpoliecce TocyJapCTBeHHbIX OpPTaHOB,
OpUANYIecKUX JIUIIL ¥ TpaXkJaH, 0T COOCTBEHHOT0 MMeHM
3aIIMIIAOIIMX IIpaBa APYIVX JIVII

3a 3amMTON HAapYIIEHHOTO IpaBa WM OXPaHIEMOro 3aKOHOM MHTEpeca
B Cyz 1o o0mieMy npaBmily oOpalaeTcs JIMI0, paBa U HHTEPEChl KOTOPOTO
OCIapuBaroTCs MO0 HapymarTcs. OHAKO HEOOXOIUMO OTMETHTh, YTO HaJI-
JIeKaIas 3alluTa IpaB U 3aKOHHBIX WHTEPECOB MOMOOHBIX JIMI] HE BCET/AA
MOXXET OBITH oOecriedeHa MpelOoCTaBICHHEM UM IpaBa CaMOCTOSTEIILHOTO
oOparmeHus B Cyl. B 4acTHOCTH, BO3MOXKHOCTD 3alUIATh CBOM IIpaBa JINY-
HO MOXET OBITh OTPAaHUYCHA B CHITy BO3PAcTa, COCTOSHUS 3I0POBbSI M HHBIX
NIPUYKH. B CBS3M ¢ 3TUM TpaskiaHCKoe MPOIecCyatbHOE 3aKOHOAATEIbCTBO
HAJEJSIET TOCYIapCTBCHHBIC OPTaHbl, FOPUANICCKUX JIUI] U TPAXKIaH 0COOBIM
MTOJTHOMOYHEM — MOJTHOMOYHUEM 3allUIIaTh MMpaBa U UHTEPECHI JAPYTHX JIUI]
ot cobcTBeHHOTO MMeHU. Tak, u. 3 c¢t. 6 I'TIK ycranaBnuBaer, 9yto cymneo-
HBIC JIeJia B 3alIUTy MPaB WIA OXPAHAEMBIX 3aKOHOM HWHTEPECOB TPaKIaH
U FOPUIAMYCCKUX JIUI] B MPETyCMOTPEHHBIX 3aKOHOM CIIydasX MOTYT OBITh
BO30Y KJICHBI IO 3aSIBJIICHHUSIM TOCYIaPCTBEHHBIX OPTaHOB, FOPHUIHYCCKUX JIUI]
Y OTJIENTEHBIX TPAXK/IaH. YKa3aHHBIC CyObEKTHI B COOTBETCTBUM O cT. 54 T'TIK
OTHOCSITCS K FOPUAMYESCKU 3aMHTEPECOBAHHBIM B HCXOJIEC JIeiIa JIUIaM, UMCEO-
UM TOCYIapCTBEHHBIH, OOIIECTBCHHBIN WM HHOM MHTEPEC B HCXOJIE JIeia.
B cuity orcyTcTBHSI HENOCPEICTBEHHON 3aMHTEPECOBAaHHOCTH B UCXOJIE JIeNa
OHH HE O0JIATA0T MOTHOMOYHSMH, BICKYIIUMH PACIIOPSKCHUE MaTepHahb-
HBIM TpaBoM (IPABOM TMOJIHOCTHIO MIIM YACTUYHO OTKA3aThCsl OT WMCKA, U3-
MEHUTH MPEJAMET WM OCHOBAHHE MCKA, YBEIIMIHUTE JINOO YMECHBIIIUTE pa3Mep
HCKOBBIX TPeOOBaHHUIA, 3aKJIFOUYMTH MUPOBOE COTJIAIIIEHUE U T. [I.).

OcHosanuamu yuyacmusa B TPAXIAHCKOM MPOLECCE TOCYJapCTBEHHBIX
OpTaHOB, FOPUAMYCCKUX JIUII ¥ TPAKIaH, OT COOCTBCHHOTO MMEHU 3allHIIAI0-
VX TIpaBa JPYTUX JIAIL, SBISIOTCS:

3HAYUMOCTh T€X MPaB M UHTEPECOB, B 3aIUTY KOTOPBIX OHU BBHICTYIAIOT
B cyzie (HamprMep, OXpaHa HHTEPECOB MAJIOJIETHEro pedeHKa, Heleecnocoon-
HOTO TPaKJAaHWHA, 3alUTa MPaB TPAXKIAH IO CIIOPaM, BEITCKAIONIUM U3 TPY-
JIOBBIX ITPABOOTHOIIECHHIA, 3a1[UTa MPAB MOTPEOUTENEH U T. 11.);
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npolieccyallbHas 3aUHTEPECOBaHHOCTh I'OCYJAPCTBEHHBIX OPraHOB U I0pU-
JIMYECKUX JIUII B UCXOZIE JieJia, BBITEKAIOIast U3 00s3aHHOCTEH, BO3JIOKEHHBIX
Ha HUX 3aKOHOM JIMOO0 MHBIM HOPMAaTHBHBIM MPABOBHIM aKTOM.

Tak, opransl ONEeKH U MONEYUTENHCTBA 0053aHBI B CHITy MPSIMOTO yKa-
3aHUsl 3aKOHA MIPUHUMATh y4acTHe B TPaKAAHCKUX JieflaX, 3aTparuBarolinx
HHTEpEeChl HECOBEPIICHHONETHHUX AETel (Jenax O JUIICHUU POJUTEIBCKUX
MpaB, B3bICKAHMH ATUMEHTOB, OTMECHE YCHIHOBICHUS | T. 1.). B TO e Bpe-
Mst cortacHO 4. 1 cr. 142 KobC 3ammTa JIUYHBIX U UMYIIECTBEHHBIX NpaB
W 3aKOHHBIX MHTEPECOB TAKHX JIMI| SIBISETCS OAHOW M3 OCHOBHBIX (pyHK-
LMOHAIBHBIX 0053aHHOCTE! OpraHOB ONEKH M IOIEYUTENLCTBA KaK rocy-
JTApPCTBEHHBIX OPTaHOB.

OcHo6HOIl Yenplo yIacTHs B IPaXKIaHCKOM IPOIECCe TOCyAapCTBEHHBIX
OpraHoB, IOPUANIECKUX JIHI] U TPaXKaH, OT COOCTBEHHOTO MMEHH 3allHIIar0-
KX [paBa JAPYTUX JHL, CIEAyeT MPU3HATh OXpaHy IIPpaB U 3aKOHHBIX MHTE-
PECOB TaHHBIX JIHII.

B 1. 11 T'TIK 3akpensieHs! 1Be ¢hopmbl y4acThsi YKa3aHHBIX CyObEKTOB
B IPaXKAaHCKOM IIpoliecce:

BO30YKI€HUE IPAXKAAHCKOrO JIeNa B 3aIUTY IPaB APYTUX JIUI Iy TeM Hoja-
YH 3asBJICHUSI B CY/l B PEILYCMOTPEHHBIX 3akoHOM ciydasix (ct. 85-87 I'TIK);

BCTYIUIEHHE B TPOILECC, HAYaBIIMICS MO MHULMATUBE IPYTUX JIUI, C
Henpto Jgaun 3akmoueHus no aeny (ct. 90 I'TIK). Craeayetr oTMeTHTH, 4TO
JaHHas (opMa MPOLECCYabHOTO y4acTUs XapaKTepHa TOJIbKO s rocy-
JIAPCTBEHHBIX OPTaHOB, KOTOPHIE MOTYT OBITh MPHUBIJICUYEHBI B MPOIECC MO
COOCTBEHHOW MHHUITUATUBE, MHUIINATHBE 3aUHTEPECOBAHHBIX B MCXOJIE JeNIa
1 J1ubo cyna.

11.2. iemomarmBHasA dpopMa ydacTvsi B IPaKIaHCKOM IIporecce
roCcyJapCcTBeHHBIX OPraHOB, FOPUAMYECKIX JINUIL M TpaXkaaH,
OT cOOCTBEHHOTO MMEeHM 3allMIIAOMINX IIpaBa APYI¥X JINI]

Bo30y>xeHue rpax/JIaHCKOTo Jiefia B Cy/Ie B 3alIUTy MpaB PYrUX JIKI peria-
MEHTHPOBAHO HOPMaMH TPa)IaHCKOrO MPOIECCYabHOTO 3aKOHOMATEbCTRA.
C 3T0i1 HeNbIo 3aKOH MpPeyCMaTpUBACT Pa3InyHbIe OCHOBAHMS, Pa3rpaHH4NBa-
IOIIMECS B 3aBUCHMOCTH OT CYOBEKTa, MOMAOIIET0 HCK. VICXO/Is M3 MONoKeHUiH
3aKOHA, MOYKHO BBIJICTIUTH CIICAYIOIIHE TPYIIbI TONOOHBIX OCHOBAHUIL:

OCHOBaHHWsI, JIAIOIIUE TPABO TOCYNAPCTBEHHBIM OpraHaM U IOPHIHYECKUM
nunam Ha ooparntenue B cya (ct. 85 I'TIK);

OCHOBAHHSI, yCTAHABIIMBAIOUIME MPABO OOIICCTBEHHBIX OObEIUHCHHH,
B TOM YHCJIe IPO(ECCHOHAITBHBIX CO030B, Ha oOpaienue B cyn (ct. 86 I'TIK);

OCHOBaHUsI 00palleHHs B Cy/] TPAX/aH B 3aIllUTY MPaB U HHTEPECOB IPY-
rux il (ct. 87 I'TIK).
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CornacHo ct. 85 I'TIK rocynapcTBeHHBIE OpraHbl M IOpHAWYECKHE JIMIIA
BITpaBe MPEIbSBIATH UCKH B 3aIUTY IIPaB U OXPAHSEMbIX 3aKOHOM MHTEpe-
COB JIPYTHUX JIUII TIO JIENaM:

00 OTMCHE YCHIHOBJICHHUS

JIMIICHUH POTUTENBLCKUX TIPaB;

B3bICKaHHU aJIUMEHTOB;

B3BICKaHHM PacXo/IOB, 3aTPAa4eHHBIX TOCYJIapCTBOM Ha COJEp)KaHHE Jie-
Tel, HaxXOIIMXCSl Ha TOCYNapCTBEHHOM 00ecCIieueHnH;

3alIMTe UHBIX HHTEPECOB HECOBEPILICHHOIETHHX, a TaK)Ke HHTEPECOB He-
JIeeCroCOOHBIX;

TI0 APYTUM Jies1aM B nipeaycMoTpeHHbIX I TIK 1 MHBIMU 3aKOHOATEIbHEIMU
aKTaMu cily4asx. Hampumep, rpaxaaHcKoe IpoLecCcyalbHOE 3aKOHOATElb-
CTBO TIpEIyCMaTpHBaET IIPaBO OPraHOB OIIEKH M IOTEYUTENILCTBA M TICUXUA-
TpuueckuX (MCHMXOHEBPOJOTHYESCKHUX) OpraHU3allnii 31paBoOXpaHeH st 00pa-
IIaTHCS B CYA C 3asIBIICHUEM O MPU3HAHNY IPaXJaHHUHA, CTPAIAIOIIETO JTyIIeB-
HO¥1 00J1e3HBI0 Wi criaboymueM, HeneecnocoOHsM (ct. 373 T'TIK), a Takke ¢
3asBJICHHEM O MPU3HAHWY TpakaaHuHa JgeecrnocoonbM (ct. 376 I'TIK). Opra-
HBI OIIEKH ¥ MIONIEYNTEIHCTBA TAK)KE BIpaBe 00paIiaThesi B Cy/ C 3asiBJICHUEM
0 MPHU3HAHWH TPaXKAaHMHA, 3JI0YIOTPEOSISIFONIET0 CHUPTHBIMUA HAITUTKaAMH,
HApKOTUYECKUMH CPEICTBAMH WITH IICUXOTPOITHBIMH BEIIECTBAMH, UX aHAJIO-
ramu, orpaHu4eHHo aeecrnocobnbM (ctT. 373 T'TIK) u 06 oTMeHe orpaHuyeHHs
neecrniocobroct (ct. 376 I'TIK).

OcHoBaHusI 17151 00paIieHus TOCyAapCTBEHHBIX OPTraHOB U FOPHINUECKIX
JIMI B CYJI C IIEJIbIO 3aIIUTHI IIPaB ¥ MHTEPECOB JIPYTUX JIUI IPETyCMOTpe-
HBl OpavyHO-CEMEHHBIM 3aKOHONATEJLCTBOM. B 4acTHOCTH, OpraHbl ONEKH
U TIOTIEYUTEIHCTBA UMEIOT NIPaBO 00PATHUTHCS B CyJI C 3asIBJICHUEM O IIPU3HA-
HUM Opaka HeAEHCTBUTENHHBIM B MHTEpECax HEIeeCIiOCOOHOro WIIH JIUIA,
BCTYIHBLIET0 B Opak 10 TOCTHKEHUs1 OpauHOro Bo3pacra 0e3 ero CHUKeHUS
B ycraHoBneHHoM mopsizike (ct. 46, 47 KoBC), Bo3Bpare aeteil pomuresnsim
(4. 1 cr. 79 KoBC), mumiennn poautenbekux npas (4. 1 cr. 81 KobC), oto-
Opanuu Jieteid 6e3 MuieHus poautenbekux npas (4. 3 ct. 85 KobC), orctpa-
HEHWU BHHOBHOTO POAMTENS OT YIPaBIEHHs MUMYIIECTBOM pebeHKa 0o
ycraHopJIeHuH Takoro ynpasnenus (4. 4 ct. 90 KobC). Opranbl BHyTpeHHUX
JIeJT BIIpaBe 00palarsest B CyJ] ¢ UICKOM O IIPU3HAaHUK Opaka HeJel CTBUTEIb-
HBIM B ClTy4ae, Kora Opax ¢ rpaknannHoM Pecrryonuku benapycs 6o nHo-
CTPaHHBIM T'PaKAAHHHOM WITH JIUIIOM 0€3 TpakJaHCTBa, OCTOSIHHO ITPOXKH-
Baromumu B PecrryOnuke Benapyck, 3aKitodeH HHOCTPaHHBIM TPayKAaHHHOM
WM JTULIOM Oe3 rpakAaHCTBa UCKITIOUUTETBHO B LENSX TOMyUYEeHUs pa3perie-
HUS Ha BpeMEHHOe npokuBaHue B PecmyOnuke benapych mim paspemenns
Ha MIOCTOSIHHOE TMpoXkKuBaHue B PecnyOmuke Benapycs (4. 2 ct. 46 KoBC).
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[IpaBo Ha oOpalllcHHe B Cy[ C 3asBICHUSMH B 3alIUTy MPaB U OXpaHsie-
MbIX 3aKOHOM HHTEPECOB HECOBEPIICHHOIETHHUX MPEI0CTABICHO KOMUCCHUSIM
IO JIeJIaM HECOBEPIICHHOIETHUX PAHMCIIONIKOMOB, TOPUCTIOIKOMOB, aIMUHU-
cTpanuii paiionoB B ropoxax. Tak, ct. 81 KobC mpenocrapnseT UM mnpaBo
NPEIBSBIATh B CYJ UCKH O JUIICHUU POJAUTENbCKUX mpaB. CormacHo 4. 1
cr. 393° T'TIK KOMHUCCHH IO JIelaM HECOBEPIIIEHHOIETHHX BIIpaBe 00paIarh-
Csl B CyI C 3asBJICHHEM O TOMEIICHHH HECOBEPUICHHOJECTHETO B CIEIHAIb-
HOEe y4eOHO-BOCIUTATEIbHOE WM CIENHAbHOE JIeUeOHO-BOCITUTATEILHOES
yupexaeHue. AHATOTHYHOE TIPEANUcaHne coaeput cT. 12 3akona Pecny0-
mku benapycs ot 31 mast 2003 . Ne 200-3 «O6 ocHOBax cHcTeMbI TPOGhH-
JIaKTHKH OE3HA30PHOCTH U MTPABOHAPYLICHHI HECOBEPIICHHOIETHUX Y.

OcHoBaHusl Jisl 00palieH s TOCYapCTBEHHBIX OPTaHOB B CY/ C LIEJBIO
3aIUTHI TPAB U HHTEPECOB PYTUX JIUI[ YCTAHOBICHBI TPAKIAHCKUM 3aKOHO-
nmarenbcTBOM. B wacTHOCTH, CT. 24 3akoHa PecnyOmuku benapych ot 16 utons
2008 1. Ne 405-3 «O 3amure npaB NOTPeOUTENEH JKIITHITHO-KOMMYHAJIBHBIX
YCIIyT» MPEeNOCTABISAET MECTHBIM UCIIONHHUTEIBHBIM H PACTIOPSIUTEIBHBIM
OpraHam MpaBo 00OpaIaTbcs B Cy/l C HCKAMU O 3alllUTe MpaB MoTpeduTenei
KITUIHO-KOMMYHAJIBHBIX YCIIYT.

B cr. 86 I'TIK nmpemycmarpuBaeTcsi BO3SMOXKHOCTB OOpallieH st B Cy/1 0011e-
CTBEHHBIX 00beMHEHHMIT (B TOM yKcie MPOo(COI30B) B 3aIUTY MPAB H OXpa-
HSIEMbIX 3aKOHOM HHTEPECOB MX WICHOB. [IpO()cOI03bI MOTYT peann30BaTh
9TO MPaBO MPH HATUYUH CICAYIOIHUX YCIOBHIA:

JIMIO, B MHTEpEcax KOTOporo npocoro3 odpamniaercs B Cyl, JOIDKHO SIB-
JSITBCS WICHOM JIAHHOTO MPO(COr03a;

3asBICHHOEC TpeOOBaHUE MOMKHO BBITEKATh M3 TPYJAOBOIO Criopa JHOo
WHOTO criopa, ykaszanHoro ct. 85 I'TIK.

Wubie oO1IecTBeHHBIC OOBEIUHEHUS BITPaBe 00paIiarsCs B CyJI C Oa00-
HBIMH 3asIBJIICHUSIMU MTPU COOJTIONCHUH CICAYIOLUIUX YCIOBHIA:

JIMIO, B UHTEPECaX KOTOPOTO MOAACTCsI 3asIBJICHUE B CY/I, TOJKHO SBIISTh-
sl YWICHOM JIaHHOTO OOIIECTBEHHOTO OObeTUHEHUS;

npaBa ¥ HHTEPECHI, B 3ALIUTY KOTOPBIX MTOIACTCS 3asIBICHHE B CYIl, TOJDKHBI
COOTBETCTBOBATH YCTABHBIM IIEJISIM JIJAHHOTO OOIIECTBEHHOTO O0bEIMHEHHS;

MIpaBo Ha OOpaleHre 00IIeCTBEHHOTO OOBEANHEHHS B Cy/l B 3aIUTY CBO-
HX YJICHOB JOJDKHO OBITH MPETyCMOTPEHO 3akoHoM. Hampumep, ct. 47 3akoHa
Pecnryonuku benapycs ot 9 stuBaps 2002 . Ne 90-3 «O 3ammure npaB norpeou-
TENEH» MPETOCTABISCT IPAaBO OOIIECTBEHHBIM 00BEIMHCHUSIM ITOTPeOUTEICH
o0paliaTeCs B Cy/ ¢ UCKOM O 3alllUTe MpaB NoTpeduTeneii (HeompeaeneHHOro
kpyra norpeduteneii). B coorserctBuu ¢ 4. 1 ct. 373 1 u. 2 ct. 376 I'TIK 06-
LICCTBEHHbIC O0BEIMHEHHS, YCTAB WK MOJOKEHHE KOTOPBIX ITO MpeaycMa-
TPHUBAET, BIPaBe 00PAIATHCS B CY/ C 3asBICHHEM O MPU3HAHUH IPaXKJaHHHA
OTPaHUYEHHO JeeCOCOOHBIM JTHO0 00 OTMEHE TAKOrO OrPAHHYCHHSI.
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[IpaBo rpaxxaan Ha oOpalieHue B Cy/l B MHTEpECaxX WHBIX JIUI] yCTaHOBJIE-
HO c1. 87 I'TIK. Cnenyer OTMETHUTB, YTO JaHHAS HOPMa CONEPKHUT OTCHUIKY
k 1. 4 ct. 85 I'TIK, npexycmarpuBaromieMy BO3MOKHOCTh 3alIUTHl HHTEpE-
COB HECOBEPIIEHHOJIETHUX 1 HeneecrtocoOHbIX. [Tockonbky 1. 4 ct. 85 I'TIK
TOBOPUT 00 MHBIX MHTEpecax HEeCOBEPIICHHOJETHUX KPOME 3allMIIAeMbIX
B JeJaX, nepeurcieHnsix B m. 1-3' c¢t. 85 I'TIK, nocToibKy rpakaaHe He
MMEIOT TIpaBa 00pamarbcs B Cy/ C 3asBICHUSMU 00 0OeCrieueHnH poanTe-
JSIMHA WM YCHIHOBHUTEISIMH HAJUIEXKaIIMX YCJIOBUI BocnuraHus. JlaHHBIE
MHTEPECHI B COOTBETCTBHH co cT. 85, 86 I'TIK 3amumarorcst nckamu o6 otme-
HE YCHIHOBJICHUS, JINIIEHUN POAUTEIHCKUX MPaB U B3bICKAHUU aJMMEHTOB,
C KOTOPBIMH B Cy/ BIpaBe 00pamiaThcsl TOIBKO TOCYAapCTBEHHBIE OpTaHBl,
IOpUAMYECKHE JINIA U PO CoIo3bl. B TO e Bpems, Kak 3To cieayeT u3 11. 4
ct. 85 I'TIK, rpaxkgane MoryT oOpamaTbesi B CyJl C 3asiBJICHUSIMU O 3alllUTe
JIIOOBIX MHTEPECOB HeJleeCrOCOOHBIX JIUII.

ComracHO 3aKOHOJATENBCTBY 3asiBJICHHE B CyI B 3aIIUTY IIPaB JIPyTHX
JIMII TOCYAapCTBEHHBIE OpPTaHbl, IOPUIUUECKHE JIMIA U TpaKIaHe IMONaloT
o mpockbe 6o ¢ cornacust atux juil (4. 1 cr. 88 I'TIK). TTockosbky dop-
Ma, B KOTOPOH JTOJDKHBI OBITH BBIPKEHBI MIPOCh0a MM COoIlacHe, 3aKOHOM
HE yCTaHOBJIEHa, OHU MOTYT OBITh 3asBJI€HBI KaK MMCbMEHHO, TaK U YCTHO.
B cBs13u ¢ 3TMM 1151 BO30YKISHUS TPaXkIaHCKOTO JIeNa JIOCTATOYHO YKa3aHus
Ha omo0HOE coracue MO0 MPOCEOYy B CaMOM 3asIBIICHUU.

OpHaKo W3 JIAHHOTO TPaBMJIa €CTh OJHO MCKIIIOUYEHHE: PH 00palieHnn
B Cy[l B 3allIUTy MHTEPECOB HECOBEPIIECHHOJETHETO WM HEAEECIOCOOHOTO
nX MpockObI MO0 cormmacus He Tpedyercsi. B 3ToM ciiydae 3akoH Takxke He
TpeOyeT NMpOCKOBI WITH COIIACHS 3aKOHHBIX IIPECTABUTENEH TAaKUX JIHII.

[NockonbKy rocyapcTBEHHBIE OpraHbl, FOPUIMYECKHUE JIMIA U OOIIeCTBEH-
Hble 00bEIMHEHUS ICHCTBYIOT B Cy/Ie Yepe3 CBOMX IpeICTaBUTeNeH, Hocea-
HHUE 00s13aHbI TIOATBEPAUTH CBOH ITOJTHOMOYHS IOBEPEHHOCTHIO, 0POpMIIEH-
Hoii B cootBeTcTBUH ¢ 4. 1 cT. 76 ['TIK. Cornacuo 1. 1.25 ct. 257 Hanorosoro
kojiekca PecrryOnuku benmapychk rocymapcTBeHHbBIE U O0IIIECTBEHHBIC OPTaHBI,
OpraHu3alliy U rpaxkaHe, BO30yXXIarolye Jeja B 3alIUTy MpaB U OXpaHse-
MBIX 3aKOHOM MHTEPECOB JPYTHX JIUII, OCBOOOKAAIOTCS OT YIUIAThl TOCyAap-
CTBEHHOH ONUTMHBI U 110 mipaBmiaM cT. 129 I'TIK He HecyT Opems u3nepikexk,
CBSI3aHHBIX C PACCMOTPEHHEM TaKHUX JIEll.

[poueccyanbHOE MONOXKEHUE TOCYAAPCTBEHHBIX OPraHOB, FOPHINUECKIX
JUI ¥ TPpaxKIaH, HAauyaBIIMX 7EJ0 B 3alUTy MpaB APYIUX JIUII, OIpesesne-
Ho ct. 89 I'TIK, rae ykazaHo, YTO OHM MMEIOT IPaBa U HECYT OOS3aHHOCTH
IOPUIMYECKH 3aMHTEPECOBAHHBIX B HCXOJIE Jiejla JIMI B COOTBETCTBHU CO
ct. 56 I'TIK. B wactHOCTH, Ha3BaHHbIE CYOBEKTHI BIIPAaBE 3HAKOMHUTBCS C Ma-
TepUallaMH JIeNa, 1eaTh BBIIUCKU U3 HUX, CHUMAaTh KOIIMH ITPE/ICTaBICHHBIX
JIOKyMEHTOB W TPeOOBATh UX YIOCTOBEPEHHUS, 3asIBISITH OTBOJIBI, ITPEACTAB-
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JSITh JIOKA3aTeNIbCTBA, YYaCTBOBATh B HMCCIICIOBAaHHHU JIOKA3aTEeNIbCTB, 3asB-
JSITh XOJATAMiCTBA, a TAK)Ke COBEPLIATh WHBIC MPOLECCYalbHbIC JCHCTBHS,
MpeyCMOTPEHHBIE 3aKOHOM. B umcie o0s3aHHOCTeH MaHHBIX YYaCTHUKOB
mpolecca ciefyeT Ha3BaTh 0013aHHOCTb JOOPOCOBECTHO MOIb30BaThCS CBO-
HMH TporieccyanbHbiMu paBaMu (4. 2 cr. 56 I'TIK), mognepxuBars U 060-
CHOBBIBATh JI0KA3aTeNIbCTBAMH 3asBJICHHOE HMH B 3alllUTY NPaB JPYTUX JIUII
tpebopanue (ct. 20 I'TIK), SABNATHCS B Cy/l IPU OTCYTCTBHH YBAXKHTEIBHBIX
npuunH st HesiBkH (cT. 282 T'TIK), cobironats Nopsaok B 3aye CyAeOHOro
sacefanus (4. 1, 2 cr. 271 TTIK) u T. 1.

T'ocynmapcTBeHHBIE OPraHbl, FOPUIMIECKHE JIUIIA, OOIECTBEHHbIC 00bEIIHE-
HUSI ¥ TPAK/IAHE, 110 3asIBJICHHIO KOTOPBIX BO30YKICHO JIENO B 3aIIUTY MPAB JIPy-
TUX JIMII, HE SBILIFOTCS HCTI[AMU. B CBSI3U ¢ 3TUM K HUM HE MOXKET ObITh IPEIThb-
SIBIICH BCTPEUHBIN MCK, OHH HE MOTYT 3aK/IFOYUTh MHPOBOE COMIAIIICHHE C Y-
roit cTopoHO# U T. 1. OJIHAKO B TEOPUH MPOLECCa JaHHBIX CyObEKTOB HMEHYIOT
MPOLIECCYaTbHBIMH UCTIIAMH, TOCKOJIBKY OHH HMEIOT TPOLeCCYasIbHBIN HHTEpeC
B UCXOJIE JIeNa, T. €. MHTEPEC B BHIHECEHHH CYCOHOTO PEIICHHS B MOJIB3Y TOTO
JIMIa, B 3alUTy IIPaB KOTOPOTO OHK OOPATUIIHCE C 3asIBICHUEM B CYII.

B paccMmarpuBaeMbIX CHUTYAIHSIX MOJIOKEHHE UCTHA (3asSBUTENS B HEHCKO-
BBIX IIPOM3BOJICTBAX) 3aHUMAET JIUIIO, B MHTEPECaxX KOTOPOro BO30YK/ICHO JENI0
(cr. 60TTIK). TakoMy JTHILY CY/I TOJDKEH BBICIATH KOITHIO 3asIBIICHHS U ITPH HE0O-
XOIMMOCTH KOTTHH TIPUIIOKEHHBIX K 3asBICHHUIO TOKyMeHTOB (4. 1 ct. 88 I'TIK).

Ecmu rocynapcTBeHHbIC OpraHbl, FOPHANYESCKUE JTUIIA HITH TPAKIAHE B XOIE
paccMOTpEeHUs ielia IPUYT K BEIBOY O HEOOOCHOBAHHOCTH OOpAIIIEHUS B CY,
OHH BIIPAaBE OTKA3aThCs OT CBOETO 3asBiIeHMs. OHAKO IPOU3BOACTBO MO eIy
HPEKpaIaeTcs TOJIBKO B TOM CIIydae, eCIIH CyJ[ IPUMET ITOCIEAYIONUHA OTKa3
OT HCKa CO CTOPOHBI JIUIA, B MHTEpecax KOTOPOro BO30YXKIEHO Aelo, 1o
CO CTOPOHEI €0 MPECTABUTENIS, UMEIOIIEr0 COOTBETCTBYIOIINE TOTHOMOYHS.
B mpoTtrBHOM citydae [ie10 paccMarpuBaetcs mo cyiectsy (4. 3 ct. 88 I'TIK).

MarepuanbHO-TIPABOBbIE U MPOLIECCYAbHBIE MOCIEACTBUS Pa3peIICHHUSI
CYIOM Jiella PacpoCTPAHSIOTCS Ha JIUIIO, B 3aLIUTY IPaB KOTOPOTO OHO BO3-
OyxzeHo. I1o 3Toit mpuYKHE TOCIe BCTYIUICHUS B 3aKOHHYIO CHJTy PELICHHS
Cy/la TAaHHOE JIUIIO HE BIPaBe BTOPUYHO OOPATHTHCS B CYII C TOXK/ICCTBCHHBIM
uckom (ct. 318 I'TIK).

11.3. Yuacrue B rpa’kgaHCKOM Ipoliecce
rocyJapCcTBeHHBIX OPTaHOB 1A Ja4¥ 3aKII0UeHMs 110 eIy

VYyacTue B IpaKJaHCKOM MPOLIECCE TOCYIAPCTBEHHBIX OPTaHOB IS TaqH
3aKIroueHus o ey npexycmorpero ct. 90 I'TIK, kotopast copepxut odiee
TIOJIOXKEHHE O TIPABE YKa3aHHBIX CYyOBEKTOB IABATH 3aKIIFOUEHUSI 110 JEITy B CITy-
yasix, npeaxycMorpeHnsix ['TIK 1 MHbIMU 3aKOHOATeNbHBIMU akTaMu. Kak oT-
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MEYaloCh, FOCYIAPCTBEHHBIC OPTaHbl BIPaBe BCTYIHTh B MPOIECC UL Jaun
3aKITFOUEHUSI 110 JIeTy KaK 10 COOCTBEHHOW MHUIIMATHBE, TAK U [0 HHUIINATHBE
IOPUINYECKH 3aMHTEPECOBAHHBIX B HCXOJIE JIelia JIMIL JIN0O cyna.

Jnst navm 3aKIIF0UEHHMS 110 ISy B MPOLIECC MOTYT MPHUBIIEKATHCS OPraHbl
OIEKH U MOMEYHUTEbCTBA (YIpaBieHus (OTAeNnbl) 00pa3oBaHus, CIIOPTa U TY-
pu3Ma, 37[paBOOXPaHEHUs], COLMATBHO#M 3anuThI), Hal[HOHANBHBIN LIEHTP yChI-
HOBIICHUSI, KUITUIITHO-3KCILTYaTAlMOHHbBIE, CAHUTAPHO-3MUIEMUAOTIOTHYESCKUE
ciyx0b1. KOHKpeTHBIE ClTydan y4acTHs B IPaKIAHCKOM MPOIECCe YKa3aHHBIX
CyOBEKTOB ISl Ta9M 3aKJIFOUYEHHS MO JIETy ONPENeNsioTCs HOpMaMH T'pax-
JTAHCKOTO, TPaXJaHCKO-TIPOIECCYaIbHOTO, OpayHO-CEMEWHOro 3aKoHoJa-
TenbeTBa. Tak, ynpaBneHus (0Taess) 00pa3oBaHus, CIOPTa U TYPU3Ma Ja0T
3aKJTIOUCHUSI ITPU PACCMOTPEHHH CYJIOM CIIOPOB, CBA3aHHBIX C BOCITUTAHHEM
nereit (4. 1 ct. 86 KoBC), nen o mumenun poautensckux mpas (ct. 80 KobC),
BOCCTAaHOBIICHHH B pomuTenbckux mpaBax (ct. 84 KobC), orobpanuu pe-
Oenka 0Oe3 nmumieHus poauTenbekux mpas (ct. 85 KoBC), ycbiHoBneHHH (4. 2
ct. 122 KoBC), ormene ycpiHOBNeHusI (4. 2 ¢1. 137 KoBC), amancunanum He-
cosepiienHoseTHux (4. 3 c¢r. 377 T'TIK), pasnene HACIEACTBEHHOTO UMYIIe-
CTBa, 3aTPArMBaOLICTO HHTEPEChI HecoBepieHHoneTHUX (4. 2 ct. 1081 I'K).
Mo menam o MekTyHApOIHOM yChbiHOBIEHUH (4. 2 cT. 122 KoBC) 1 06 otMeHe
Takoro ycbiHoBIeHus (4. 2 c1. 137 KoBC) obsi3arensHo Takxke ydactue Ha-
[MOHAIBHOTO [[EHTPa YCHIHOBICHUS. YTpaBieHus (OTIesbl) 3ApaBoOXpaHe-
HUS JTAIOT 3aKJIIOYSHUsI 10 JIeJlaM O TIPH3HAHUH HEACHCTBUTEIBHBIM Opaka,
3aKJTIOYCHHOrO JIMIIOM, MPU3HAHHBIM HeneecrocoOHbIM (4. 4 c1. 46 KobC),
Mo JienaM O NPH3HAHUM TPaKJAHWHA HEJeeCnOCOOHBIM UITH OrpaHUYECHHO
neecriocoOHbM (4. 1, 2 ct. 375 I'TIK), 0 momelieHn# HeCOBEPIICHHOIETHE-
TO B CIELHAJIbHOE YIeOHO-BOCIHUTATEIBHOE YUPEXKICHUE WM CIIEIHAIEHOE
nedeOHO-BocmuTarenbHoe yupexaenue (4. 3 ct. 3937 I'TIK).

Kpome Toro, oprasbl ONEKH U MONEYNTENHCTBA PHBIEKAIOTCS B TIPOIIECC
TIPY COBEPIIECHUH ONEKYHOM HJIH Jlade MOMEYUTENIEM COIVIacusi Ha coBeple-
HHE CJIEJIOK MO OTYYXKICHUIO UMYIIECTBA IOJIONEYHBIX (B TOM YHUCIIe ero 00-
MEHY, TaPEHHIO, cade B apeH Iy (B HaeM), 6e3BO3ME3/IHOE MOJIb30BAHUE HIIH
B 3aJI0T), BIIEKYIMX OTKa3 OT NPHHAUICHKAIIHUX MOJOTNICYHOMY IPaB, paszen
€ro MMYIIECTBA WM BBIIEN U3 HETO JOJeH, a Takxke JIOOBIX JIpyrux cje-
JIOK, BJIEKYIIMX YMEHblIeHHe uMymiecTsa mogomnedHoro (cr. 161 KobC, m. 2
cr. 35TK, u. 2 cT. 75 XKK).

Ponmuteny kak 3aKOHHBIC MPEICTABUTENIN MAJIOJICTHUX TAKXKe HE BIPAaBe
0e3 coracus OpraHoOB OMEKH M MOMEYUTENILCTBA OTUYKIATh, OTIABATh B 3a-
JIOT MMYIIECTBO, MpUHAJyIeXkaliee peOeHKy, OTKa3bIBAThCS OT HACIE/ICTBA
OT UMEHH peOeHKa, MPUHUMATH HACIEICTBO MOJ YCIOBHEM, OTKA3bIBATHCS
OT MPUHATHA B Jap, TpebOBaTh pasjena MMyIIecTBa peOeHKa, COBEepIIaTh
CIIENTKH, IPOTHUBOpeUanine narepecam pederka (4. 2 ct. 89 KobC).

133


http://www.pdffactory.com

HeobxoanmocTh ydacTusi TocynapCTBEHHBIX OpPTaHOB B Tpoliecce s
Jla4M 3aKIIOYSHUS 110 JIeTy MOAYEPKUBAETCS B OTAEIBHBIX [TOCTAHOBIICHUSIX
[Tnenyma BepxoBnoro Cyna Pecriyommku benapycs. Hanpumep, B 1. 11 mo-
cranosinenus [Inenyma BepxosHoro Cyna Pecriyonmiku Benapych ot 26 uronst
2014 1. Ne 11 «O mpuMeHEHUH CyIaMH 3aKOHOJATEILCTBA O JOTOBOPaxX Hai-
Ma JKHJIBIX TIOMEIIEHUH TOCYAapCTBEHHOTO KMITMIITHOTO (POH 1a» OTMEYaeTCs,
YTO €CJIM MCK O PACTOP>KEHUH JIOTOBOPA HaliMa »KHJIOTO ITOMEIIEHUS TocyIap-
CTBEHHOT'0 KWJIMIIIHOTO ()OH/IA U BHICEJICHUH OTBETYNKOB 3aTParuBaeT Ipasa
1 3aKOHHBIE MHTEPECHI TPOXKUBAIOIIHX B )KUJIOM ITOMEIIEHUN WIIA UMEFOIIIX
MPaBO Ha MPOXXMBAaHHUE HECOBEPUIEHHOJIETHUX, TPU3HAHHBIX HAXOMSIINMHUCS
B COLIMAIBLHO OIACHOM ITOJIOKEHHUHU JTMO0 HYXJIAIOIIUMHUCS B TOCYAapPCTBEH-
HOH 3allWTe, WK B KUJIOM IIOMEIIEHUH ITPOXKUBAIOT TPaXK/IaHe, TPU3HAHHBIE
HeJleecnoCoOHBIMU (OrpaHUYEHHBIE B ICECIIOCOOHOCTH) CYIOM, HJIH 3TO XKH-
JI0€ TIOMEIIEHHE 3aKPEeIUIeHO 32 JIETbMH-CHPOTaMU WJIM JE€THMH, OCTaBIIH-
MHCS 0€3 ITOTIeUeHNsT POJUTEIIEH, TO BBICEJICHNE HAHMMATEJIs )KUJIOTO MoMe-
LIEHUS ¥ YJICHOB €ro ceMbH 0e3 COINlacHsl OpraHa ONEKH M IOTIEUHTENILCTBA
He JomycKaercs. B ocTalbHBIX ciydasx, paspeasi Cliopbl O PacTOpKEHUU
JIOTOBOPOB HaliMa >KWJIBIX TOMENIEHHH TOCYIapCTBEHHOTO >KMIIHITHOTO
(oH/Ia M BBICEJICHUH OTBETYMKOB C HECOBEPUICHHOJNETHUMH JIETHMH, CYAbI
TIPY HEOOXOAMMOCTH BIpaBe NPHBJIEKATh K YYACTHIO B JIeJIe OPTaHbl ONEKH
U TONEYUTENHCTBA U MOMyYarh 3aKIOUYECHHE 3THX OpraHoB (Hampumep, 00
YCIIOBHSX MPOXKHUBAHUS peOCHKA 0 HOBOMY MECTY JKUTeNbcTBa). Takoe 3a-
KJIFOYEHHUE TIOJIEKHT OIICHKE CYIOM Hapsiay C IPYTMMH JI0Ka3aTeIbCTBAMHU
TIPY BBIHECEHHUH PeIleHNSI.

TocynapcTBeHHBIE OpraHbl BCTYHAIOT B IIPOLECC IS Ja4d 3aKJIIOYSHUS
IO JIeJTy IO OTIpeaeNeHHIo cyaa. IlonHoMouns IpeAcTaBUTeNs FOCy1apCTBEH-
HOTO OpraHa JOJKHBI OBITH OATBEP KICHBI JOBEPEHHOCTHIO, AAIOMIEH IPaBo
Ha y4JacTue B JieJie OT MIMEHH JaHHOTO TOCYAapCTBEHHOTO OpraHa, 3a MOJIIH-
CBIO €TI0 PYKOBOJUTEIS.

TocynapcTBeHHBIE OpraHbl, JAalONIME 3aKIIOYEHUE 110 JIeTy, OTHOCATCS K
IOPUINYECKH 3aMHTEPECOBAHHBIM B Hcxoze naena juiam (4. 2 ct. 54 I'TIK)
1 TIOJIB3YIOTCSI TIPaBaMU M HECYT OOSI3aHHOCTH, MPETyCMOTPEHHbIE 3aKOHOM
JUTSL TAHHO# rpymibl y9acTHUKOB (cT. 56 I'TIK).

TocynapcTBeHHBIE OpraHbl, MPUBIIEKAEMBIE B TIPOLIECC JUIS JIauHl 3aKIIF0-
YeHUsI 110 JeJTy, 00s13aHbI MPEACTABUTh TAKOE 3aKIII0YEHHE TI0 BOIPOCaM, OT-
HECEHHBIM K MX KOMIIETEHIMH. J[aHHOE 3aKiIloueHrne MOKET KacaTbesl Kak
BCETO JieNa B [IEJIOM, TaK 1 OTJENbHBIX (hakToB U Bompocos (4. 3 ct. 90 I'TIK).
3aKIroYeHue MPeICTaBIsIeTCs B CYJl B TMCHbMEHHOM (hopMe U JOJDKHO Cofiep-
’KaTh MCYEPIBIBAIOIINE 000CHOBAaHHBIE OTBETHI HA BOIPOCHI, TOCTABJICHHBIE
cynoMm. [Ipu 3TOM B €10 OCHOBY MOT'YT OBITH ITOJIOKEHBI KaK JaHHBIE, HMEIO-
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HIMecs B MaTepuanax Jieja, Tak U CBEJCHHs, MONyYeHHbIE CAMUM Trocynap-
CTBEHHBIM OPTaHOM.

3aKJIIOUeHHUs TOCYNAPCTBEHHBIX OPraHOB OTHOCSTCS K CPEICTBAM JIOKa-
3bIBAHHUS U UCCIEMYIOTCS CYIOM B XOJI€ PACCMOTPEHUSI JeNa B COBOKYITHOCTH
CO BCEMH MMEIOLIUMUCS TIOKA3aTeIIbCTBAMH.

BeiBOZIBI, comeprkaliyecs B 3aKIHOYCHUH TOCYAapCTBEHHOIO OpraHa Io
BOITPOCAM, OTHOCSIIIUMCS K €r0 KOMIETEHIIUH, HE SIBISTFOTCS JUIS Cyaa 00s-
3aTenbHBIMU. OJIHAKO HECOINacHe Cylia ¢ HUMHU JIOJDKHO GBITh 0OOCHOBAHO
YCTHO npH ortanieHnu penienus (4. 2 ¢t. 311 I'TIK) 1160 B MOTHBUPOBOYHOI
yacTu perieHus, ecnu oHa coctasisiercs (ct. 305 I'TIK). TTogo6Hoe Tpebo-
BaHUe comepkuT Takxke cT. 86 KobC, ycranapnuBaromas, 4to cya 00s3aH
MOTHBHPOBATH HECOIIIACHE C 3aKITFOUCHHUEM OpraHa OTeKH U TONEUNTeIbCTBA
MPU PACCMOTPEHUH CIIOPOB, CBS3aHHBIX C BOCIIUTAHHEM JETEH.

HenpueneueHne rocyJapcTBEHHOTO OpraHa B MPOLECC IS AAYH 3aKIT0-
YeHHs MO JeTy, KOLa 3TO MPEAyCMOTPEHO 3aKOHOM, SIBIISIETCS OCHOBaHHEM
JUIS OTMEHBI CyNeOHOro pelieHus Kak MOCTaHOBICHHOTO MO0 HEJOCTATOYHO
HCCIIEIOBAaHHBIM MaTepuaiaM Jena.

3aKJII0ueHHE TOCYapCTBEHHOIO OpraHa Mo Jeiny HeoOXOAUMO OTIHYATh
OT 3aKITIYeHHs dKenepra. [locnenHee npeacTapiseT co00i MMCEMEHHBIH J0-
KyMEHT, B KOTOPOM Ha OCHOBaHHUH HCCIIEIOBAHUS, IPOBEJICHHOTO CBEIYIIIUM
JIMIIOM, HE 3aHHTEPECOBAaHHBIM B HCXOJIE Tpoliecca (IKemepTom), chopMyu-
POBaHBI OTBETHI HA IOCTABIICHHBIC CYIOM BOIPOCHI, UMEIOIIHE 3HAYCHHE TSI
paccMOTpPEHHS JIefa IO CYIIECTBY.
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T'saBa 12

YYACTHVMKW IPAXXJAHCKOT'O CyJOITPOM3BO/CTBA,
HE VIMEIOILIVE IOPVINYECKOW 3AMMHTEPECOBAHHO-
CTM B ICXO[IE IEJIA

12.1. CBuaeTens B rpakJaHCKOM IIpoliecce

I'paxxaanckoe mpomeccyalbHOe 3aKOHOAATENBCTBO K YUCIY JIUII, HE UMe-
IONIMX IOPUANYECKON 3aWHTEPECOBAHHOCTH B MCXONE Jiefla, OTHOCHT CBH-
JieTeNnel, 9KCIEepToB, CIEHaINCTOB, NEPEBOIYNKOB, MTOHATHIX, XpaHUTENeH
apecToBaHHOTrO WK cropHoro umyiectsa (4. 3 ¢r. 54 T'TIK). Ykazanubix
CyOBbEKTOB UMEHYIOT TaK)Ke JIMIAMH, COJIEUCTBYIOLIMMH CyIy B IIPAaBHIHHOM
1 OBICTPOM pa3peleHnH Jiea. YUNThIBask pa3InyHbIe [IEIN Y9acThsl Ha3BaH-
HBIX JIMII B TIPOLIECCE, MX MOXHO MO/IPA3JAEIUTh Ha IBE IPYIIIHI:

AUYA, AGAAIOWUECH UCHMOYHUKAMU OOKazamenvcme (ceudemenu,
IKCcnepmul);

auya, cooeiicmeyrowue npagocyouro (cneyuanucmel, nepesoouuxu,
nOHAmblEe, XPAHUMENU APeCMOBANHO20 UNU CHOPHO20 UMYULECHIEA).

B coorBerctBuu co ct. 91 I'TIK céudemenem B rpax1aHCKOM CyJOIPO-
W3BOJICTBE SIBJISIETCS JIMIIO, KOTOPOMY MOTYT OBITh W3BECTHBHI KaKHe-TH0O
cBeneHns1 00 0OCTOATENLCTBAX, UMEIOIINX 3HaYeHue sl aena. CBHIETeNb
MOXKET pacroJiararb MoJl0OHBIMU CBEIEHUSIMH JINOO B CHITY TOTO, YTO OH CaM
SIBJISIIICSI OUEBHIIIEM OIPEAEICHHBIX COOBITHH, TNOO B CBSA3H C TEM, YTO II0-
JY4HII JaHHYT0 HH(OpMaIHIo OT APYTruX Juil. [Ipr 3TOM He UMeeT 3HaYeHUs,
OBbUT JI TPaXKTAaHUH HAMEPEHHO MPUBJICUEH K BOCIIPHUITHIO OOCTOSITENBCTBA,
0 KOTOPOM OH CBHUJIETENNBCTBYET, HJIH YKe OKa3ajcsi B TAKOM ITOJIOKEHHH CITy-
yaifHO. [T0CKONBKY TOJIBKO CBHJIETENIO U3BECTHBI (PaKTHI, MCCIEAYEMBIE CY-
JIOM, TIOCTOJIBKY €T0 B IPOIIECCE HENb3s 3aMEHUTH JIPYTUM JIHIOM.

CBujzierenieM MOXeT ObITh JII000H TpakAaHWH, CIIOCOOHBIH NPaBHIEHO
BOCIIPUHUMATh U BOCIPOHM3BOANUTH COOBITHSI M SIBIEHHS] OKPY’KAIOIIEro MHpA.
CriocoOHOCTB BBICTYTATh CBUJIETEIIEM 110 JIETy HE OTpaHUYeHa BO3PacTOM M
POJICTBEHHBIMH CBSI3IMH C IOPUIMYECKH 3aMHTEPECOBAHHBIMU YYaCTHHKAMHU
niporiecca. B cBsi3U ¢ 3TUM CBHUAETENSIMH MOTYT OBITH U HECOBEPIICHHOJIETHHE,
€CII OHM CIIOCOOHBI ITPABHIIFHO BOCIIPUHUMATH COOTBETCTBYIOIINE COOBITHS
W BOCHPOM3BOJMTH UX. JIs MpoBeNeHNs I0IpOCca TaKKX JIMI] 3aKOH yCTaHaB-
JIMBAaeT ollpenesieHHble mpaBuia. Tak, cormacuo cr. 189 I'TIK mpu mompoce
cBujeTeNel B Bozpacte 10 14 jieT U 110 YCMOTPEHHIO CyJia IpU A0TpOCe CBH-
nereneii B Bo3pacte ot 14 1o 16 et [oinkeH MprucyTCTBOBATh NEAarornye CKIi
paboOTHUK C BBICHIMM 00pazoBaHueM. B ciryyae HEoOXOIMMOCTH B Cy[| TaKxKe
MOT'YT BBI3bIBATHCSI POANTEINN U UHBIE 3aKOHHBIE TIPEACTABUTENN HECOBEPIIICH-
HOJICTHETO (YCHIHOBHUTEINH, OTIEKYHBI, IOTICYNUTEITH).
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[TockonbKy cBHAETENH — 3TO YYACTHHK, HE MMEIOIINI IOPHINYECKON 3a-
MHTEPECOBAHHOCTU B MCXOJE J€Ja, IIOCTOJIBKY B 3TOM Ka4eCTBE HE MOXKET
OBITH JJOIPOLIECHO JIUIIO, UMEIOIIee IOPUINIECKUI HHTEPEC B TAHHOM JIeJe.
B 1O e BpeMsi OTCYTCTBHE Yy CBHIETENS IOPUIMYECKOTO MHTEpeca He HC-
KJTFOYAeT HATMYKS y HErO MHOM 3aMHTEPECOBAHHOCTU (HAMpHUMep, HATUYHS
HEMPUSI3HEHHBIX OTHOLICHUH MEXIY HHUM W CTOPOHOU MO JeNy), MOITOMY
BBISIBJIEHUE HEIOPUINYECKOI 3aMHTEPECOBAHHOCTH CBUJICTENS IOJDKHO yUH-
TBHIBATHCS CY/IOM IIPH IIPOBEPKE M OLIEHKE €T0 IMOKAa3aHUMH.

CremyeTr OTMETUTb, YTO HEOCTOBEPHOCTh MOKA3aHUH CBU/IECTENST BO3MOXK-
Ha JIayKe IIPU caMOM JI0OPOCOBECTHOM €TI0 OTHOIIEHHUH K CBOUM O0SI3aHHOCTSIM,
TaK KaKk MOKET OBITh BbI3BaHA OIIMOKOW B BOCIIPUSITUM COOBITHS JIMOO MCKa-
KeHreM UH(OPMAIUH B €ro mamsTi. [103ToMy Cya JOJDKEH COCTaBUTh YETKOE
TIPEJICTABJICHUE O JIMYHBIX Ka4eCTBaX CBHIETENS, O €ro OOIIeM KYIBTypHOM
YPOBHE, CIIelIaJIbHBIX O3HAHUSX U YUECTh BCE 0COOEHHOCTH JaHHOTO JIMIIA.

Cornacho ct. 92 I'TIK ceuoemensimu ne mozym 6vimo:

JIMIIA, KOTOPBIE B CHITY (PH3UUECKUX JINOO MICUXUIECKHUX HEJOCTATKOB HE
CIOCOOHBI MPaBWJILHO BOCTIPUHUMATh (PAaKTHI M JaBaTh O HUX MPaBUIIEHBIE
rokaszanus. B cuity 3Toro He MOTyT OBITH CBUAETENSIMH Ty ILIEBHOOONBHEIE,
€CJIM OHU HE CITOCOOHBI TPaBUIILHO BOCIPHHUMATH (DaKThl, HIMEIOIIHE 3Ha-
YeHUe [UTs Jej1a, UITH IaBaTh O HUX MOKa3aHus (IpyU HeOOXOAUMOCTH JaHHAas
CIOCOOHOCTD MOATBEPIKAAETCS 3aKII0UEHHEM CyeOHO-TICHX0JIOTHYECKOH,
CyneOHO-MICUXUATPUUCCKON WITH  CyJeOHO-METUIIMHCKOW 3KCIIePTHU3bI).
He MoryT OBITh TakKe CBHIETEISIMU INIyXHE B OTHOLIEHWHU TOTO, YTO BOC-
MIPUHUMAETCS TOJIBKO Ha CIIyX, CJIENbIe — OTHOCHTENBEHO TOTO, YTO BOCIIPH-
HUMAETCs TOJILKO 3pEHUEM, U T. [I.;

TIPE/ICTABUTEIIH IO TPAXKIAHCKOMY U SKOHOMHUYECKOMY €Iy, MEHaTOPHl,
MIPUMHPHUTEIH, 3aIUTHAKU 110 YTOJIOBHOMY JIelTy — OTHOCHUTEIBHO OOCTOSI-
TEJILCTB, KOTOPBIE UM CTaJId M3BECTHHI B CBSI3U C UCIIOJIHEHHEM O0s3aHHO-
CTel IIpeCTaBUTENsl, MEANATOPA, IIPUMHUPHUTEINS WM 3l THHKA,

CBSIILIEHHOCITY)KUTEIH — 00 00CTOSITENHCTBAX, CBEJCHUSI O KOTOPBIX OHU
TIOJTyYHIT BO BpEMs MICIIOBE/IH;

CYIbH — O BOIIPOCAaX, BO3HUKABIINX B COBENIATEIHHON KOMHATE B CBS3U
¢ 00CyX/IeHHEM OOCTOSTENILCTB PY BBIHECEHHH CYJIe0HOTO MOCTAHOBIICHUS
TI0 TPAYKIAHCKOMY HJIH YTOJIOBHOMY JIEITY.

Orpannuenus, npexycMoTpeHnbie m. 2—4 ct. 92 I'TIK, ycTaHOBICHBI O
TUYECKUM COOOpaXEHHSM B CBS3U CO CIEHU(UKON MONTydeHHs mepevuc-
JICHHBIMH JIMIIaMH JI0Ka3aTeJIbCTBEHHONW MH(OpManuu B XO/€ WCIIOIHEHHS
CBOUX MPO(heCCHOHATBHBIX 00S13aHHOCTEH.

Ipoyeccyanvhvie npasa ceudemens.

TIPaBO OTKA3aThCs OT Ja4X [TOKA3aHUH MPOTHB caMoro ce0sl, YJIEHOB CBOEH
ceMbH, Onmu3kuX poacTBeHHUKOB (cT. 94 T'TIK). B To e Bpemsl, eciu Ha3BaH-
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HbIC JIMIA U3bSBAT JKENaHHUE JIaTh MIOKA3aHHs, OHU MOTYT OBITh TOMPOIICHEI
B KadecTBe cBuuereneil. [Ipu 3ToM Takue cBUAeTeNM HE OCBOOOXKIAIOTCS
OT YTrOJIOBHOM OTBETCTBEHHOCTH 32 JIauy 3aBEJIOMO JIOXKHBIX [TOKa3aHHH;

MIPaBO JaBaTh MOKAa3aHMs HAa POIHOM SI3BIKE M IOJIL30BATHCS YCIyraMu
MEepeBOAYMKA; MPU HATMYMU OCHOBAHHUH 3asBIATH eMy OTBOJ (Hampumep,
OpU  BBISABICHUH MPO(ECCHOHATBHON HEKOMIETEHTHOCTH MEPEBOAYMKA)
(m. Lcr 95 TTIK);

MIPaBO COOCTBEHHOPYYHO U3JaraTh MUCbMEHHO CBOW MOKa3aHUs JUIS TIPH-
ob6uenus k mporokony (m. 2 ct. 95 I'TIK);

TIPaBo MOJB30BATHCS JOKYMEHTAMU M ITMCbMEHHBIMU 3aMETKaMH, €CJIA CBH-
JICTENIbCKHE TOKA3aHUsI CBSA3aHBI C KAKMMH-THOO LH(MPOBBIMH WM JAPYTHMH
JTAHHBIMH, KOTOPBIC TPYIHO YICPXKaTh B MAMSATH. JTH 3aMETKH TPEIBSIBISIOTCS
Cymy MO ero TpeOOBaHHUIO U MOTYT ObITh MpHOOIIeHSI K Aeny (1. 3 ct. 95 I'TIK);

MIPaBO TMOJYYUTh BO3MEIIEHHE PACXOJ0B, CBS3aHHBIX C SIBKOH B CYJ IJIS
Jla4u MoKa3aHui (BO3MEICHHE YyTPaueHHOro 3apaboTKa, pacXoioB Ha Mpo-
€3]I, HaeM JKHJIOTO TIOMEIIeH!s, muTaHue (CyTo4HbIX)). [1o 3asiBJIeHHIO CBH-
JIeTeNs CyJ MOXKET JaTh PaclopshKeHHe O BBIIUIATE CBUAETENIO aBaHca Ha
ynoMmsiHyThie pacxosl (1. 4 ct. 95 I'TIK);

TIPaBO XOJaTalCTBOBATH O JOIPOCE B MECTE CBOETO MPEObIBaHKS IPU HAJIH-
YWH YBOKUTENBHOW PUYUHBI, PETATCTBYOIIEH siBKe B cy/ (4. 2 ct. 188 I'TIK).

Ipoyeccyanvuvie o0bs3annocmu ceudemens ycranopnensl c1. 93 T'TIK
U COCTOSIT B CJIEIYIOIIEM:

SIBUTHCSI B CYJl B YKa3aHHOE BpEMsl, IPU HEBO3MOKHOCTH TI0 YBaXKUTEJb-
HBIM TIPHYMHAM MPUOBITH B CyAeOHOE 3acelaHue CBUAETENb JIOJDKEH H3Be-
CTUTH 00 3TOM CY[I,

MPaBIMBO M TOJHO pacckasarb Cyay 000 BCEM, YTO €My W3BECTHO IO
JIelly, OTBETUTH Ha BCE BOMPOCHI Cy/la W MHBIX yYaCTHHKOB Mpolecca, KOTo-
PBIM IIPEAOCTABJIECHO TAKOE IIPABO.

3a oTka3 00 YKJIOHEHHE OT Ia4M ITOKA3aHUH 1 3a Jady 3aBeJJOMO JIOKHBIX
TIOKa3aHUl CBUJIETENIb HECET OTBETCTBEHHOCTH, YCTAHOBJIEHHYIO YTOJOBHBIM
komekcoM Pecry6onmku Benapycs (ct. 401, 402). BocnpensTcTBOBaHHE SIBKE
CBHJETENS], a TAK)Ke NPUHYXKJICHHE K OTKa3y OT JadyM ITOKa3aHWH WIH K Jaqe
3aBEIOMO JIOXKHBIX TTOKA3aHHUH BJICUET MPUBJICUCHHE JIMII, BAHOBHBIX B COBEp-
LICHUH JAHHBIX JISSHUH, K YTonoBHOI oTBeTcTBeHHOCTH (CT. 403, 404 VK).

12.2. DkcnepT, cielMa/ICT B Ipa>kJaHCKOM ITpoliecce

IIpu paccMOTpEHHM TPAKAAHCKHUX €)1 HEPEAKO BO3ZHHMKAIOT BOMPOCH,
TpeOyrolie CIeHaIbHBIX MO3HAHUN B Pa3IMYHBIX Cepax AesITeTbHOCTH.
Jlnst paspelieHust TAKOro pojia BOMPOCOB Cy/ MPHBJICKACT K YYACTHIO B MPO-
ecce JIMIl, CBSAYIIMX B TOM MM MHOM 0ONaCTH 3HAHHS, — IKCHEPHO8 Uiu
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cneyuanucmos. B xauecTBe dKclepTa WM CIENUATHCTa B TPAKIAHCKOM
CYIOIIPOHU3BOJCTBE MOXKET IIPUHATH y4acTUe JIUIO, KOTopoe 00IanaeT cle-
LMaJIbHBIMU MTO3HAHUSAMH B 00JIACTH HAYKH, TEXHUKH, UCKYCCTBA MIIM UHBIX
chepax aestensHocTH (cT. 96, u. 1 ct. 99 I'TIK).

Heo0xomuMo 0TMETHTB, YTO 3KCIIEPTOM MOXKET OBITH TOJBKO IPaKJaHHH,
HO HE OpraHM3aius, KOTOPOi MOpy4YeHO MPOBEACHUE DKCIEPTU3bI (HAYYHO-
HCCIIeIOBATENBCKUI HHCTHTYT, Tabopatopus u T. 1.). Eciu mpoBeneHue dKc-
TIEPTU3BI OPYYEHO CYAOM IKCHEPTHOMY YUpPEXKICHHUIO, SKCIIEPT Ha3HAYaeTCs
PYKOBOZIUTEIIEM W3 YHCJa COTPYAHHKOB JaHHOTO yupexkaeHus. B omrmmune
OT CBHJIETEJIS KCIIEPT 3aMEHHM, TaK KakK CIIeNWaIbHBIMHU II03HAHUSIMH B OTIpe-
JieJIeHHOH cdepe AedaTeIbHOCTH 001a1aeT, KaK MPaBUIIo, HE OTHO JIULIO.

Ecnu pa3bscHeHHe BOIPOCOB, UMEIOIIUX 3HaYeHHE JIA 1eJ1a, B CUILY CBO-
el CIOKHOCTH TpeOyeT NMpOBeeHNs CIIENUAIbHBIX UCCIEI0BAHUH, 110 eIy
Ha3HadaeTcs dKcrepTu3a. Eciam sxe Ui pa3bsiCHeHHs BO3HHUKIIHMX BOIIPOCOB
JIOCTaTOYHO MOTYYESHHUS! CTICIUATBHBIX CBEJICHUH U3 ONpeesIeHHON 00nacTu
3HaHWH, B TPOIECC MPUBIIEKACTCS CIEIHUAINCT. TaK, Cyl MOXET MpHUBIIEYb
9KCTIEpTa WM CIIEIUANNCTa NPU MPOBEJCHUN OCMOTPA BEIECTBEHHBIX J10-
Ka3arenbCTB B cynedHoM 3aceqanuu (4. 1 ct. 205 I'TIK) 6o npu ocMoTpe Ha
mecre (4. 2 ct. 207 T'TIK). Crienuaiuct MoXeT ObITh MPUBJICUYEH MPU OCBU-
JIeTeNbCTBOBAHMHU CTOPOHBI MK TpeThero suna (4. 3 cr. 209 I'TIK), nonpoce
HecoBeplieHHONeTHero ceuaeTens (4. 1 ct. 189 T'TIK), mpoBeaeHuu cyneGHO-
ro akcnepumenTa (4. 1 ct. 215 I'TIK), olieHKe UMYIIECTBA B CBS3U C HAJIOXKE-
HueM apecra (4. 2 ct. 506 I'TIK) 1 B HEKOTOPBIX APYTHX CIy4YasX.

B cootrBerctBun co cr. 97 I'TIK skcriepT nmeer mmpaBo:

1) npuHUMATh yJYacTHE B HCCJICMOBAHHUU JIOKA3aTENbCTB MPHU CYIeOHOM
pa30OupaTensCTBe Aena;

2) 3asIBJIATH XOMATAWCTBA O MPEIOCTABICHHU €My JOMOMHUTEIbHBIX Ma-
TEPUaJIOB, HEOOXOIUMBIX IS 1a4H 3aKIFOUEHUS;

3) 3HAKOMHTECSI C MaTepuaIaMy JeNa, y9acTBOBATh B CyeOHOM pa3bupa-
TEJBCTBE, @ TAK)KE IPUCYTCTBOBATH IPH IIPOU3BOACTBE OTIEIIHHBIX MPOIEC-
CyaJIbHBIX JICHUCTBHIA;

4) monydyath BO3HATPAXKICHHE 34 MPOBEICHUE YKCIICPTU3BI U BO3MeEIIIe-
HHE PacXoJl0B, CBI3aHHBIX C HEH.

B coorBerctuu ¢ 4. 2 c1. 97 I'TIK sKcnept, SBISIOMMNACS HHOCTPAHHBIM
TpaKAaHIMHOM, JIULIOM 0O€3 Ipak/JIaHCTBa WM I'pakaaHuHOM Pecny6mimku be-
Japych, MIOCTOSIHHO IIPOXKHUBAIOLIUM 3a Ipenenamu Pecmybnuku benapycs,
BIIpaBe 3HAKOMUTBCS C MarepuajaMu Jella, COIEpKalluMHU CBEIEHHUs, CO-
CTaBJISIOIIHE TOCYJapCTBEHHBIE CEKPETHI, MTOCIE TOIYyYEeHHUs JOIMyCKa B I10-
psZIKe, MPEeTyCMOTPEHHOM 3aKOHOM. AHAJIOTMYHOE MPAaBHJIO YCTAHOBJIEHO
s cneranucra (4. 2 ct. 100 I'TIK) u nepeBoquuka (4. 4 ct. 102 I'TIK).
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JIuno, Ha3HAYEHHOE HKCIIEPTOM, 00SI3aHO SBUTHCSI IT0 BBI3OBY Cy/a U IaTh
MHCPMEHHOE 3aKITIOYeHHE MO MOCTABJICHHBIM BompocaM. Ecmu mpencras-
JICHHBIE SKCIIEPTY MaTepHaibl HEJIOCTATOUHBI JTHOO MOCTABICHHBIA BOMPOC
BBIXOJIUT 32 MPEJIelTbl CIICHUATbHBIX MIO3HAHUIT SKCTIepTa, OH COOOIIAET Cymy
0 HEeBO3MOXXHOCTH JaTh 3akmodenue (4. 1 ct. 98 I'TIK).

[Mpu maye 3aBeIOMO JIOXKHOTO 3aKITIOUCHUSI MJIHM MPU OTKa3e JIHOO YKIIO-
HEHHUH OT Ia4M 3aKIIF0UYCHHS 0e3 YBAKHUTENbHBIX IIPHYHMH YKCIEPT HECET yro-
JIOBHYIO OTBEeTCTBeHHOCTH (cT. 401, 402 YK).

Cornacho cr. 100 I'TIK crneyuanucm umeem npago:

3HaTh [EJIb BHI30BA;

3a/1aBaTh BOMPOCHI YYaCTHUKAM MPOLECCYaTbHOTO NeHCTBHS WK Cyneh-
HOTO pa30MpaTeNbCTBa, APYTHMHU CIOCOOAMH MONYYaTh HEOOXOAMMYIO HH-
(dhopmanmro;

MOJTyYaTh BO3HAIPAXKICHUE 32 Jauy 3aKJIFOUCHHUS U BO3MEIICHHE Pacxo-
JIOB, CBAI3aHHBIX C SIBKOH B CY/I.

Ionoxenusimu ct. 101 I'TIK na cneyuanucma soznazaromest 06s:3annocmu.

SIBUTHCSI TIO BBI3OBY CY/4;

Y4YacTBOBAaTh B MPOU3BOJACTBE OTHACIBHBIX MPOLECCYaNbHBIX JCHCTBUIA
WM CYIeOHOM pa3OupaTeIbCTBe;

JIaBaTh MOSICHEHUS] OTHOCHTENBHO CMBICJA PACCMATPHUBACMBIX (AKTOB
U COOCTBEHHBIX JISWCTBHUI B 00JACTH TeX CHECIUATIBHBIX TO3HAHHI, KOTOPBIC
OH HMEET, a M0 TPEOOBAHUIO Cy/la — ¥ MUChMEHHBIC MOSICHEHUS

OTKa3aTbCsl OT y4acTHsi B MPOW3BOJACTBE OTACIHHOIO MPOIECCYaabHOTO
JIEHCTBUS WX CYIcOHOM pa30upaTesbCTBE, €CIIM OH HE 001aaeT HeOOXO 1 -
MBIMH [TO3HAHUAMH.

12.3. VIHbIe y4acTHMKM I'pa>KIaHCKOTO IIpoIiecca, He MMeIoIIye
IOpUANYecKOV 3aMHTepeCcOBAaHHOCTH B MCXO0Ie TIeia

B cootBerctBuu co cr. 16 I'TIK cynonpoussoacteo B Pecryomuke be-
Jlapych BeleTcsl Ha OeopyCCKOM MIIM PYyCCKOM si3blke. Ecnm ropuaudeckn
3aWHTEPECOBAaHHBIE B MCXOE JIeNa JIMIA WM CBUJETEIN HE BIAJICIOT MO0
HEJI0CTAaTOYHO BIIAJCIOT SI3bIKOM CYIONPOM3BOJCTBA, OHM 00ECHEeYHBAIOTCS
nepesoouurkom (4. 2 cr. 16 I'TIK). [lpuBnedeHHbIi CyI0M NEPEBOAYHK JOJI-
’KEH CBOOOIHO BJIA/IETh KaK SI3BIKOM CYAOMPOU3BOACTBA, TAK U S3bIKOM JIUIIA,
HyX[Jaromerocsi B ero yciyrax. [IporeccyanbHoe MojoKeHHE MepEeBOIINKa
HMeEET TaKXe JIUII0, OCYIIECTBIISIONIEE CypIOIIEPEBOI.

Jlnst obecrieueHust vIa, HE BIIAJICIONIETO SI3BIKOM CYIOIPOU3BOJICTBA,
TIOJIHOW M TOYHOW MH(OpMaNueil 0 MPOUCXOAAIIEM NEPEBOAUHK BIIPABE 3a-
JlaBaTh BOIIPOCHI yYaCTHHKaM TPaXJIAHCKOTO CYNOIPOHM3BOJICTBA C IIEJBIO
YTOYHEHUSI CMBICIIA MTEPEBOMMbIX CITOB 1 BhipaxkeHuit (cT. 102 I'TIK). Kpome
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toro, . 2 4. 3 ct. 102 I'TIK HazemnsieT mepeBoIYrKa MPaBOM MOTy4aTh BO3HA-
rpakAeHHE 32 IEPEBO U BO3MEIIEHHE PACXOJI0B, CB3aHHBIX C SIBKOW B CYII.

Ha3zHaueHHBIH Cy/10M ITepeBOAYHK 00513aH SIBUTHCSI 11O BBI30BY CY/a, TOUHO
U TIOJIHO BBITIOJIHUTH OPYYEHHBIN €My MepPEeBO/I, YIOCTOBEPUTH €0 IPABHIIb-
HOCTB CBOCH MOJIMUCKHIO B MPOLIECCYaTbHBIX U CYJCOHBIX TOKyMeHTax (1. 1-3
4. 1 ct. 103 I'TIK). I'paxknanun 00si3aH OTKA3aThCsl OT YYaCTUSI B IPOU3BOI-
CTBe I10 JIeJTy, €CJI OH He 00J1a1aeT 3HAaHUSAMH, HEOOXOJUMBIMH JIJIS [TEPEBO/IA
(m. 4 4. 1 cr. 103 T'TIK). 3a 3aBenoMo HEMpPaBUIIBHBINA MEPEBOJ] IIEPEBOIUUK
HECeT YToJIOBHYIO OTBETCTBEHHOCTD, pexycMoTpennyto ct. 401 VK, 3a o1-
Ka3 TM00 YKIJIOHEHHE 0e3 YBaXKUTENbHBIX IPUUMH OT UCTIOTHEHHSI BO3JIOKEH-
HBIX Ha Hero obOs3aHHOCTEH — cT. 402 VK.

B ciyuasx, mpeaycMOTpEeHHBIX 3aKOHOM, MpOLECCyajbHbIE IEHCTBUS
MIPOBOJISITCS. C YYaCTUEM HOHAMbIX. B KauecTBe MOHATHIX B I'PaKIaHCKOM
CYZIOTIPOM3BOJICTBE IIPUBIIEKAIOTCS HE 3aMHTEPECOBAaHHBIE B HCXOJE Jena
nuia (He MeHee JIBYX) JUIs YIOCTOBEPEHHS XO/la M Pe3yJbTaToOB IMPOLEecCy-
anpHoro aeficteus (4. 1 ct. 104 I'TIK). [ToHATBIMU HE MOTYT OBITh JIHIIA, HE
JIOCTUTIINE COBEPIICHHOJIETHSI; JINIA, TPU3HAHHBIE B YCTAHOBJICHHOM 3aKO-
HOM TIOpSIJIKE HEleeCTIOCOOHBIMH TN OTPaHUYEHHO JIEeCIIOCOOHBIMH; JIUIIA,
KOTOpBIE B CHITy (DU3MUECKUX WIIM TICHXUYECKUX HEIOCTATKOB HE CIIOCOOHBI
MIPaBUIILHO BOCTIPHHUMATH (AaKT MPOMU3BOCTBA MPOLIECCYaIbHOTO JeHCTBH,
€ro XOJ1 ¥ PE3yJIbTaTHl.

B xone coBepuieHnst mponeccyaabHOTO JASUCTBHS MOHSTHIE BIIPABE Jie-
JIaTh 3aMEYaHUs U 3asBJICHNS, OAJIEkKAIIEe BHECEHHIO B IIPOTOKOJ, a 10 €T0
OKOHYaHUM — 3HAKOMUTHCS C ITPOTOKOJIOM B II€JIOM U TpeOOBaTh €ro yTouHe-
Hus (4. 2 ct. 104 I'TIK).

JIuno, npuBIeYeHHOE B IPOIECC B KAUECTBE MOHSATOT0, 0053aHO ITPUHSATH
ydJacTue B NPOIEeCCyaIbHOM JEHCTBHUHU, TPEOYIOIEM €ro MpUCyTCTBUSI, U 3a-
CBUJICTEIHCTBOBATh CBOEH MOMNMCHIO (DAKT IPOBEIEHUS] TAKOTO JEWCTBH,
ero xof u pe3yasrarsl (4. 3 ¢ct. 104 I'TIK). I1pu 3T0M B COOTBETCTBUH C Y. 4
c1. 104 I'TIK moHsATOM MOXeET OBITH JOIIPOIIEH B Ka4€CTBE CBUAETENS 00 00-
CTOSITENIECTBAX, CBSI3AHHBIX C IMPOU3BOACTBOM IIPOLECCYAIEHOTO JIEHCTBHS,
YYaCTHHUKOM KOTOPOTO OH OBLI.

3aKoOHOJATENbCTBO TPEAYCMaTPHBAET HEOOXOMUMOCTh YUacTUsl TIOHSATHIX
npu coBepuieHnn ocMmorpa (4. 2 ct. 207 T'TIK), ocBUIeTeIECTBOBAHHS CTOPO-
HbI WK Tpetbero ymna (4. 3 cr. 209 I'TIK), onosuanwus (4. 8 ct. 212 T'TIK), po-
BeneHus cyaeOHoro skcnepumenta (4. 1 ct. 215 I'TIK) u B Apyrux ciydasx.

K umcny nui, okasplBalomuXx Cyay MOMOIIb B OCYIIECTBICHHU ITPaBO-
CYIHsl, OTHOCHUTCSI TaK)Ke XPAHUMENb APecno8anHoz0 Uil CROPHOZ0 UMY-
wiecmea — NHIL0, KOTOPOMY HMMYIIECTBO IIEpEeNaeTcsi Ha XpaHEHHUe, eCin
B CYJIOIPOM3BOJCTBE II0 /Iy NMPUHUMAIOTCS MEPBI 10 00ECIIEYeHNI0 MCKa
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(ct. 255 TTIK) nubo ecnu pelieHHe Cyaa HMCIONHAETCS MyTeM obpare-
HUSI B3BICKaHUSI Ha MMYIIECTBO JIOJDKHUKA C HAJIIOKEHHWEM Ha HEro apecra
(ct. 508 I'TIK). XpaHuTesp MPUHAMAET yYacTHE B OMUCH UMYILIECTBA, MOJ-
MUCHIBAET aKT OMHUCH U mojydaet ero komuio (4. 2, 3 cr. 505 I'TIK), Beigaer
pacIHCKy O MPHHITHH UMyIecTBa Ha xpaHenue (4. 1 ct. 508 I'TIK), mpeny-
npexxaaercsi 00 UMYIIECTBEHHOH M YTOJOBHOM OTBETCTBEHHOCTH 32 IOpYY,
M3pacxo/l0BaHKe, OTUYXKJEHHWE WJIM COKPBITHE NEpPEeJaHHOTO Ha XpaHEHHE
umyiectsa (ct. 509 I'TIK). C pa3penieHus cyaeGHOTO UCTIOTHUTENS XpaHH-
TEJIb MOXKET IMOJIh30BATHCS MMYIIECTBOM, €CIIH 3TO BO3MOXHO 0e3 yiepOa
st umyniecta (4. 1 ct. 508 I'TIK). XpaHuTtento, He SBISIOMIEMYCS OJIK-
HHUKOM HJIM YWICHOM €ro CeMbH (U1 TOTDKHUKA — FOPUANYESCKOTO JIHIA — €ro
pabOTHHKOM), BBIIUIAYUBACTCS BO3HATPaXKICHHUE 32 BHIMOIHEHUE 00S3aHHO-
CTell TI0 XpaHEHHIO, a TaKKe BO3MEIIAIOTCS IIPOU3BE/ICHHBIE HEOOXOINMBIE
pacxozbl 10 XpaHEHHIO MMYIIECTBA 32 BBIYETOM BBITONBI, (JaKTUYECKH I10-
JIy4EHHOH OT MCTIONBb30BaHUs 3Toro umymiectsa (4. 2 ct. 508 I'TIK).

12.4. OTBOOBI yIaCTHMKOB I'Pa’KIaHCKOIO CyIOIIPOM3BOICTBA

HHCTHTYT O0TBO/Ia YIACTHUKOB TPAXKJAHCKOTO CYIOIPOU3BOICTRA SBIISCT-
Cs1 OJIHOM U3 MPABOBBIX FAPAHTHIA BRIHECEHHUS CY/IOM 3aKOHHBIX U 000CHOBaH-
HBIX TTOCTAHOBJICHHUIN. 3aKOHOMATEIBCTBO MPETyCMAaTPUBACT BO3MOXKHOCTH
3asiBJICHUSI OTBOJIA TIPOKYPOPY, SKCIEPTY, CICIHAIIICTY, TOHATOMY, TICPEBO/I-
YHKY, IPESICTABUTENIO CTOPOHBI WK TPETHETO JIUIIA.

OCHOBaHUSIMH TSl OTBOJIA BBIIIEYKA3aHHBIX JIUIT (KPOME TPECTABUTEIS)
SIBIITIOTCS 00CTOSATENLCTBA, IepeuucieHubie cT. 32, 105 I'TIK:

JIUIIO OJTHOBPEMEHHO SBJISICTCSI CTOPOHOM IO JJAHHOMY JIETY JTHOO HAXOTUT-
Cs1 ¢ OJTHOM U3 CTOPOH B OTHOIIIEHHUSIX, KOTOPBIE MOTYT OKa3bIBaTh BIMSHHUE HA
€ro mpapa 1 00S3aHHOCTH, a TAKKE HAa PE3yJIBTaThl PACCMOTPCHUS JICIIa,;

€ro CBSI3BIBAIOT C OTHOW M3 CTOPOH OTHOIICHUS Opaka, pOICTBa, YCHIHOB-
JICHMSI, OTIEKH WJIU IIOIIEYNTENBCTBA,

JIUIIO OBUTO WJIA OCTACTCS MPEICTABUTEIEM CTOPOHEI IO JCITY;

MIPU TIPENBIYIIEM PACCMOTPEHUH Jelia B Cyle MepBOi, KaCCAIlMOHHOM
WHCTAHIUH WU B TOPSIKE HAI30pa TO JIUIIO YIaCTBOBAJIO B KAYECTBE CBHU-
JIETeNs, PKCIepTa, MePeBOIIMKa, IPOKYpopa, CEKpeTaps CyJecOHOro 3acena-
uust (cekperapst CyZe6HOTO 3aceaaHust — TOMOIIHHUKA CY/bHU);

UMeeTCs CTy)KeOHAsl WM WHAs 3aBUCUMOCTH OT KOTO-JTHOO0 U3 IOpUIIUe-
CKH 3aUHTEPECOBAHHBIX B UCXOJIE JICIa JIUI,

UMEIOTCSI WHBIE OOCTOSTEIIECTBA, CBUACTEIBCTBYIONINE O MPSIMOW HIIH
KOCBEHHOW 3aWHTEPECOBAHHOCTHU JIAHHOTO JIUIA B PE3yJbTaTax Jejia U BbI-
3BIBAIOIINE COMHEHHS B €T0 OOBEKTHBHOCTH U OCCIPUCTPACTHOCTH.
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DKCHepT, CHEUaIICT, TIEPEBOAUMK MOJJIEkKAT OTBOY TAKXKE B CITyyae 00-
HapyXeHHs uX npodeccHoHaNbHOH HekomneTeHTHOCTH (4. 2 ct. 105 I'TIK).
Kpome Toro, He BipaBe y4acTBOBATh B JieJie B KaUECTBE SKCIIEPTa HITH CIIEIH-
aJIMCTA JIMIIO, TPOBO/IMBILIEE IIPOBEPKY, MAaTEpUAIIbl KOTOPOH SIBJISIFOTCSI OCHO-
BanueM uist ucka (4. 3 cr. 105 I'TIK). JIumo, yuacTBoBaBIIee paHee B Jese
B Ka4eCTBE CIENUANUCTA, B JaJbHEHIIEM MOXKET BBINOJIHATH B 3TOM JIEle
obszanHoCcTH 3kcnepta (4. 3 cr. 99 I'TIK).

B cootBercrBuu co cr. 106 I'TIK mpencraBuTens CTOPOHBI HITH TPETHETO
JIMIIA HE BIPaBe y9acTBOBATH B IPOM3BO/ICTBE IO IPasKAAHCKOMY JIEITy U TTOJI-
JISKUT OTBOJLY, €CIIH OH:

paHee y4JacTBOBAJI B Jiejle B Ka4€CTBE CYIbH, ITPOKYPOpa, CEKpeTaps Cy-
Je0HOro 3aceqanus (Cekperaps CyJe0HOro 3aceaHus — IOMOIIHUKA CYIbH),
CBUJIETEJIS], IKCIEPTa, CeNUATICTa, IEPeBOTYMKA HIIH TIOHSTOTO;

COCTOUT B POJIICTBEHHBIX OTHOLIEHUSIX C CY/IbEH, IPOKYPOPOM HIIH CEKpe-
TapeM CyeOHOT0 3aceaHus (CeKpeTapeM CyIeOHOTO 3aceIaHms — TOMOIIHH-
KOM Cy/bH), IPUHUMABIIMM WIIH TPHHUMAIOLIAM yYacTHE B PACCMOTPCHUH
JITAaHHOTO JIeNa CyJIOM, JIH0O COCTOUT B POJCTBEHHBIX OTHOLICHUSIX C JIUIIOM,
HMHTEPECHl KOTOPOTO MPOTUBOPEYAT HHTEPECaM €ro JOBEPUTEIS;

SIBISIETCSI CyIbEH, CiemoBaresieM, MPOKYpOpOM M HE yJ4acTBYET B MpPOU3-
BOJICTBE IO JIENTy B KAUECTBE 3aKOHHOI'O IPEACTABUTEIL HEAEECIIOCOOHOTO JINIA
1100 MpeCTaBUTeNs CyAa, IPOKYPaTypbl, APYIOro OpraHa paccieoBaHus,

OKa3bIBaeT WM paHee OKa3bIBaJI FOPUANYECKYTO TTOMOIIb JIUILY, HHTEPECHI
KOTOPOTO ITPOTHBOPEYAT UHTEPECaM €ro JOBEPUTEJsl, SIBISIFOLIETOCS CTOpPO-
HOH WJIM TPETHUM JIHIIOM.

Hanwnuue ocHoBaHuMi 11 0TBO/Ia 00SI3BIBACT JINIIO, IIPUBIIEKAEMOE B Kade-
CTBE JKCIIepTa, CIIeNMaINCTa, IEPeBOJUUKA, TOHITOTO, a TAKXKE MPEACTaBH-
TeJIsl CTOPOHBI MJTH TPETHETro JINIA 3asIBUTH caMo0TBO/I. [10 yka3aHHBIM OCHO-
BaHMUSIM 3asBUTh CaMOOTBOJ MOxeT mpokypop (4. 1 ct. 107 I'TIK). Ilpu He-
3asIBJICHUH NEPEUUCICHHBIMH YYaCTHUKaMH ITpOIiecca CaMOOTBOIa OTBOJ UM
TI0 TEM K€ OCHOBaHHSIM MOXKET OBITh 3asIBJIEH CTOPOHOM JIMOO MHBIM 3alHTE-
PECOBaHHBIM B UCXOJE €A JIUIIOM.

Bormpoc 06 oTBozie pasperiaetcs cynoM (Cymbeit) B coBelaTenbHOH KOMHa-
Te TOCIIe 3aCTyIIMBaHNsI MHEHHS IOPUANYECKH 3aMHTEPECOBAaHHBIX B UCXOIE
JieJ1a JIMII ¥ TOTO JInIIa, Kotopomy oTBox 3aseieH (ct. 35 T'TIK). O6 ynosnerso-
peHuu JU00 OTKJIOHSHUH 3asBIICHHsI 00 OTBOJE Cy/ (CyIbsi) BBIHOCHT ONperie-
JIEHUE, KOTOPOE MOXKET OBITh 00’KaJIOBAHO B YCTAHOBJICHHOM ITOPSI/IKE.
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T's1aBa 13

OBIIME ITOJIOJKEHMA O JOKA3ATEJIbCTBAX

13.1. ITorsiTHE CyAeOHOTO0 JOKa3bIBaHMA ¥ J0Ka3aTeIbCTB
B I'pakJaHCKOM Mpoliecce

Koncruryuus Pecniyommku benapyce (ct. 115) 3akpenuna OpHHIMI CO-
CTS3aTEIbHOCTH. DTO MONOKEHHE CYIIECTBEHHO MOBIHAJIO Ha PETYINPOBaHUE
JIOKa3aTeIbCTBEHHOMH 1eATeIbHOCTH B Fpak1aHCKOM mporecce. C yueToM co-
BPEMEHHBIX NPECTABICHUNA O CYLITHOCTH IPaXTaHCKOTO CYIONPOU3BOJICTBA,
oOIIenpu3HaHHBIX CTaHJAPTOB MPABOCYHS U IIPaB YEJIOBEKA CYIIECTBEHHO
M3MEHEHBI cofiepKaHue 1 GOpPMYJITUPOBKH paHee AeHCTBOBABIINX B YaCTH 3a-
LIUTHI IIPaB YeJI0BEKAa HOPM I'PaskJaHCKOTO MPOLECCYaNbHOIO Ipasa.

OpHoit U3 3a/1au TpaskJaHCKOTO MPOLECCYaNnbHOIO 3aKOHOAATEIbCTBA SIB-
JsieTcst obecrieueHre MPaBUIbHOTO ¥ CBOEBPEMEHHOTO PACCMOTPEHHSI U pa3-
peuieHus cynamu rpaxxaanckux aen (4. 1 cr. 5 I'TIK). B o0uux ueprax cama
IIpoLeypa PACCMOTPEHUS U pa3pellieHns IPaXJaHCKOIO JIeNa MO CyIECTBY
CBOJUTCA K YCTAHOBJIEHUIO WU OMPOBEPKEHUIO CBEACHUH, COAEpIKaIUXCS
B [IPEJCTABICHHBIX CTOPOHAMU 10Ka3aTeIbCTBAX, HOCPEACTBOM OCYLIECTBIIE-
HUS JOKA3aTeNIbCTBEHHOM 1eATEIbHOCTH, KOTOPAsl OCYILECTBIISAETCS B CTPOTO
YCTaHOBJIEHHOM 3aKOHOM mopszke. Mccnenys U ornieHuBas 10Ka3aTenbCTBa,
CYJI IIPUXOJIUT K BBIBOAY, KOTOPBIH HAXOAUT CBOE OTPAYKEHHUE B CyNEeOHOM I10-
CTaHOBJICHUH, B pe3yJbTaTe Yero y cyObeKTOB MarepuallbHO-IIPABOBBIX OT-
HOILLIEHUH BO3HMKAIOT, U3MEHSIOTCS UM MPEKPAIatOTCsl COOTBETCTBYIOLINE
IpaBa U 00s3aHHOCTH.

Jloka3pIBaHUE ABISIETCS BaKHEHIIIEH COCTAaBHON YaCThIO MPOLECCYATbHOM
JIESITEBHOCTU B TPAYKAAHCKOM CYJOIIPOU3BOICTBE, FAPAHTUPYET peaTu3aluio
MIPUHIUIIOB TPAXJAAHCKOIO MpOIlecca U HAMPaBIEHO HAa JOCTIKEHUE Iienel
npaBocyaust. BMecte ¢ TeM rpajkaaHCKuil mpoliecCyaubHbIN 3aKOH JIUIIb YTI0-
TpeOIIsieT TEPMHH «IOKa3bIBAHUE», OHAKO HE 3aKPEIUISIET ero OnpeesieHue.
B 00miem miaHe ToOJIKOBaHWE JAHHOTO TEPMHHA, €r0 CEMaHTHYECKUE U CIIO-
B00OOpa3oBarelbHbIE BO3MOKHOCTH MOYKHO TIPEJICTABHUTH B CIIEAYIOLIEM BHIIE:
«JI0Ka3aTh — OJITBEP/IUTH KaKOe-THOO MOJI0KEHHE (DAaKTaMH MM JI0BOJaMU»’,
a ero CHHOHMMAaMH SIBIISIFOTCS CJI0Ba: 000CHOBATh, YBEPUTh, JIOHECTH?.

OpHaKo MEXIy JOKa3bIBAHUEM KAaKOTO-THOO IMOJIOKEHHUSI B OTJENIBHBIX
cdepax ecTeCTBO3HAHUS M Cy[AeOHBIM JOKa3bIBAHMEM MMEIOTCS Kak oOmme
YepTHhl, TaK U CYIIECTBEHHBIE Pa3IIYUsL.

1 Oxeros C.1. CnoBaps pycckoro si3pika. — C. 218.
2Cwm.: Anekcanzposa 3.E. CiioBapb CHHOHEMOB PYCCKOTO SI3bIKa | IIPAKT. crpas. : ok. 11 000 cu-
HOHHM. psiioB. — 16-¢ m3., crepeorum. — M., 2008. — C. 109.
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CynebHoe /T0Ka3bIBaHHE TECHO CBSI3aHO C 3aKOHaMHu (popMasbHON JIOTH-
ku (HayKH, u3ydaronieil (popMbl MPaBUIBHOTO MBIIUICHUS YETOBEKA C TOY-
KH 3pPCHUS €r0 CTPYKTYPHI, B3aMMOCBSI3eH U B3aMMO3aBUCHMOCTEH SIBIICHUI
00BEKTHBHOTO MHpa), MpeAnonararomieii oome mpueMbl U METO/IbI MO3HA-
HUS. HAOJTIOJICHYE, aHAITU3, CHHTE3, HHIYKIUS, IS TyKIW U T. 1. PesynsratoMm
cyneOHOTo J0Ka3bIBaHUS B TPaXKIAHCKOM CYJONPOHU3BOJCTBE BHICTYIIAET HE
MIPOCTO KaKoW-JIMOO0 BHIBOJ MJIM YMO3aKJIIOUEHHE, a CHIeUaIbHBINA Ipolreccy-
aJBHBIN aKT — Cy/leOHOEe IOCTaHOBJIEHHE, MOJJIekKaIee 00I3aTeIbHOMY HC-
MTOJTHCHHUO, B TOM YHCIIC U IPUHYAUTCIEHOMY.

Teopernueckas pa3paborka mpobiaeMbl CyeOHOTO JOKa3bIBaHUS TECHO
CBsi3aHA C 3aKOHOM OTPaKCHUSI 00BCKTHBHOMN JICHCTBUTEIHLHOCTH, KOTOPBIA
SIBIIIETCS UCXOJTHBIM JJISI TCOPUU ITO3HAHUS. BBICTyIIas METOMOIOT MY CKOU
OCHOBOM TEOPHH JIOKa3bIBaHUsI, KATETOPHS [TO3HABAEMOCTH IT03BOJISIET YCTa-
HOBUTH (DAKTHUYECKUE OOCTOSITEIBCTBA TPAKIAHCKOTO Jenia. Bo3MOKHOCTh
CyneOHOro O3HaHUS 00yCIIOBIMBAETCS OTPAKATEIBHOM CIIOCOOHOCTHIO HE
TOJILKO CO3HAHUS Cy/Iel U IPyruX Y4acTHHKOB Ipoliecca, HO M CaMHX Ma-
TepUaIM30BaHHBIX 00BEKTOB MO3HAHUS (MMCHMEHHBIX, BEIMIECTBEHHBIX JI0-
Ka3aTeNbCTB U T. 11.). DOpMUpOBaHHE U COXPaHCHUE PE3yJbTATOB BO3/CH-
CTBHUS SABJISIOTCS OCHOBHBIMH CBOHCTBAMH OTPAXKCHHUS, TPOSBIISFOIIIMMUCS
KaK 3aKOHOMEPHOCTb.

PaznnuHble 00CTOATENBCTBA IPAXKAAHCKOTO JI€Ia HE3aBUCHMO OT CBOETO
nposiBNeHus (aeficTBre win Oe3aeiicTBIE) OCTABISIFOT CBOW CIIE]] M OTpaKa-
I0TCSI BO BHEIIHEH cpene B pa3nnuHbIX (opmax. Beiciieii ¢opmoii Takoro
OTPaXEHUSI SBISICTCSA TICUXHYCCKAs JCATCIBHOCTh, MPUCYIIAs YEIOBEKY.
Bce 3t popMbl oTpaskeHns Kak pe3yssTaT BO3JIEUCTBUS OHOTO 0ObEKTa Ha
JIPYTOH CITyXKaT UCXOIHBIM MaTepHajioM IJIsl pACKPBITHS CyITHOCTH ¥ IPOUC-
XOXKICHHUS KaXJIOTO (pakTa B OTIEIEHOCTU U COOBITHS B IIETIOM.

CynebHoe T0Ka3bIBaHKE B IPayKIaHCKOM ITpOIIecce BKIIFOYAET B ceds cie-
JIYIOIINE XapaKTepHble 0COOEHHOCTH:

1. Asnaemca popmoii cyoedonoz0 noznanusn. JJokaspiBaHue B TPaXKIaH-
CKOM CYJIONIPOHU3BOJICTBE OCYIIECTBIISIETCS B ONpEeIeHHBIX (hopMax, HUMero-
HIMX MPOLECCYATbHBIN XapaKTep: PalMOHAIBHON (HEMOCPEICTBEHHO#) U Up-
paioHaneHoH (orocpenoBanHoit). [Ipu 3TOM Kaxkaas U3 3TUX GopM uMeer
TOJIOYKUTEJTBHBIC U OTPUIATEIIEHBIC MOMEHTHI.

CymHocTb  HenocpedcmeenHoti  GOpMBI  JTOKa3bIBAHUS  3aKIIIOYAETCS
B TOM, YTO BHYTpPEHHEE yOeXIeHHE CyJa OTHOCHUTEIBHO (pakTHUecKHx 00-
CTOSITENIECTB Jie1a (POPMHUPYETCS O] BIMSHUEM HEIOCPEICTBEHHOTO KOH-
TaKTa CyJJbH C y9aCTHUKAMH Tpolecca, JMYHOTO NCCIIeNOBAHNS MMEIOIINXCS
B JIeJIe MMUCHMECHHBIX M BEIICCTBCHHBIX JOKA3aTeILCTB. [IpH ATOM Cy/Ibsl He-
MIOCPEACTBEHHO BOCIIPUHUMAET YYaCTHUKOB TIpOlecca, 3acIyIIMBaET UX I10-
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Ka3aHWUs U OOBSICHEHUS!, aHAJIM3UPYET COoNlep)KaHhe MpEICTaBIEHHBIX J0Ka-
3aTeJIbCTB, B PE3YJIBTATE YEro y HETO CKIIAJIbIBACTCS ONpENeIEHHOE MHEHHE
OTHOCHUTEJBHO 00CTOATENBCTB Jlena. [lanHas hopma JoKa3bIBaHUS SIBISETCS
HanOoee 3(h(eKTUBHOH, TaK KaK IT03BOJIIET 0ojee 00bEKTHBHO COPMHUPO-
BaTh BHyTpEHHEe yOek/IeHHe Cyaa M0 KOHKPETHOMY JIeTy M BEIHECTH 3aKOH-
HO€ ¥ 000CHOBAaHHOE Cy[eOHOE ITOCTaHOBIICHHE.

[IpennockuTkoii TPUMEHEHUS onocpedosankoll (HOPMBI JTOKA3bIBAHUS
B TPa)XXJAHCKOM CYJOIPOU3BOJICTBE SIBISIETCS TO OOCTOSITEIHCTBO, UTO HE-
MIOCPEACTBEHHOE Y4acTHe B CyleOHOM 3acelaHHWu IOPHIMYECKH 3anHTepe-
COBaHHBIX B MCXOJE JleJa JINI, a TaKXkKe JPYruX YYacTHHUKOB Ipoliecca He
BCeT/a ABIeTCs 00s13aTeIbHBIM. HarprMmep, cy/ BIipaBe paccMOTPETh Tpax-
JTAHCKOE JIEJIO B TIOPSZIKE 3209HOTO IPOU3BOICTBA IIPH HAIMYHUU OCHOBAHUH,
npenycmotperHbix cT. 334 T'TIK. B Takux ciydasx BHyTpeHHee yOexIeHue
cyna QopmupyeTcss HA OCHOBAaHMM HM3YyY€HMs IMHCbMEHHBIX W BELIECTBEH-
HBIX JI0Ka3aTeJIbCTB, MPEICTaBICHHBIX OTCYTCTBYIOIIEH CTOPOHOMH, a Takxke
PEe3yabTaTOB OCYILIECTBICHUS OTAEIBHBIX IPOLECCYaNbHBIX JACHCTBUIA | JIp.
Jlnst naHHOM (OpMBI CyIeOHOTO MO3HAHMS XapaKTepHa BBICOKasl CTETICHb Be-
POSITHOCTH BO3HHKHOBEHHSI UCKa)XEHHUI M OLITMOOK MpH ()OPMUPOBAHUH BHY-
TPEHHETro YOeXIeHHs Cy/la OTHOCHTEIFHO HAJMYUS JINOO OTCYTCTBHS UCKO-
Moro ¢akra. J[pyruMu cioBamu, B OCHOBaHHHU Cy[€OHOTO JJOKa3bIBAaHUS KaK
(OpMBI CyneOHOTO TO3HAHUS JIKUT JIOTHKO-MBICIUTENbHAS JIESITENbHOCTh
CyJa ¥ IOpUIMYECKH 3aMHTEPECOBAHHBIX B UCXOIE JIeNa JIUII.

2. Ilpeononazaem onpeoenennvlit cyovekmuulii cocmag. B Teopuu rpax-
JIAaHCKOTO IPOIIECCYaIbHOrO TpaBa mpoliieMa CyObEKTOB J0Ka3aTeNnbCTBEH-
HOH JIeSTEeNIbHOCTH SIBIISIETCS TUCKYCCHOHHOW M CBSI3aHa C pacrpe/eeHueM
00S13aHHOCTH MO JOKa3bIBaHHUIO (CY/I, CTOPOHBI, TPETHH JIUIA U JIP.).

Y4acTHUKaMU IpaskAaHCKOTO CYIOIIPOU3BOJICTBA SBIISIOTCS IOPUANIECKU
3aMHTEPECOBAaHHBIE B MICXOIE JIeJIa JIULIA U JIMIA, TAKOH 3aHHTEPECOBAaHHOCTH
He umetommye. K repBoii rpyrime oTHOCSTCS, HATPUMED, HCTEIl U OTBETYHK,
KOTOpbIe MMEIOT B HCXOJE JieNla MPOTHBOIOJIOKHBIN WHTEpEeC Ha OCHOBA-
HUU CIIOPHOCTH BO3HHKIIETO TpaBooTHOMeHNs. B ctT. 56 I'TIK 3akperuieHs
oOenporieccyaibHbIe IpaBa ¥ 00S3aHHOCTH IOPUINYECKH 3aUHTEPECOBaH-
HBIX B UCXOIe Jiena il (PaBo MPEACTABIATH J0Ka3aTeNIbCTBA, YYaCTBOBATD
B MCCJIEJIOBAHUH JIOKA3aTeNIbCTB U T. 11.). Cormacuo 4. 1 ¢t. 179 I'TIK kakmas
W3 CTOPOH JIOKa3bIBaeT (pakThl, HA KOTOPHIE CCHUIAETCS KaK HA OCHOBaHHE
cBOUX TpeOOBaHMI WM BO3pa)keHHH. [IpyruMu ciioBamMu, UCXOAs U3 IPUH-
U2 COCTA3aTeIbHOCTH, CTOPOHBI MPH MOMOIIM ONpEEICHHBIX 3aKOHOM
CpE/ICTB JOKa3bIBAHUS MBITAIOTCS YOEIUTDH Cy/l B 3aKOHHOCTH U 00OCHOBaH-
HOCTH CBOMX TpeOOBaHHMH MO0 BO3paKeHUH, T. €. IPHHUMAIOT CaMOe aK-
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TUBHOE yYacTHE B OCYIIECTBICHUH JIOKAa3aTeILCTBEHHOM JCATEIIBHOCTH 110
TPaXIAHCKUM JICJIaM.

BMecte ¢ TeM TOKA3arelIbCTBEHHYIO JEATENFHOCTh HENB3s OTPAHHYHTH
TOJEKO yYaCTHEM B HEW FOPHIMYECKU 3aMHTEPECOBAHHBIX B UCXOJIE JENa JIHII,
B TaKOM CiIydae CyneOHOE JOKa3bIBaHUE JIe-FOpe MOTEePsUIo OBl BCSKHI CMBICI.
B cr. 29 I'TIK 3akperieHbl TOTHOMOYHS Cy/ia B TPAKIAHCKOM CYJOIPOU3BO-
CTBE, K UX YHCITy OTHOCUTCSI PACCMOTPEHUE TPAXKIAHCKOTO JIea W BEIHECCHUE
CyZIcOHOTO TTOCTAHOBIICHHMS. [IpH ATOM IpaskIaHCKUI MPOIECCYaIbHBIA 3aKOH,
ompezesis OpeMsi JIOKa3bIBaHUS, TPEICTABICHUE W WCTpeOOBaHUE JOKa3a-
TENTBCTB, YCTAHABIIMBACT, YTO MPU MX HEJIOCTATOYHOCTH CYI TpEIIaraet Iopu-
JIMYECKU 3aUHTEPECOBAHHBIM B UCXOJIC JIEIa JIUIAM MTPEICTABUTH JIOTIOJTHUTEITh-
HBIC JIOKA3aTeNIbCTBA, a €CIIM 3TO I HUX HE MPEJICTABISICTCS BO3MOKHBIM, TO
CyJl HA OCHOBaHWH WX XOJIaTalCTBA CONMCHCTBYET B HCTPEOOBAHUU TaKHX JIOKA-
3areNbCcTB. Takue NEeHCTBUS Cyja CleMyeT OJHOBPEMEHHO PacCMaTpUBATh Kak
(hopMy ydacTHs B JOKa3hIBAHUH U KaK CONCPIKAHUE €T0 MPABOMOYHIL.

Jyist Toro 4TOOBI BEIHECTH 3aKOHHOE M 0OOCHOBAaHHOE PEIIICHHUE, CYIT TIPOBE-
PSIET ¥ OIICHHUBAET JIOKA3aTeIbCTBA B COOTBETCTBUY C TIPABUJIAMH, YCTAHOBJICH-
HeIMU CT. 240 u 241 T'TIK™.

Takum o00Opa3oM, CyOBEKTaMH JOKa3aTCILCTBCHHOW JESATEIBHOCTH
B TPAXKIAHCKOM CYJIOIPOU3BOICTBE SBJISIOTCS JIUIIA, HA KOTOPBIX B CHITY MPsI-
MOTO YKa3aHUs 3aKOHA JISKUT O00S3aHHOCTH IO JO0Ka3bIBAHUIO (CYI, CTOPO-
HBI), @ TAK)Ke JIPyTHe JINIA, YIaCTBYIOIIHE B JIETIE.

3. Hmeem uenegyro nanpasieHHocms. J|0Ka3aTeIbCTBCHHAS JIEATEIh-
HOCTH B TPAKIAHCKOM CYJOIPOM3BOICTBE HE MOXKET OCYIIECTBIATHCS TIPO-
CTO TaK, «B HHUKYJa», a IMEET CBOHU IPEIENBI U MPECICIyeT OMpeACICHHBIC
KOHCYHBIC IIeNH. B oTjimume oT moka3bplBaHUs B JAPYTHX cdepax deioBede-
CKOM JICSITEITPHOCTH CyIeOHOE JOKA3hIBAHUEC HAMPABIICHO HA JOCTIIKCHHE
MMEHHO TPABOBOTO pe3yiibrara. B o01eM miaHe JoKa3bIBaHUE IO TpakIaH-
CKOMY JIey TIPENCTABISAET COOOU IEICyCTPEMIICHHYIO NESITEIBHOCTh Cyna
Y IOPUINYCCKH 3aMHTEPECOBAHHBIX B HCXOJE JIEJIa JIHII, KOTOPHIC 3aHUMAIOT
1 000CHOBBIBAIOT CBOHM CAMOCTOSTEIIEHBIC TIPABOBEIC MO3HUIIHU.

I'TIK He comepHT MpsAMOro OTBETAa Ha BOIPOC, 4/mo SABISIETCA LETbIO
CyneOHOTO JIoKa3bIBaHUsA. BMecTe ¢ TeM Takas IIeib BBITEKAeT U3 Colepxka-
HUS 3314, CTOSIIUX TePe TPaKIaHCKUM MPOIECCYaTbHBIM 3aKOHOIATEITh-
crBoM (cT. 5 I'TIK), a Tak)Ke NMPUHIMIIOB IPaXTaHCKOTO CYIOTPOU3BOJICTBRA.
Ha ocHoBaHuu aHamM3a UX COAEPIKATCIHHON YaCTH IIETb CYICOHOTO JIOKa-
3BIBAHUS B CY/IaX IMEPBON MHCTAHIIMYA MOXKHO OTIPEIICIIUTh KaK yCTAHOBIICHHE
(haKkTHYECKOW CTOPOHHI JIeNia, €€ FPUANMICCKOE 000CHOBAHUE U 3aKPEIIICHUE
B CylIcOHOM DEIICHUH, a TAaKXKE pealn3anus KOHCTUTYIIMOHHOTO IMpaBa 3a-
MHTEPECOBAHHOTO JIUIIA HA CyICOHYIO 3aIlIUTYy.

! TToapoGuee 06 stom cMm. B § 15.3 u 15.4.
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4. Ocywecmensemcs 6 pamKax YCMAHOGAEHHOU 3AKOHOM RpPOYeccy-
anvhoii gpopmer. CynebHoe T0Ka3bIBAHUE OCYIIECTBISIETCS B PaMKax ycTa-
HOBJIEHHOH 3aKOHOM TpoliecCyalbHON (DOPMBI C MCIIOJIB30BaHUEM OTIPEe-
JICHHBIX CPEJICTB JOKa3bIBAHUS M COCTOMT U3 CIEAYIONINX JTaIlOB:

a) ycmarnogieHue npedmema 0okazvieanus (onpeaeraeHue nepedHs Qak-
TOB, UMEIOIIMX 3HAYCHHE /IS IPABHIILHOTO pa3pelleHus JIeNa);

6) cobupanue Ookazamenbcme (I0Ka3aTEIbCTBA COOUPAIOTCA U MPEI-
CTaBJISIFOTCS CY/ly CTOPOHAMU U IPYTUMH FOPUINYECKH 3aNHTEPECOBAHHBIMU
B HCXOJIE JIeNia JINIAMH, TPA 3TOM Takas JIeSTelIbHOCTh JIOJDKHA OCYILECT-
BIIATBCSI C TOMOIIBIO JIOITYCKaeMBIX 3aKOHOM NpHEMOB U criocoboB. Cyr He-
TIOCPEACTBEHHO HE COOMpAaET I0Ka3aTeNbCTBa, @ B CHIIY UMEIOIINXCS Y HETO
TIOJTHOMOYHH COIEHCTBYET yKa3aHHBIM JIMIIaM I10 UX X0JlaTaiicTBy B HCTpeDo-
BaHMU JI0Ka3aTeNIbCTB, KOIJIa MPE/ICTAaBICHHE TAKUX JOKA3aTeNIbCTB JUIsl HUX
SIBJISIETCSI HEBO3MOYKHBIM);

6) 3akpenienue dokazamenscme (CyJ Mo CoOCTBEHHOW HHUIMATHABE JTHOO 10
XOZIaTalCTBY IOPHUINYECKU 3aUHTEPECOBAHHBIX B UCXO/IE €A JIUI] MOXKET NPH-
MEHSTh TEXHHUYECKUE CPEICTBA ISl 3aKpEIUIeHHs] OObSICHEHUH CTOPOH M Tpe-
THUX JIWII, TOKA3aHWI CBUJICTEIICH, a TaKkke M (PUKCUPOBAHUS JPYTUX MPO-
LeCCyallbHbBIX JACHCTBHIN J0Ka3aTeNbCTBEHHOIO XapakTepa (4. 1 ct. 239 I'TIK);

2) uccnedosanue u nposepka dokazameibcme (OCYyIECTBISIETCS C TIOMO-
B0 METOJIOB aHAJIM3a ¥ CHHTE3a, MHAYKIMY U AeAyKIMHK U aAp. B ocHOBY pe-
LIEHUS 10 1Ty MOTYT OBITH MOJIOXKEHBI TOJBKO TE JI0KAa3aTeNIbCTBA, KOTOPBIE
MTOJIBEPTHYTHI BCECTOPOHHEH 1 00BEKTUBHOU TIPOBEPKE;

0) oyenka doxkasamenbcme (IBIAETCS 3aBEPIIAIOIIAM TAIIOM CyIeOHOr0
JIOKa3bIBaHHs M MPE/ICTABISIET COOOM JIOTHYECKYIO MBICIUTEbHYIO AESTEIb-
HOCTb CYyOBEKTOB JIOKa3bIBaHHs, OCYIIECTBISIEMYIO B YCTAHOBIEHHOM 3aKO-
HOM TOPSIIKE W HalpaBJICHHYIO Ha yCTAaHOBJICHNE OOBEKTHBHON UCTUHBI 110
ney. CormacHo 4. 1 ct. 241 T'TIK cyz onieHuBaeT J0Ka3aTeIbCTBa 0 CBOEMY
BHYTpPEHHEMY YOEX/ICHHIO, OCHOBaHHOMY Ha BCECTOPOHHEM, TIOJTHOM U 00b-
€KTHBHOM HCCIIEIOBAaHHUH B CyIeOHOM 3ace/laHN¥ BCEX BXOMISIINX B IPEAMET
JIOKa3bIBaHMs (PaKTOB, PyKOBOZCTBYSICH IIPH 3TOM TOJIHKO 3aKOHOM. Pe3ynbra-
TBI OLIEHKHU JIOKA3aTeIbCTB HAXOIST CBOE OTPAXKEHHE B CY/€OHOM pelIeHHH
(MOTHBMPOBOYHOMN M PE30JFOTUBHOM YaCTSIX).

5. Peanuszyemca ¢ ucnonv3oéanuem onpeodeieHHbvlX cpeocme 0oKazbl-
eanun’,

Ha ocHoBaHMM CKa3aHHOTO 10[] I0Ka3bIBAHMEM B TPAXKIAHCKOM IpO-
iecce cieayer MOHUMAaTh MO3HABATENbHYIO JAEATEILHOCTh CyOBEKTOB J0Ka-
3bIBaHMsI, OCYIIECTBISIEMYIO B IpOIecCyallbHOI (hopMe ¢ MCHOIBb30BaHHEM
OTIpe/IeTICHHBIX 3aKOHOM CPECTB JIOKa3bIBaHMs!, HATIPABJIEHHYIO HA YCTaHOB-

1 TToapoGuee 06 3TOM cM. B 1. 14.
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neHue pakTHIEeCKUX 00CTOATENHCTB IPAKIAHCKOTO JeNa U 00ecreYeHre Bbl-
HECEHHs 3aKOHHOTO U 000CHOBAHHOTO CYIeOHOTO MOCTAHOBIICHHSL.

YeranosneHne (aKTHUECKUX OOCTOSITENBCTB Jiefia, C KOTOPBIMH 3aKOH
CBSI3BIBAET OMpE/CTICHHBIE IOPUANIECKHUE MOCIEACTRYS, TPOUCXOIUT B CY-
JeOHOM Pa3OUpPaTeNibCTBE MPU OCYLIECTBICHHH JOKA3bIBAHHUS C TMOMOIIBIO
CyeOHbBIX J0Ka3aTeNbCTB. IMEHHO OT OCTOBEPHOCTH U IOCTATOYHOCTH CY-
JIeOHBIX JI0Ka3aTeIbCTB 3aBUCUT OBICTPOTA M MPABHIBHOCTH PACCMOTPEHHS
U pa3pelieHus rpaxIaHCKUX JIeJT, 3aKOHHOCTh U 000CHOBAHHOCTH CYEOHBIX
peuieHuii. B Teopuu rpaxkJaHCKOTO MPOLIECCYAIbHOTO MPaBa BOMPOC O Mpa-
BOBO# MIPUPOJIE, MOHATUHU U COAEPIKAHUU CYACOHBIX JOKA3ATEIbCTB SIBIISCTCS
JTIUCKYCCUOHHBIM.

Omnpenenenue doxkazamenvcmes 3akperieHo B 4. 1 ct. 178 T'TIK, nox xo-
TOPBIMH TIOHUMAFOTCS JIFOOBIE CBEIEHHS O (haKTaX, BXOMAIIUX B PEAMET J0-
Ka3bIBaHHsI, MMOJyYEHHbIE B PE3yNIbTaTe HCIIOJIb30BAHUS B YCTAHOBICHHOM
3aKOHOM ITOPSIJIKE CPEACTB TOKA3bIBAHHUS.

Crnemyer OTMETHTh, YTO Takas (POPMYJIUPOBKA JOCTATOYHO aOCTpPaKTHA
U HE OTpaXkaeT B MOJHON MEpe CYIIHOCTHU J0KA3aTeIbCTB. AHAIN3 JaHHOTO
OTpeIeNIEHUs TI03BOJISIET BBIICIUTh CIIEAYIOIINE MPU3HAKU CyAeOHBIX 0-
Ka3aTeNbCTB!

1) ooxazamenvcmea — smo ceedenusi 06 UCKOMBIX (PaAKMAX, ROOJLEHCAUSUX
yemarnogaeHuro no oeny. IIpu 3TOM J0Ka3aTeNIbCTBAMHE SBIISIFOTCS. HE UMEHHO
(haKThI, a TOJIBKO CBEJCHUS O HUX, TAK KaK CY/J] HHTEPECYIOT MPEXIE BCErO HE
camu (paKThl KaK TAKOBBIE, & JIIOObIE JIOCTOBEPHBIE CBEICHHS O (haKTHUECKUX
00CTOSITENTBCTBAX, MTOJICKAIINE YCTAHOBICHUIO UIIH OMPOBEPIKEHUIO B CY/IE.

Jloka3aTenbCTBEHHYIO CUITy UMEIOT JIUIIb T€ CBEICHUSI, KOTOPbIE HEMOCPEI-
CTBEHHO UMEIOT OTHOIICHUE K 0OCTOSATEILCTBAM PACCMATPHBAEMOTO JIeNa.

OO1ee MOHUMAaHKE TEPMUHA «CBEACHHE» — «3HaHHE, MPE/CTaBICHHE,
MO3HAaHUe, U3BecTHe, coobmieHne»!. B rpaxkiaHckoM mporecce JaHHOe TMo-
HATHE SIBISIETCS KOHKPETHOW FOPUAMYECKON KaTeropuei, COCTaBISIoIei
CTPOTO OMpPECICHHBIE, OTHOCSIIUECS K KOHKPETHOMY JIeTy, 00bEeKTy HeoO-
XOJMMBIC HH(POBbIE, INYHBIC, BPEMEHHBIE H MPOCTPAHCTBEHHBIC JAHHbIC.
B omnune ot uH(OpPMAIMU CBEACHHUS BCETIa KOHKPETHBI, BHE 3aBUCHMOCTH
OT TOTO, JOCTOBEPHBI OHU MIJIU HE IOCTOBEPHBI, KACAOTCS (DAKTOB MPOIILIOTO
WJIA HACTOSIIIIETO U T. 1.

Heo0xoauMocTh MOydeHHsT TAKMX CBEACHUN OMpPENENSETCS X HEro-
CPEICTBEHHO CBSA3BIO C 00CTOATENHCTBAMHE JeN1a, MOMIEKAIMMHU YCTaHOB-
JieHuio B cyne. OTHOCUMOCTD CBEJICHUN K PacCMaTpUBAEMOMY CYIOM TPa-
JTAHCKOMY JIeJTy SIBIISETCS T[JIaBHBIM, ONPENEIISIONIAM MPH3HAKOM JII000T0

1 Osxeros C.1. CnoBaps pycckoro si3bika. — C. 914-915.
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cyneOHOTo J10Ka3aTeabCcTBA HE3aBUCUMO OT TOTO, CYIIECTBYET OOBEKT ITO3HA-
HUSI HA MOMEHT PacCMOTPEHHS JIeNla B Cy/Ie WU HET.

Kpowme Toro, B citydasx Korja K JOKa3areJbCTBY 3aKOH MPENbsIBIISIET Tpe-
OOBaHHE O €ro AOMYCTUMOCTH, B KQUECTBE TIIABHOTO KPUTEPHUST HEOOXOIMMO
paccMaTpuBarh 1 JIOIyCTUMOCTD CPEJICTB JI0KAa3bIBAHUS;

2) ucmounux noxyuenus ceedenuli — cpedcmea 0okasvisanust. COrnacHo
4. 2 ct. 178 T'TIK Kk cpezncTBaM 10Ka3bIBaHUSI OTHOCSTCS OOBSICHEHHS CTOPOH
U IpYTUX IOPUIMYECKH 3aMHTEPECOBAHHBIX B MCXOJE JeJia JIML], IOKa3aHus
CBUJIETEJIEH, B TOM YHCJIE MOJTYYSHHBIE IyTEM HCIIOJIb30BAHUS CUCTEM BH-
JIEOKOH(EPEHIICBSA3N, NMChbMEHHbIE W BEIIECTBEHHBIE JI0KA3aTeNILCTBA, 3a-
KJIFOYEHUS! SKCIIEPTOB, a TAaKKe APYrHe HOCHUTENM WHPOPMAIUH, €CIU C UX
TIOMOIIBI0 MOXKHO ITOJIYYHTh CBEJEHUS O (pakTax, MMEIOUINX 3HAUYCHUE IS
MIPaBHIILHOTO Pa3pelieHust Jema.

ITpu 3TOM CaM MCTOYHMK MOJTyYEeHHUS CBEJICHU HE BCETNa MOXKET OJIHO-
BPEMEHHO SIBJIATHCS JJOKA3aTeJLCTBOM, TaK KaK TOIZa HEOOXOIMMO OBLIO OB
TIPUOOIIUTE K A€y, HAIPUMEp, CTOPOHY, TPETHE JIUIO, CBUIETENS B COOTBET-
CTBHH C TpeOOBaHUSIMHU 3aKOHA B OTHOLIIEHUH MCHbMEHHBIX U BEIIECTBEHHBIX
JI0Ka3aTeNnbeTB. JloKazaTenbeTBa JOIDKHBI 00513aTebHO OBITH HAIUIIO B CY/E,
SIBJISIAICH IOCTYIHBIMU JIJISL BOCIIPUSITHSL CY/IOM M IOpUANYECKU 3aHMHTEPECO-
BaHHBIMU B UCXOJIE JeJIa JINIaMHU,;

3) szaxomnocmv nomnyuenuss dokasamenvcme. B coorBeTcTBHM C 4. 3
ct. 178 T'TIK nokasarenbcTBa, OMyUSHHBIE C HAPYIIEHUEM 3aKOHA, HE UMe-
10T IOPUINUECKOMN CUJIBI.

B cBoro ouepenp, 3aKOHHOCTB MOTYUYESHHUS JJOKa3aTEIbCTB MPEIIoiaraer:
a) pUOOpETEeHHe CBENeHNH 00 MCKOMBIX (haKTax TOJBKO U3 MPEIyCMOTPEH-
HBIX 3aKOHOM CPEJICTB JIOKa3bIBaHUs (OOBSCHEHUI CTOPOH H JPYTUX FOPHIHU-
YeCKH 3aMHTEPECOBAHHBIX B HCXOJIE JIeNa JIUII, TOKa3aHus CBUICTENEH U /Ip.);
0) coOiromeHre MPOIECCyaNTbHOTO MOPS/IKA OTYUCHHUS CBEACHUH 00 HCKO-
MbIX (haKTax B CyIeOHOM 3aceJaHKH; B) JOMYCK B MPOLIECC TOJIBKO TEX J0Ka3a-
TENbCTB, KOTOPBIE JOOBITH 3aKOHHBIM TTyTeM (HE UMEIOT FOPUANYESCKOI CHITBI
1 HE MOTYT ObITH OCHOBAHHEM JUTS BEIBOJIOB CY/Ia I10 JIEITY, HalpUMep 3BYKO- 1
BU/I€03AITHCH, KACAIOUIAsICS JINYHOM JKM3HU TPaXKIaHWHA, OIyYeHHasl CKPbI-
TBIM MyTEM — JIOKa3aTeNIbCTBO, TOOBITOE C HAPYIICHHEM 3aKOHA).

T'oBOpS 0 3aKOHHOCTH TTOTYYEHUS OKa3aTeNIbCTB, HEOOXOINMO OTMETHTB,
410 B cooTBeTcTBHH C 4. 1 cT. 395 VK 3a dhanbcudukanmro J0Ka3areabCTs Mo
TPaKAaHCKOMY JIeJTy JIMIIOM, YYacTBYIOIIMM B JeJie, MO0 ero NpecTaBuTe-
JIeM YCTaHOBJIEHA yTOJIOBHAS! OTBETCTBEHHOCTh. Takue neiicTBIS Haka3bIBa-
I0TCSI INTpadoM, WK JIMIICHHEM NpaBa 3aHUMATh OTpe/IeNIEHHBIE JJOMKHOCTH
WIN 3aHUMAThCsl OTPE/IEIIEHHONW JeSITEeIbHOCTBIO, WM HCTPaBUTEIILHBIMU
paboTamMu Ha CPOK JI0 JIBYX JIET, I apPECTOM.
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13.2. ITpeameT moKa3bIBaHMS 110 TPAKIAHCKOMY HeiTy.
daxThl, He oAJIe>Kallye J0Ka3bIBaHWUIO

Hannexaree ocymiecTBieHre MpaBoCyAXs B 00IACTH 3aIUTHI ITPaB U 3a-
KOHHBIX HHTEPECOB (PU3NUECKUX, IOPUANIECKUX JIHII U TOCYAapCTBA B IIEJIOM,
CBOEBPEMEHHOE U IIPaBUIILHOE PACCMOTPEHNE TPAXKIAHCKUX /€T, BEIHECEHHE
10 HUM 3aKOHHBIX 1 00OCHOBaHHBIX CY[€OHBIX TOCTaHOBICHUH B YaCTHOCTH
HaXOIUTCS B PSIMOM 3aBUCHMOCTH OT IIPaBUIIBHOTO OTIPEZEIeHUs IpeIMeTa
CyneOHOTO JOKa3hIBAHUS.

[IpemmeT noka3pIBaHMS OIIpEIEIIsIET MHOTHE aCTIEKThI I0Ka3aTeIbCTBEHHON
JIeITETBHOCTH, MPEX/IE BCETO OTHOCHMOCTD JIOKA3aTeIbCTB M JAOITYCTUMOCTD
CpPEICTB JIOKa3bIBaHMS, ITpelesibl CYIeOHOTO JIOKa3bIBaHMS, a TaKKe COCTaB
CpEICTB JIOKa3bIBaHMA. B Tex cirydasx, Korja Cyubl MPaBUIIBHO OIPENEIISIFOT
TIPEIMET AOKa3bIBAHUSI, €T0 CTPYKTYPY, IPHUMHBI, ITIOOYIMBIIIHIE 3asBUTEIS 00-
paTHuThCs 3a CyJIeOHOM 3aIMTON, OHM CBOEBPEMEHHO U MTPaBUIIBHO paccMarpu-
BAIOT M pa3pelialoT Jielia, BRIHOCAT 3aKOHHBIE M 000CHOBAaHHBIE PEIICHNSI.

Ion mpemmeroM gokasbiBanus cortacHo ct. 177 T'TIK moHuMarorcs gce
Gakmul, umerowue 3navenue 015 NPAsUIbHOLO paspeuienust oena. JlaHnas
HOpMa JINIIb YKa3bIBaeT Ha «GHAaUUMOCTBH>» (PAKTOB, IIPH 3TOM HE PacKphIBa-
€T CTPYKTYpy NpeaMeTa JOKa3bIBaHUS U €ro conxepkaHue. B obmem cMbic-
JIe TIPeAIMET J0Ka3bIBaHUSI — 3TO BCE TO, YTO HEOOXOAWMO YCTaHOBHTH WM
OTIPOBEPTHYTH 110 KOHKPETHOMY JIENTy, Ha YTO HEMOCPE/ICTBEHHO HalpaBJieHa
JIOKa3aTeIbCTBEHHAs AeATeNIbHOCTD. [IpeMeT 1oKa3bIBaHus B psifie ClTydaeB
onpenenseT Ha3BaHUe CaMoro IpakJaHCKoe JIeNa, T. €. TO, O YeM HEeNoCpe-
CTBEHHO HJIET CIIOP.

B nemnsix coGumoneHust mprHIKIA MPOLeCCyaabHOH IKOHOMHUH IIPEIMET J10-
Ka3bIBaHUS 110 OTJEJIBHBIM KaTErOPUsM Je/ (BBITEKAIONINX U3 TPaXTaHCKHUX,
CEMENHBIX, YKUTUIIHBIX, 36MEJTbHBIX, TPYIOBBIX U JAPYTUX MPABOOTHOIICHHIA)
OTIPEIETISIETCS TPAKAAHCKIM POLIECCyaIbHBIM 3aKOHOATEILCTBOM, a TaK-
K€ Ha OCHOBAaHMM 00001IeHNs Cy[IeOHOM MPAKTUKN M HAXOIUT CBOE OTpaKe-
Hue B moctaHoBieHusX [Inenyma BepxoBuoro Cyna Pecnyonuku Benapyce.
Tak, Hanpumep, cortacHo 1. 11 mocranosnenus [Inenyma Bepxosraoro Cyna
Pecnyonmuxu benapych ot 23 nexadpst 2015 . Ne 12 «O mpakruke paccMo-
TPEHUS CylNaMH TPaXKAaHCKHX JIesl O IPU3HAHUN UMYIIECTBA OECXO3SIHMHBIM»
TI0 JieJIaM O TPU3HAHUU UMYILIECTBA O€CXO3IHHBIM JIOKAa3bIBAaHHIO MTOJJIEXKAT
(baKThl OTCYTCTBHUS Y BEIIM COOCTBEHHMKA, OTKa3a COOCTBEHHHMKa OT IpaBa
COOCTBEHHOCTH Ha BEllb, BCTYIUICHUS 3asBHUTEINSI BO BJaJICHUE JABHKUMOMN
BEIIbIO JINOO0 COOIOIEHHSI TOCTAHOBKH HEJBIKMMOTO HMYIIIECTBA HA yUeT.

ITo nemam o pacropkeHun Opaka coriacHO I. 8 moctaHoBieHus [lie-
Hyma BepxoBhoro Cyna Pecriyonuku benapych ot 22 uronst 2000 . Ne 5
«O TIpaKkTHKe NMPUMEHEHUs CyJaMy 3aKOHOAATEIbCTBA IPU PACCMOTPEHUH
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JIe]l O pacTOp>KeHNH Opaka» Opak pacropraercs, eciiu OyJeT yCTaHOBIIEHO,
YTO JajbHEeWIas COBMECTHAS XHU3Hb CYIIPYTOB U COXpaHEHHE CEMbH CTallN
HeBo3MOKHBIMHU (4. 3 ¢T. 36 KoBC). IIpu paccMoTpeHun Ucka cyn 00s3aH
BCECTOPOHHE BBISCHUTH B3aMMOOTHOUICHHS CYIPYTOB, MOTHBBI, IO KOTOPBIM
CTaBUTCSI BONPOC O PAacCTOPXKEHUH Opaka, MOIMHHBIE IPHYMHBI pas3naja
MEX]Ty CyMpyraMH.

Pazpemmast ciop 00 yTpare oTBETYMKOM IpaBa BIIAJICHHS U MOJIb30BAHUS
KHWJIBIM TIOMEIEHNEM T'OCYJapCTBEHHOTO >KWIIMIIHOTO (OHIA, B COOTBET-
cTBuM ¢ 1. 13 nocranosienus [Irenyma Bepxosroro Cyna PecyOnuku be-
napych ot 26 uronst 2014 1. Ne 11 «O nmpuMeHeHHH Cy/laM1 3aKOHO/IATENbCTBA
0 JI0roBOpax HaliMa >KMIIBIX MOMENIEHHH TOCYJapCTBEHHOTO XHMJIMIIHOTO
(oHma» cyny HeoOXOOMMO YUHTHIBATH, YTO AOKAa3bIBAHUIO M MCCIIET0BAHHIO
TOATIEkKAT HE TOJIBKO (hakT BbI€3[a OTBETYMKA U3 YKUJIOTO MOMEUIEHUs], O KO-
TOPOM BO3HHK CIIOpP, HO U TO, B KAKOE KMJIOE TIOMEIIEHHE OTBETYHK BbIEXal
U SIBJIACTCS JIM OHO MOCTOSIHHBIM HMJIH BPEMEHHBIM MECTOM €r0 MPOXXHBaHHS.

ITo nmemam 00 ycTpaHeHWM NPENSATCTBHHA B MOJB30BAHHH 3€METBHBIM
Y4acTKOM cyAaM cornnacHo 1. 12 mocranosnenus [Tnenyma Bepxosaoro Cyna
Pecnyonmuxu benapycek ot 22 nexadpst 2011 Ne 9 «O mpaxtuke paccMoTpe-
HUSI CyJlaMH 3€MEJIbHBIX CIIOPOB» CJIEyeT IPOBEPAThH MPABOMEPHOCTH MOJb-
30BaHUSI 3€MENBHBIM YYaCTKOM JIMIIOM, OOpPaTHBIIMMCSI C UCKOM O 3allliTe
cBoux mpaB. IIpy 3TOM HMcCIIeI0BaHUIO MOIIEkKAT MIPABOYCTAHABIMBAOLINE
JIOKyMEHTHI, IOATBEPXKAaroNHe (HaKT MpeJoCTaBICHUs] 3eMEJIbHOTO y4acT-
Ka HCTILY, TOCY1apCTBEHHAas PErHCTpalys IpaBa Ha 3eMENbHBIN y9acToK, ero
Ka/1acTpOBBIIf HOMEp, BEIIHOE MPABO HA 3eMEJIbHBIH YIaCTOK U €ro IJIOoma/Ib,
TPaHHUIBI CO CMEXXHBIMH 3eMJICTIONB30BATEISIMU, CXEMBI CBS3M C 00bEKTaMHU
1 KOHTypaMH TOYEK ITOBOPOTA I'PaHMI] 3eMeNbHOro ydactka. Heobxommmo
BBISICHUTH, UMEIOTCSI JIM HapyIICHHs IIPaB 3eMJICIIOIb30BaTeNs, B YeM KOH-
KPETHO OHH COCTOSIT U KaKUM 00pa3oM BO3MOXKHO MX YCTPaHEHHE.

[Ipeamer nmokaspiBaHMS ONpEENseTCs] CyAbeHd Ha CTaauy ITOArOTOBKH
Jiena K cyaeOHoMy paszouparenbcTBy. [Ipu aToM B 1esix oOecriedeHus CBo-
€BPEMEHHOT0 1 IIPaBHJIHHOTO pa3pelleHus Aesa CyAbsi B COOTBETCTBHH ¢ I1. 1
4. 1 ct. 262 T'TIK onpammBaeT UCTIIA WX €TO PEACTABUTENS O CONCPKAHUU
WCKOBBIX TpeOOBaHMH, ITPEAMETE JI0Ka3hIBAHUs, JI0Ka3aTeIbCTBAX, KOTOPhIE
HCTEI] MOXKET TPE/ICTABHUTH, a TAK)KE BBISICHAET Y HUX BO3MOXKHBIE BO3paXKe-
HHSI OTBETUYHKA.

3akOHOM HECIy4ailHO YTOYHEHHE INpEAMETa JTOKa3bIBAHUS OIpPENEIeHO
B Ka4yecCTBE MEPBOCTEIIEHHOH 33/1a4M MOJITOTOBKY Jieia K CyJeOHOMY pa3ou-
parenbCTBY, TaK Kak paclIMpEeHUE WU CY)KEHHE €ro Ipe/esioB Oy/IeT MpersiT-
CTBOBATh NPaBUJILHOMY M CBOEBPEMEHHOMY PAaCCMOTPEHHIO U Pa3peleHUIo
Jiena, BBIHECEHUIO 3aKOHHOTO M 000CHOBaHHOTO PEIICHHSI.
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[Ipenmer moka3pIBaHUS OMpEACISICT ero mpeaessl. B cBoro ouepenb, npe-
JIeJTbI He MOTYT BBIXOJUTH 332 PaMKH IpeaMeta. [Ipesenbl Joka3sIBaHus Pe]T-
CTaBJISIIOT CO00H HEOOXOIMMYIO 1 1E1eCO00Pa3HO-IOCTATOYHYIO COBOKYITHOCTh
TIPOIECCYATBHBIX MPUEMOB, CIIOCOOOB M CPEJICTB, 00CCIICUMBAIOIINX 00BEKTUB-
HOCTb B YCTaHOBJICHHH IIpeIMETa JIOKa3biBaHus. HeolpaBnaHHOE pacuivpeHme
MpeMeTa JIOKa3bIBaHUSI MOXET OTPA3HThCS Ha YCTAHOBJICHHBIX 3aKOHOM
CpOKax pacCMOTpPEHHS JieNia, a TAKXKe MOBJIEYb 3arPOMOXKACHUE €r0o pa3jny-
HBIMH (DakTaMu ¥ OOCTOSATEILCTBAMH, HE UMCIONIUMHU JUTSI HETO 3HAYCHUS.
B cBoro ouepenp, HEOOOCHOBaHHOE CY)KEHHUE TPEIMETa JOKa3bIBAHUS HEU3-
0€)XXHO BJIEUET OJJHOCTOPOHHOCTD M HETIOTHOTY PAaCCMOTPEHHUSI JIeIa.

B coorBetrcTBUM ¢ 1. 2 4. 2 cT. 266 ['TIK ¢ 11e11610 BEIHECEHUS 3aKOHHOTO
1 000CHOBAaHHOTO Cy/leOHOTO ITOCTaHOBJIEHUS B Xofe CyneOHoro paszompa-
TEJIbCTBA OKOHYATEIIFHO YCTAHABITUBACTCS MPEAMET TIOKA3BIBAHHUS.

N3mMeHeHne nipeaMeTa JOKa3bIBaHUS B XOZE CYNeOHOTO pa3doupaTelibcTBa
TI0 CPAaBHEHHIO C MOJITOTOBKOM JiejIa MOXKET OBITh O0YCIIOBJICHO PAa3IMYHBIMU
00CTOSATETLCTBAMU: HE TIOTHOCTHIO YUTEHBI CYIIIECTBEHHBIC OOCTOSTEIHCTBA
HCKOBBIX TpeOOBaHMN U X (PAKTUICCKUE OCHOBAHHUS; OMTUOOYHO BKITFOUCHBI
B MpPEIMET JOKA3bIBaHUS O0CTOSTEIBCTBA, KOTOPBIC ()aKTHICCKU B HETO HE
BXOJISAT; HEMIPABUIIBHO OMPEICICHA JOCTATOYHOCTh JTOKA3aTEILCTB U T. II.

BwMmecre ¢ TeM B JHAMHKE ITpoIiecca pPaCCMOTPEHHSI TPayKAaHCKOTO JIena
MOTYT U3MEHHUTHCS PA3TUYHBIC OOCTOSATEILCTBA, JICXKAIUE B €T0 OCHOBAaHUU
(mpexbsABICHUE BCTPEYHOTO UCKA, OTKA3 MCTIIA OT YaCTH MCKOBBIX TpebOBa-
HU#, BCTYIUICHUE B MPOIECC TPETHUX JIMIT U T. J1.). B 3T0i CBA3M Cymom mpea-
MET JTOKa3bIBaHMSI MOXKET OBITh CKOPPEKTHPOBAH HEMOCPEICTBEHHO B Cyneo-
HOM pa30uparenbCTBe.

[Ipu BBEIHECCHHMM pEUICHUS CYyI JODKEH PACCMOTPETHh Psiji BOIIPOCOB
(ct. 300 I'TIK): ompenenuTh, Kakue (HakThl BXOAAT B MPEAMET JTOKA3bIBAHUSI
Ka)XJJOH U3 CTOPOH, TPETHETO JINIIA, 3asIBISIFOIIETO CAMOCTOSITEIbHBIE TpeOo-
BaHUs Ha MPEIMET CIIOpa; KaKUe U3 ATUX (PaKTOB YCTAHOBJICHBI C IIOMOIILIO
JIOCTOBEPHBIX JIOKA3aTEILCTB U KAKUE HE YCTAHOBJICHBI; TIOYEMY OTBEPraroT-
Csl T€ WIM UHBIE JIOKA3aTeNILCTBA U T. 1.

OmnpesienieHbl TPaBOBBIC MOCIICACTBUS HEMPABMWIBHOTO OIMPEICIICHUS CY-
JIOM OOCTOSTENIECTB, UMECIONIMX 3HAUYCHUE JIUIS MPABUIBHOTO pa3pelICHUS
nena. Pemenne canTaercs HE0OOCHOBAaHHBIM IMOJTHOCTBIO WM B YACTH, €CIIU
Cy/IOM HE YUYTCHBI BCE (DaKThI, BXOJAIINE B MPEAMET JTOKa3bIBAHUS O JICTY
(ct. 402 T'TIK). D10, B CBOIO OYEPEh, SIBISIETCS OE3yCIOBHBIM OCHOBAHUEM
JUTSL OTMCHBI HE BCTYITUBIIIETO B 3aKOHHYIO CHITY PEIICHUS Cy/ia B KACCAIIMOH-
HOM TIOPSIJIKE.

B Teopuu rpaxIaHCKOro MPOIECCyaTbHOTO MpaBa JUCKYCCUOHHBIM SIBIISI-
€TCsI BOIPOC O CTPYKTYpE IpeIMeTa CyIeOHOT0 IOKa3bIBaHUs. AHAJIH3 TIPaBO-
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MIPUMEHHTENILHOM IPaKTHUKH, FOPHIMIECKOH JTUTEPATyPhI TO3BOJISIET BBIIEIUTh
crneyronye (pakTsl ¥ 00CTOATENBCTBA, UMEIOLIHE CYIIECTBEHHOE 3HAUCHUE
JUTS €70 MPABUIILHOTO PACCMOTPEHUSI M Pa3pEIICHUS: a) FOpUIYeCcKUe HaKTh,
BBITEKAIOIINE U3 MaTepUaJbHO-TIPABOBBIX OTHOIICHHH, TOJIOKEHHBIE CTOPO-
HaMH B OCHOBY CBOMX TpeOOBaHHMI U BO3pa)KCHUH; 0) HOpUANUECKUE (QaKThI
IpOLeCcCyaIbHOIO NOPsAKa, HA KOTOPBIE CTOPOHBI TAKXKE CChLIAIOTCS B CYJE;
B) JI00BIE (haKThI, NMEIOIINE 3HAYCHHUE JUIS JEJ1a, TOTyYEHHBIE CYIOM B XOJIE
pa30UpaTeNbCTBA ITOTO JENA; T) 00CTOATENBCTBA, HE NMEIOIINE 3HAUCHHUS TS
Jieria, HO yKa3aHHbIe CTOPOHAMH HMJIH TIPUBJIEYEHHBIE CAMUM CYIIOM.

CoBpeMeHHbIE TPeOOBaHMs, MIPEABIBIIEMbIE K 3alUTE IIPaB U OXpaHse-
MBIX 32KOHOM MHTEPECOB I'paXkIaH, IOPHIMIECKUX JIUI] U TOCYAapCTBa, a Tak-
e JIPyTrHe 00CTOSITENILCTBA, CBI3AHHBIE C TPAXKIAHCKHM CY/IOIPOU3BOACTBOM,
TpeOyIoT BBIpaOOTKN HAyYHO 0OOCHOBAHHOT'O, YETKOTO U OIHO3HAYHOI'O OTpe-
JIeJIeHUsI TPpeIMETa JJOKa3bIBaHUsI B TPAXKIAHCKOM CYIOIPOU3BOICTBE.

Teopetunueckas pa3paboTka NPOOIEMHBIX BOIPOCOB IpeaMeTa J0Ka3bl-
BaHMSI HAXOAUT CBOE OTPa’KEHUE B MCCIIEIOBAHMIX MHOTHX aBTOPOB. B wacT-
HoctH, M.B. OpioBa npennaraer cienyromiee ero onpeaenenue. «lIpeamer
JIOKa3bIBaHUSA NIPEACTABIIET COOOI ONpeieNIeHHYIO CY[JOM Ha OCHOBAaHUY 3a-
KOHa COBOKYIHOCTb (haKTOB, HEOOXOIMMBIX JUIsl TIPABHIBHOTO pa3pereHuns
U PAacCMOTPEHUs JeJ1a, MOUIKAIUX YCTaHOBIEHHIO TOCPEACTBOM UCIIOJIb-
30BaHHUS JI0Ka3aTeNIbCTB, HE3aBUCUMO OT BHJa TPaXKAAHCKOTO CYI0IPOU3BOJI-
crBa. CocraB (DaKToB, MOISKAIINX IOKA3bIBAHUIO, MOXKET OBITh M3MEHEH
TIPU PACCMOTPEHUH TPAXKIAHCKUX JIEJT 110 TIEPBOM MHCTAHIMU B CBS3U C M3-
MEHEHHEM UCTIIOM OCHOBAHHMS WM MPEIMETa UCKa U (HJIH) MPeabsIBICHUEM
OTBETYHUKOM BCTPEYHOTO UCKa»™.

INonaraem, uto qaHHas (HOPMYIUPOBKA N0 COAEPIKAHUIO SIBIISIETCSA COBpE-
MEHHBIM NPEJICTABIEHHEM O CYIIHOCTH IpeIMeTa JOKa3bIBaHUs, PaCKphIBa-
€T ero COCTaB U OIpeJeIIeT MECTO B TEOPUU CYeOHOrO JOKAa3bIBaHUS.

daxThl, He MOJIEKALKE TOKa3bIBaHuIo. [Ipu paccMoTpennu u paspe-
IIEHUH TPAKAAHCKHX JIeNl B KaYeCTBE JI0Ka3aTENbCTB MOTYT OBITh UCIIOJb-
30BaHBI CaMble pa3HbIe CBEEHUSI 00 0OCTOATENBCTBAX, UMEIONINX 3HaUCHHE
Juis paspenieHus aena. C nensro odecriedeHus coON0IeH s IPUHIIUIA IPO-
LeccyalbHOH AKOHOMHUH, CBOEBPEMEHHOTO M IPAaBHIILHOTO PacCMOTPEHUS
W pa3pemieHus] TPaKAAHCKUX JAeJ 3aKOHOM IIPEIyCMOTPEHBI OCHOBAaHUS
0CBOOOXIIEHNSI OT JOKa3bIiBaHUS. DakThl, HE MOAJIEXKAIINE NOKA3bIBAHMIO,
MOYKHO Pa3JIeIUTh Ha CIEAYIOIIUE TPYIIITbL:

1) baxTsl, IpU3HAHHBIE CYZIOM OOIICH3BECTHBIMY;

2) nperoauIIMOHHbIE (MPeyCTaHOBJICHHBIE) (haKThI.

1 Oprnosa U.B. Ilpeamer 10Ka3bIBaHUS W paclpesielieHue OpeMeHH JOKa3bIBaHMUsI B TPaX-
JIAHCKOM IIporecce : aBroped. auc. ... KaHz. ropuji. Hayk : 12.00.15 / Benopyc. roc. yH-T. —
Munck, 2009. - C. 5.
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ComnacHo 4. 1 ct. 182 I'TIK He mojyiexaT TOKa3bIBAHUIO (haxkmul, npu-
3HaHHble cYOOM obujeussecmubimu. VIMA MOTYT OBITH pa3IW4HbIE COOBITHS
0011ecTBeHHOH )XU3HH, ITPUPOHBIE SBJICHUS, 3aKOHBI (DU3UKH U JIp., CBEZE-
HHUSMH O KOTOPBIX PAcrojiaraetT 3HauYUTeNIbHOE KOJMYECTBO JIFofiel (Harmpu-
Mep, pacmag CCCP B 1991 1. B pe3ynbrare moanucanus beaoBexckux cora-
LIeHUH, YeMnroHaT Mupa 1o xokkero 2014 r., mpoxoausmumii B PecryOmnmke
Benapych, HaBOoqHEHUsI, 3eMJIETPSCEHHUs, yparaHbl, (GPU3NUECKHe 3aKOHBI Ipe-
JIOMJICHHS CBETa, BCEMUPHOTO TATOTEHHSI, TEOPHSI OTHOCUTEILHOCTH U T. [1.).
Jlnist Toro uTo0b! (hakT nmprodper CBOI0 OOIIEN3BECTHOCTD, CBEICHHSI O HEM
paHee OJDKHBI OBITh TOBE/ICHBI 10 HEONPEIEIEHHOTO KpyTa JIUII, HallpUMep,
C TIOMOIIBIO CPE/ICTB MaccoBOM nHpopMar.

Bwmecre ¢ TeM TepMUH «OOLIEU3BECTHOCTE» HOCUT OTHOCHTENBHBIN Xa-
paKkTep M UMEET, KaK MPaBUIIO, CBOU TEPPUTOpHUAJIbHBIC (rOCYIapcTBO, 00-
J1aCTh, TOPOJI, PAHioH, TIOCEIIOK), a B OTIENBHBIX CITyJasX M BpeMEHHbIE PAMKH,
TaK KaK He MOI'yT a0COJFOTHO BCeM OBITh H3BECTHBI IIpoucxosiiue (mpou3o-
LIe/IINe) B OOIIECTBEHHOM XH3HH COOBITUs. [IpH 3TOM OOIIECH3BECTHOCTD
(baxTa ompenenseTcs TOIBKO CY/I0M, CJIeIOBATENIbHO, ISl HPU3HAHUS KaKOTo-
6o (akTa 0ONIEN3BECTHBIM HEOOXOIUMO OIHOBPEMEHHOE HAJIMYHE JIBYX
00CTOSATENBCTB: N3BECTHOCTH HCKOMOTO (DaKTa JOCTaTOYHO MIMPOKOMY KPYTY
JIMI ¥ N3BECTHOCTH JIAHHOTO (PaKTa Cymy.

MoOTHBUPOBaHHBIH BBIBOJl Cyda O NMPHU3HAHWU (haKTa OOIIEU3BECTHBIM
JIOJDKEH HalWTH CBOE OTPaXKEHHE B CyJI€OHOM pEIICHUH.

Iperonuuuonnbie (GakThl — 3TO Takue (aKThl, HCTHHHOCTh KOTOPBIX
OblTa paHee JOKa3aHa CyIOM 10 MOMEHTA PACCMOTPEHHS M pa3pelieHus 1Mo
CYIIECTBY JaHHOTO I'PayKAaHCKOTO Jjena. [1ox TepMUHOM «IpeoguIus» co-
mracHo 1. 13 cr. 1 T'TIK moHumaeTcs npenpeieHne Bonpoca 06 HCTUHHOCTH
(haKTOB M MPABOOTHOIIEHNH, YyCTAHOBJIEHHBIX BCTYTUBIIUM B 3aKOHHYIO CHITY
CyeOHBIM ITOCTaHOBJIEHHEM TIPH PACCMOTPEHUH JIPYTOTo Jejia MEXly TEMU
xe yunamu. Cremyer OTMETUTBh, YTO NMPUMEHEHHE MPEIOJUIIMOHHBIX (ak-
TOB NPH OCYIIECTBICHUH JO0Ka3bIBAaHHUS B TPAKIAHCKOM CYy/IOTPOU3BOICTBE
nuMeeT o0IHe YepThl ¢ PacHpOCTPaHEHHBIM B aHIVIOCAKCOHCKOM IMPaBOBOM
crcTeMe CyAeOHBIM MPELe/IeHTOM (TIOJOKEHH s, 3aKpEeIJICHHbIC B CylIeOHOM
pELIeHNH, BBICTYIIAIOT B Ka4e€CTBE MCTOYHHMKA MpaBa M IPUMEHSIOTCS MpH
PacCMOTPEHUH aHATIOTHYHBIX JICIT).

K npetonuiimonnsiM pakram otHocsaTes (ct. 182 I'TIK):

a) (akThl, yCTAHOBIEHHBIC BCTYIHBIIUM B 3aKOHHYIO CHJIy pEIICHHEM
cy/ia 10 OHOMY T'PaKAaHCKOMY JIENTY, B KOTOPBIX YYacCTBYIOT T€ K€ JIMLA UIT
WX MPaBONPEEMHUKHU. DTH (DaKTHI 003aTEIBHBI IS Cy/la ¥ HE J0Ka3bIBAIOTCS
BHOBB TIPH Pa30MpaTeNbCTBE PYTUX MPaKAAHCKHX JIETl, B KOTOPBIX Y4acTBY-
0T T€ K€ JINIA WK UX NPaBONPEEMHUKH;
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0) GbakTbl, yCTAaHOBJICHHBIC BCTYMHMBUIUM B 3aKOHHYIO CHITy PELICHHEM
Cyla, pacCMaTPUBAIOIIET0 SKOHOMUYECKHE AeNa, U UMEIOIIUe 3HaYeHHe A1
paccMaTpuBaeMOro CyAOM I'paxJIaHCKOro Jena. Takue (akTel He JOKa3bIBa-
I0TCSI BHOBB JIMLIaMH, Y9aCTBOBABIINMH B JIEJI€, PACCMOTPEHHOM CY/IOM, CIie-
IUATM3UPYIOIIEMCST Ha 9KOHOMHUYECKHX JIeJIax;

B) (haKThl, YCTAHOBJICHHBIC BCTYIHBIIUM B 3aKOHHYIO CHITy IPHIOBOPOM
Cyla IO yroioBHoMy jeny. Takue (akTbl oOs3aTelbHBI Id CyAa, paccMa-
TPHBAIOIIETO JEJI0 O TPAXKIAHCKO-TIPABOBBIX MOCIEACTBUSX JICHCTBUM JnIIa,
B OTHOIIEHUH KOTOPOTO COCTOSIIICS ITPUTOBOP CY/a, JIMIIH 10 BOITpOCcaMm, nMe-
JIM JIX MECTO 3TH JIEWCTBUS M COBEPLICHBI JIM OHU JIAHHBIM JIUIIOM.

XapakTepHbIM NPUMEPOM MPAKTUYECKOTO NCIOJIb30BaHHS PEIOAHUIIOH-
HBIX ()aKTOB B CyJeOHOM NESTEILHOCTH SBISETCS YCTAHOBIEHHOE 3aKOHOM
TIPaBO IMPEABSIBICHUSI perpecca K JIMIly, IPUIMHUBIIEMY Bpea. Tak, JHIo,
BO3MECTHBIIICE BpEJl, IPUIMHCHHBIA APYTHM JUIIOM (PaOOTHHKOM IPU HC-
TIOJIHEHWU MM CITyKE€OHBIX, JOJDKHOCTHBIX WJIM WHBIX TPYIOBBIX OOs3aHHO-
CTeil, JTUIIOM, YIPABJIAIOIIUM TPAHCIIOPTHBIM CPEICTBOM U T. II.), HMEET Ipa-
BO 00paTHOTO TpebGoBaHuUs (perpecca) K TOMY JIMITY B pa3Mepe BBIILTa4eHHO-
r0 BO3MEIIEHHS, €CIIU UHOI pa3Mep He ONpeAeNeH 3aKOHOAATEILCTBOM, WK
B mopsiake, uM ycranapinsaeMoM (1. 1 ct. 950 I'K).

[TpuMeHuTENBHO K 3TOMY ITPaBHITy B CIIy4ae MPEAbsIBICHUS PErPECCHOTO
WCKa TP €T0 PACCMOTPEHUH B CyJI€ HE JIOKa3bIBAOTCS] BHOBB (DaKT mpuinHe-
HUSI Bpe/la OTBETYMKOM, pazMep ymiepOa U Jpyrue yCTaHOBIIGHHBIE 00CTOs-
TenbcTBa. [Ipy 3TOM pabOTHUK JMOO JMIO, yNpaBisBIIee TPAHCIIOPTHBIM
Cpe/ICTBOM, JJOJDKHBI OBLIM YYacTBOBATH B JIeJI€ PU pa30HpaTeIbCTBE OCHOB-
HOTO HCKa B KAaueCTBE TPETHETO JIMIA, HE 3asBIIAIOIIET0 CaMOCTOSATENbHbIE
TpeOOBaHMs Ha MPEIMET CIIOpPa.

13.3. OBs3aHHOCTD AOKa3bIBaHVS M IIpecTaBIIeHVsI J0Ka3aTeIbCTB

Yceranosnenue GakTHIECKUX 0OCTOSATENHCTB IPAXKIAHCKOTO Jena, obec-
MeYCHUE BHIHECEHUS 3aKOHHOTO M 0OOCHOBAHHOTO CYJeOHOTO MOCTAHOBIIE-
HUSI HE TIPEJICTABIIAETCS BO3MOKHBIM O€3 pachpeiesieHus 00sS3aHHOCTEH 110
JIOKa3bIBAHHIO U MPEJICTABICHUIO IOKA3ATENbCTB.

VY4YaCTHUKM CIIOPHBIX MATEPUAIBHBIX MPABOOTHOIICHUH HE BIpaBe ca-
MOCTOSITEIBHO PaCIpeAeNATh MEXIy OO0 00S3aHHOCTH TI0 JOKA3bIBAHUIO
U TIPEJICTABIICHHIO JI0KA3aTeIbCTB. B IPOTHUBHOM Cilydae Takue ux JAeHCTBUS
He OyIyT UMETh HUKAKOTO IOPUINYECKOr0 3HAUEHHUS, TaK KakK JI0 BO30YXe-
HUSI TPAKIAHCKOTO Jiejia OCYIIECTBIEHHE CYJeOHOTO JTOKa3bIBaHHs BOOOIIE
0OECCMEBICIIEHHO.

TMopsiiok mpeACTaBieHUs I0Ka3aTebCTB, paclpe/eieHue 00S3aHHOCTH
IO JIOKa3bIBAHUIO HE MOYKET PENIAMEHTHPOBATLCS MaTepUaIbHBIM 3aKOHO A~
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TEJLCTBOM, KOTOPOE ONpEJEIseT JHIIb A0Ka3aTeIb,CTBEHHBIE MPE3YMITLIUH,
HarpyuMep MPEAIOIOKEHNE O COTNIACHU BCEX YUYAaCTHHUKOB COBMECTHOH CO0-
CTBEHHOCTH Ha COBEPILICHHUE C/EJIKH IO PACTIOPSHKEHNIO OOIIUM JIBHKHMBIM
HMYIIECTBOM OJIHUM M3 €ro yyacTHUKOB (1. 2 cT. 256 I'K), BiHa nepeBo34nKa
3a HECOXPaHHOCTH rpy3a win Oaraxa (. 1 ct. 750 I'K) u ap.

Bwmecre ¢ Tem odopmiieHre IEHCTBUI YIaCTHUKOB MaTepUalIbHBIX Ipa-
BOOTHOIICHUH (IpOCTasi MUChbMEHHas ()opMa IOrOBOPa, CIEIKH, CTPaXOBOH
TIOJTUC, KACCOBBIH (TOBApHBIN) YEK U T. [.) HOCHT MPEXE BCETO J0Ka3aTelib-
CTBEHHBIM XapaKTep M BBICTYIAaeT B KauecTBE MPEANIOCHUTKH CyJeOHOTO J10-
Ka3bIBaHHS 110 BEPOSITHOMY CIIOPHOMY ITPaBOOTHOLIEHHIO.

O01ue mpaBmiIa MpeCTaBICHIS JTJOKa3areabeTB onpeneinensl ¢T. 20 I'TIK
n yrounensl ct. 179 I'TIK. B rpaxnaHckoM mnporecce 00sS3aHHOCTH Mpea-
CTaBUTh HEOOXOMMBIE JIJIsl YCTaHOBJIEHHS UCTUHBI 10 JIeJTy JI0KA3aTelIbCTBa
JEXKUT HA CIOPOHAX, MPEMbUX JUYAX U OpY2ux 10puoudecku 3aunmepeco-
BAHHBIX 6 UCX00E 0eld JTUYAX.

Jlns BcecTOpOHHETO, MOTHOTO, OOBEKTHBHOTO BBLICHEHUS BCEX 00CTOS-
TEJILCTB, UMEIOIHX CYIIECTBEHHOE 3HAUSHHUE JUIS MTPAaBUIILHOTO paccMOTpe-
HUS U pa3pelleHus Jena, CyA CONeHCTBYeT yKa3aHHBIM JIMIAM MO0 MX XOJa-
TaliCTBY B UCTpeOOBaHMM JIOKA3aTENbCTB, KOTJA MPEACTAaBICHHE TaKUX J0-
Ka3aTeNbCTB JJIS HUX HEBO3MOXHO!,

B ocHoBanum pacrpeneneHusi 00I3aHHOCTEH 10 JOKa3bIBAHUIO JIEXKAT
cocTs3arenbHble Hadada. B coorBercTBuu co cr. 19 I'TIK B cnope mexay
c000¥ CTOPOHBI 00s13aHBI TOOPOCOBECTHO IOJIB30BATHCS MPHHAICKAIIN-
MU UM MaTepHajbHBIMU M MPOLECCYATbHBIMU PaBaMH M HCIIOIHSTD IPO-
LeccyabHbIe 00S3aHHOCTH.

OO0mue npaBuia pacnpeesieHnst 003aHHOCTEH 10 JOKa3bIBAaHHIO ChOp-
mynupoBaHsl B 4. 1 cr. 179 I'TIK, coracHo KOTOpo# kadkcdas cmopoua 0o-
Kasvieaem axmol, Ha KOMOpble CCHIIAEMCs KaK HA OCHOBAHUEe C80UX mpe-
608aHULL UTU BO3PAIICEHU.

JlaHHast HOpMa yroTpeoiIsieT TepMHUH «OpeMsi TOKa3bIBaHUsI», T. €. OCHOB-
Hasl TSOKECTB 9TOH IeSTEIbHOCTH JISKHUT Ha CTOPOHAX. B cyneOHOI npakTuke
TaKoe IOJIOKEHNE HEPEIKO TPAKTYIOT: «KMO HA YHO CCbIIAeMCs, MO Mo
u ooxaszvieaem».

XapakTepHbIM IIPUMEPOM B 3TOM CJIydae SIBISIETCS paclpeeseHue ope-
MEHH JIOKa3bIBaHHS 110 JeJIaM O 3aIlIUTe YECTH, JOCTOMHCTBA, JeJI0BOM perry-
Tanuu rpaxaan. Tak, cornacHo 1. 12 mocraHosneHus [lnenyma BepxoBHoro
Cyna Pecniyonuku benapycs ot 23 nexabpst 1999 r. Ne 15 «O npakTuke pac-
CMOTPEHUS CylaMH TPAXKJIAHCKUX JIeNl O 3allUTe YeCTH, JIOCTOMHCTBA U Jie-
JIOBOW pEMyTalum», €ClIi OCHaprBaeMble UCTIIOM CBEJIEHHS! ObIIIM BOCIIPO-

1 TToapoGuee 06 stom cMm. B § 15.1.
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n3BEeNIEHBI CPEACTBOM MaccoBoi MH(opMaruu U3 opHIHAIBHBIX CO00IIe-
HUH, BBICTYIUICHHH, UIYIIMX B 3Up, WK MOdydeHs! OT HHPOPMAIMOHHBIX
areHTcTB, TO npuMeHHuTenbHO K cT. 63 I'TIK cynpl MOKHBI MpUBIEKATh K
Y4YacTHIO B JIeJie B Ka9eCTBE OTBETUYMKA HAPSIY C PeAaKIUel CPeIcTBa Macco-
BOW MH(OPMaNMU OpPraH WIH JIMIO, SIBUBIINECS HCTOYHUKOM TaKoi HHQOp-
Manuu. B aTom ciydae 00s3aHHOCTB JI0Ka3bIBaHUs, YTO PACIPOCTPaHEHHBIE
CBEJICHUSI COOTBETCTBYIOT JI€HCTBUTEIFHOCTH, BO3JIAaraeTcsi Ha yKa3aHHBIE
oprad miy Jmno. OfHaKo yKa3aHHBIE CPEICTBa MAacCOBOM MH(OPMAaIUU HE
0CBOOOYKIIAIOTCSL OT OOSI3aHHOCTH 110 OIPOBEPKEHHIO HE COOTBETCTBYIOIINX
JIECTBUTENIFHOCTH CBEJICHHH, MMOPOYAIINX YECTh, JIOCTOMHCTBO WIIU JIENO-
BYIO pEIyTaluIio.

B cuity tpeboBanwmii cr. 153 I'K 00s3aHHOCTH J0Ka3bIBaTh, YTO PacHpo-
CTpaHEHHbIE CBEJCHUSI COOTBETCTBYIOT AEHCTBUTEIHHOCTH, BO3JIaraeTcsi Ha
oTBeTyHKa. Vcren qomKeH JoKas3arh JIMIIb caM (DakT pacrpoCTpaHeHHs 1Mo-
povaIIMX €ro cBeJIeHUH JUIOM, K KOTOPOMY TpenbsBieH Uck. [Ipu aToM oH
BIIpaBe IPEJCTAaBUTH J[OKA3aTeIbCTBa HECOOTBETCTBHS AEHCTBUTEIHHOCTH
CBEJICHMH, TOpPOYAlIHNX €ro YeCTh, JOCTOMHCTBO WIIN JIEJIOBYIO PEIyTalUIO.

B cityuyae npusnedenns paboTHHUKA K MaT€pHATLHON OTBETCTBEHHOCTH 0051~
3aHHOCTP JJOKa3aTh ()aKT IPUYMHEHNSI BPEZIa, a TAKKe HAJIMYKE JIPYTHX yCIo-
BUIi MaTepHallbHOH OTBETCTBEHHOCTH JIGXHUT Ha Hanumartene (4. 4 ct. 400 TK).

B cootBerctBuu ¢ 4. 2 ct. 179 T'TIK hakmul, komopuie, coenacro 3axomy,
npeononazaiomcsi ycmaHoIeHHbIMU, He nooaedxicam 0okasvieanuio. ORHAKO
B OIIPOBEPKEHUE UX MOTYT OBITH NPECTABIEHBI JOKAa3aTeIbCTBA.

JlaHHOE MOJIO’KeHNE BHICTYIIAET B KAYE€CTBE CIIEIMAIBHOTO MIPaBUiIa U Ha-
XOJIUT CBOE IIPUMEHEHNE B OTHOILIEHUH OTAENBHBIX KaTeropuil rpakJaHCKIX
JIelT, @ TaKXKe MPU PEIICHUH HEKOTOPBIX MPOIeCCyalbHBIX BOIPOCOB, B OCHO-
BaHUH KOTOPBIX JICKUT MPe3yMIIusl («IpearnonokeHne, pU3HaBaeMoe HC-
TUHHBIM, MOKa HE JI0Ka3aHO oOparHoe»') 0 HaJW4uH JUOO OTCYTCTBHH HC-
KoMbIX (pakToB. [Ipe3ymmiin BeipabaTeiBatoTCs Cy/1eOHON MPaKTHKON U Ha-
XOJISIT CBOE OTPaKEHUE B 3aKOHOJIATENILHBIX aKTaX.

OTAMYUTENBHBIM ITPU3HAKOM HPE3YMITIUH SBJISIETCS TO 00CTOSATEIHCTBO,
YTO OHA NPUMEHSETCS B CyZeOHOM J0Ka3bIBAHUH ITOMHUMO BOJIM YYaCTHUKOB
TPaKAAHCKOTO CY/IOTIPOM3BOJICTBA M OKa3bIBAET CYIIECTBEHHOE BIMSHHE HA
pacripezeneHre o0s3aHHOCTEl MO JoKa3biBaHKIO. COOTBETCTBEHHO B ITPO-
1ecce Cy/eOHOro JTOKa3bIBaHHUS HEMOCPEACTBEHHO yCTaHABIMBAETCS HAJM-
YHe WM OTCYTCTBUE NPE3IOMHUPYEMBIX (DaKToB.

B ropuandeckoit nureparype npe3yMIIuu Ki1acCu(GUIUPYIOTCS 10 pa3-
JIMYHBIM KPUTEPHUSIM HA BHUIBI. (PAKTHUECKHE M IOPUANYECKUE, OIIPOBEPIKH-

1 Oxeros C.1. CnoBaps pycckoro si3pika. — C. 752.
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MBI€ 1 HEOTIPOBEP)KUMEIE U T. 1. BakHOE mpakTHuecKoe 3HaYeHUE UMEET Jie-
JIEHUE MTPEe3yMIIHH B 3aBUCHMOCTH OT OTPACIIeBOH NPUHAIIE)KHOCTH:

a) MaTepHallbHO-IIPABOBbIC. JOOPOCOBECTHOCTU M Pa3yMHOCTH Y4aCTHHU-
KOB TpaXAaHCKUX MpaBooTHoeHui (a63ar 8 u. 2 ct. 2 ['K); BunbI mpodec-
CHOHAJILHOTO XPaHUTENSI 3a YTpary, HeJoCTady WIN HOBPEXKICHUE BelIeH,
npuHATHIX Ha xpanenue (. 1 ct. 791 T'K); oTI0BCTBA B OTHOLICHHH peOCHKa,
poxnenHoro B 6pake (4. 4 ¢t. 51 KoBC) u T. 11.;

0) mpoleccyanbHO-IPABOBBIE: J0OPOCOBECTHOCTH YUYACTHUKOB IPaKIaH-
ckoro cynonpoussoactea (ct. 13 I'MIK), ucTuHHOCTH OUIUATBHOTO JAOKY-
meHnTa (4. 1 ct. 193 I'TIK), 3HaHHS MpOLIeCCYaNbHOTO 3aKOHA | JIP.

B oOmem mnane cMbIci 0003HAYEHHBIX IMPE3yMIIMH B TPaskAaHCKOM
CYZIONIPOM3BOJICTBE 3aKJIIOYAETCS] B PAalMOHAIBHOM PpACIpeleseHuH 00s-
3aHHOCTEW JOKa3bIBaHUS MCKOMBIX (DAKTOB MJIM UX ONPOBEPKEHHS HCXOIS
13 CIOKHOCTH Jera. Hanpumep, B 00s13aTeNIbCTBaX BCIIEACTBUE TPUYHHEHNUS
Bpena JeicTByeT npesymius BuHbl npuaunanTens (m. 2 ct. 933 I'K) — nutio,
MIPUYMHUBIIEE BPE, 0CBOOOXKIAETCS OT BO3MELIEHUsI Bpe/a, €CIIN JIOKaXET,
YTO BpeJ MPUYMHEH HE 110 €0 BUHE. DTO O3HAYAET, YTO B IIpOIECCe CyIeOHO-
ro pa3OuparensCcTBa fena 00si3aHHOCTH MO JTOKAa3bIBAHUIO PaCIIPeNeIsIIOTCs
CJIE/TyFOLMM 00pa30M: UCTel] J0Ka3bIBaET JIUIIb caM (haKT NPUINHEHUS Bpe-
Jla OTBETYMKOM M €T0 pa3Mep, MPU 3TOM JI0OKa3aHHOCTb 3THX (DAKTOB Ipe3io-
MHUPYET BHHY OTBETYMKA, KOTOPYIO MCTEIl HE JIOKa3bIBaeT. B cBoro ouepesns,
OTBETYHK JIOKa3bIBAET CBOIO HEBHHOBHOCTH. Ecim 3T0 cienars emy He ynaer-
csl, TO CyJ| Y/IOBJIETBOPSIET 3asBICHHBIE HCTIIOM TPEOOBAHMS O BO3MEIIEHUN
MIPUYNHEHHOTO Bpea.

0O0603Havast MEKANCIUIUTMHAPHBIE CBSI3U C YTOJIOBHBIM IPOLIECCOM B KOH-
TEKCTE paccMaTpUBaeMOH ITPOOIIEMBI, CIIEyeT TaKKe OTMETHUTD, YTO yKa3aH-
HBIE BBIIIE 00S3aHHOCTH I10 JIOKa3bIBAHUIO U IIPEJICTABICHHIO JT0KAa3aTeIbCTB
B IPXIAHCKOM CYJONPOMU3BOJCTBE UMEIOT CYIIECTBEHHBIE OTIIMYUUS OT pac-
TIpe/ieNieHNst TakKuX 00s13aHHOCTEH B YTOJIOBHOM CyAonpoun3BozcTse. Tak, co-
mracHo 4. 2 cr. 102 YIIK 006s13aHHOCTH JOKa3bIBaHUSI HAIWYHSI OCHOBAHHIH
YTOJIOBHOM OTBETCTBEHHOCTH, BUHBI OOBHHSIEMOTO U IPYTUX OOCTOSITENBCTB,
HMMEIOUINX 3HA4YEeHHUE 110 YTOJIOBHOMY JIENY, JIS)KUT Ha OpraHe yroJIOBHOTO
TIpecieioBanysi, a B CyAeOHOM pa3dMparenbCcTBE — HAa TOCYAAPCTBEHHOM
1 4YaCTHOM OOBHHHMTEJIE, 32 UCKIFOUYEHUEM JIe]l YCKOPEHHOTO IPOU3BO/ICTBA,
paccMmarpuBaeMbIX 0€3 yJacTHs TOCYAapCTBEHHOTO OOBHHHTEIIS.

B nensix HemonymeHus 3710ynoTpeOieHns TpaBaMu B IIPOIIECCe JIOKa3bl-
BaHMS 110 TPAXKJAHCKUM JIeJIaM YCTaHOBJIEHBI IPABOBBIE MOCIIEACTBUS TAKMX
JIECTBUIA: TPU YCTaHOBJIEHHH (DaKTOB 3JIOYNOTpeOIeHUH Npencenareib-
CTBYIOIIMI OTKJIOHSIET XOJaTaiicTBa 00 MCCIIEIOBAHUHN J0Ka3aTeNIbCTB, €CIIN
OHU HE OTHOCSTCS K JENY, SIBISIOTCS HEJOMYCTHMBIMH WJIM €CIIH CHOPHBIE
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(aKTHI yiKe YCTaHOBIEHBI C TIOMOIIIBIO APYTHX TOKA3aTEIBCTB, @ CTOPOHBI Ha-
CTaMBAIOT HA UX MCCJIEMOBAHUHU TOJBKO C IEJBI0 3aTSTHBAHKS HPOIIECCa 10
neny (ct. 288 T'TIK).

13.4. OTHOCMMOCTH 0Ka3aTeILCTB
Y JOITYyCTMMOCTB CpelICTB I0Ka3bIBaHWMsI

B 3akone (4. 2 ct. 25 T'TIK) 4eTko chopMyaHpOBaHbI 3a1a4H, CTOSIINE TIe-
Pen CyIoM B IpakJaHCKOM IPOLIECCE: Cy OPraHU3yeT MPOLECC MO IpakaH-
CKOMY JIeJly C MUHUMAaJIbHO HEOOXOIMMBIMH 3aTpaTaMy CHJI, CPEICTB, BpeMe-
HU U o0ecrieyrBaeT B IpeJiesiaX YCTaHOBJICHHBIX aKTaMH 3aKOHOJIATeNIbCTBA
CPOKOB pelIeHHE 3a/1a4 TPaKJaHCKOTO IPOIECCyaTbHOTO 3aKOHO/IATENbCTBA.

CyOBbeKTaMH JI0Ka3aTeIbCTBEHHOH NESITEIbHOCTH B TPAXKIAHCKOM CYIIO-
TIPOU3BOJCTBE SIBJSIFOTCSI CyA M IOPUINYECKH 3aMHTEPECOBAaHHBIE B HCXOJIE
Jiefia JIMI@, TPy 3TOM Ha Cy/ B CHJIy NIPSIMOTO YKa3aHUs 3aKOHa HEToCpen-
CTBEHHO BO3JIO)KEHA 00513aHHOCTh 110 JJ0Ka3bIBAHHIO, OT KOTOPOI OH OTKa3aTh-
cs He B ITpaBe. PeleHne cyJoM IIoCTaBIeHHBIX 3a/1a4 JOCTUTaeTCs Pa3IHYHbI-
MH TIPOIIECCYaIbHBIMH CPEACTBAMH, B TOM YHUCIIE C HCIIONB30BaHUEM ITPABHUIT
00 OTHOCUMOCTH JJOKa3aTeIbCTB U IOITYCTUMOCTH CPEJICTB JIOKA3bIBAHUSI.

CyneGHOe /10Ka3aTeIbCTBO CTPYKTYPHO COCTOMT M3 JIBYX OOs3aTeNbHBIX
SIIEMEHTOB. cofiepkaHus (CBeneHHs O (akTax, BXOMSIMX B MPEAMET JOKa-
3bIBAHMS) U TPOLIECCYATBHOM (opMbI (cpescTBa ToKas3biBaHus). [1epBblii ae-
MEHT CBSI3aH C KaTreroprell «OTHOCHMOCTB>», BTOPOH — C KaTeropuen <iomy-
CTUMOCTB». VIMEHHO HaJIM4Me TaKUX MPU3HAKOB, KAK OTHOCHMOE COZIepKaHHe
U JIOITyCTHMast 3aKOHOM (pOpMa €ro CyIeCTBOBaHMsI, 00ECIIEUNBAIOT COOTBET-
CTBHUE J0KA3aTeNIbCTBA HEOOXOAUMBIM I10 TPKJAHCKOMY JIETy CBEICHHSIM.

ComnacHo 4. 1 ct. 180T'TIK cyo npunumaem k paccmompenuro moavKko me
U3 NPeoCcmasaenHblx 00KA3amenbLCms, KOmopble uMelom 3navenue 05 0end.
JlpyruMu cioBaMu, NpUHUMas J0Ka3aTesIbCTBa, CY/ JOJKEH IIPEXJIE BCETo
OTIPEJIETINTh UX OTHOCHUMOCTD K Jeiny. J[aHHOe moyokeHHue MojapasyMeBaeT
HCIIONIb30BaHKE B CyeOHOM JIOKa3bIBAaHMH MO KOHKPETHOMY JIeTy HE BCEX
CBEJICHUH, €T0 KacaloIUXcsl, a TOJILKO TeX, KOTOPbIe MMEIOT HETIOCPEICTBEH-
HO€ OTHOIIICHUE K YCTAaHOBJICHUIO HCKOMBIX (DaKTOB.

CornacHo 1. 4 mocraHoBnenus [Inenyma BepxoBHoro Cyna PecryOnuku
Benapyck ot 28 centsiopst 2000 1. Ne 7 «O npakTuke NpUMEHEHHUS CyJlaMu 3a-
KOHOJ/IaTENbCTBA, PETYIIUPYIOIEr0 KOMIIEHCAI[MIO MOPAJIFHOTO BPEa» MpaBo
Ha KOMIIEHCAIIMIO MOPAJIbHOTO Bpe/ia B CIIydasX pacpOCTpaHEeHNUs CBEACHHH,
KaCaroUIMXCsA YaCTHOHM U3HH, TUYHON U CeMENHON TalHbl, BOSHUKAET MpHU
YCIIOBUY NPUYUHEHHSI TPAXKIaHWHY HPABCTBEHHBIX CTPaZaHUi HE3aBUCHMO
OT TOTO, SIBJISIIOTCS JIM PAaCTIpOCTPaHEHHBIE CBEICHUS TOPOYAIIUMH HITH HET.

B aT0i1 cBsI3M, HanpuMep, MyONMuKanys B ra3ere, colep)Kamiasi CBeICHUS
0 TIPOUCXOXJICHUU peOEHKa, B CBUJIETENBCTBE O POXKICHUH KOTOPOTO OTLIOM
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3alMCaH TrpaxaaHuH b., Ipy HaTUYUK y HETO 3a00JICBaHUS, HE TTO3BOJISIO-
IEro OBITh OMOIOTMYECKUM OTIIOM, MMEET J0Ka3aTeIbCTBEHHOES 3HAYCHUE
IO JICJTy O KOMIICHCAITUH MOPAIBHOTO Bpe/ia, MPHYHHEHHOTO PACIPOCTpaHe-
HHEM CBEJICHHMII 0 ceMeWHOIl TaitHe. BMecTe ¢ TeM Takue cBelIeHUs HE UMe-
FOT HUKAKOTO 3HAUCHUSI JUIS JIeNia O B3BICKAHUY AJIUMEHTOB C TpaknaHuHa b.
B MOJIB3Y 3TOTO peOCHKA.

CreyeT OTMETHTh, YTO 3HAYCHUE JIUISI KOHKPETHOTO JIeJia MOTYT UMETh
HE BCE CBEJCHUSA, COACpIKaNIUecs, HapUMep, B IIUCEMEHHOM JIOKA3aTeihb-
crBe (MHChbMe, TPUCIAHHOM ajpecary W3-3a IPAHHUIBl €ro JAPYroM, O €ro
TPYIOBOH JEATEIEHOCTH, JOXOMAX, POJC 3aHITUM, YCIOBUSIX MMPOXKUBAHUS,
0COOEHHOCTSX MUTAHUSI MOCIIEHETO), a JIUIIb OJJMH €r0 HEOOBIION 130/
(dpasza o TOM, YTO OH MOMHHT O CBOEM JIOJII'€ U KOTJAa Hy>KHas CymMMa Jie-
Her OyJIeT y HEro Ha pyKax, OH MX Mepennier). B 3ToM ciydyae 0THOCMMOCTh
JTOKA3aTe)IbCTBA PACKPHIBACTCS Yepe3 TMOHSATHS <HEOOXOIMMEBIC CBEICHUS
U «CITyYaiHbIC CBEICHUS IPUMEHUTEIHHO K (haKTaM, BXOASIIIM B TIPEAMET
JTOKa3BIBAHUSI IO JICNTy O B3BICKAHWH JCHEKHBIX CPEICTB C JODKHUKA. s
MIPABUJIBHOTO M CBOCBPEMEHHOTO Pa3pelICHHUs JaHHOTO Jeja MO CYIIECTBY
3HAYCHUE UMCIOT TOJILKO HEOOXOIMMEBIC CBE/ICHUS. B puBeIeHHOM mpuMepe
HEOOXOMUMBIMU SIBIISTFOTCSI CBEIICHUSI, CONEpIKAIIUECs B YKa3aHHOU (pase,
B CBOIO Ouepe/lb, CBEACHUS 00 YCIIOBHSIX MPOXKUBAHHS 3a TPAHUIICH SBIIS-
FOTCSI CITy4alHBIME (OHM OTHOCSITCS K JAHHOMY JIENy B CHITy HEISTHMOCTH
MUCBMEHHOIO JIOKA3aTeNbCTBA, HO HE UMEIOT VIl HETO 3HAUCHUS).

B cootBercTBuu ¢ 9. 2 ct. 180 I'TIK nurio, mpeacTaBisonee JoKa3aTelb-
cTBa TUOO XOmaTaicTRyIOIIee 00 UX UCTPEOOBAHNH, JOJIKHO YKa3aTh, KAKHE
(haKThI, IMEIONINE 3HAYCHUE JIJIS JIe)Ia, MOTYT OBITh YCTAHOBJICHBI 3TUMH JI0-
Ka3aTeJIbCTBaMH.

OTHOCHUMOCTE JTOKA3aTeNIbCTB K pacCMaTpUBacMOMY JENy OIpesess-
€TCS TOJIBKO CYIbEH MCXOMI U3 MpeAMeTa JOKa3bIBAHUS MPUMEHHUTEIBHO K
KOHKPETHOMY CIIOPHOMY IPaBOOTHOIICHUIO. FOpHIuveckn 3aUHTEPECOBaH-
HBIC B UCXOJIE JIeja JIUIA, IPEACTAaBISS J0Ka3aTeIbCTBa, MOTYT ONIHOUTHCS
B OIICHKE WX OTHOCHUMOCTH JINOO CO3HATEIILHO CTPEMHUTHCS BBECTU CYJI B 3a-
OJyXJIeHHE TPUMEHHUTEIBHO K O0BEKTY CYIeOHOTO MTO3HAHUS.

JIuio, xomaraiicTByroITiee O BBI30BE CBUIIETENS , 00S3aHO YKa3aTh CYy (DaKThl,
KOTOPBIC CBUJICTEITH MOYKET ITOITBEPIUTE FITH OTIPOBEPIHYTH, & TAKAKE €10 (haMul-
JIMIO, COOCTBEHHOE MMS1, OTUECTBO U MECTO JKHTeNbCTRa (4. 2 cT. 186 I'TIK).

Takum 00pa3oM, HaTMYUEe TPSAMOU CBS3U JOKA3aTeIhCTBA C UCKOMBIM
(hakTOM SIBIISETCS TJIABHBIM IMPH3HAKOM, XapaKTEPU3YIOIIUM OTHOCHUMOCTH
JTOKa3areNibcTBA K JaHHOMY jeny. [lomoxkeHue 00 OTHOCHMOCTH JIOKa3a-
TEJIBCTB HAIIPABJICHO HA PEATU3AIMIO IPUHITHITA MTPOIESCCYATBHON SKOHOMHU
Y TIO3BOJICT «(DUIIBTPOBATHY» JIOKA3aTEIILCTBA HA 3HAYUMBIC JUTSI JIeNia U He
HAMeEIOIIUE AJI HETO 3HAYCHUS.
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I[ToMHUMO OTHOCHMOCTH JIOKa3aTeJIbCTB B TPAXKIAHCKOM IPOIIECCE CYIIIe-
CTBYET MPABUIIO 0ONYCMUMOCIU CPeOCmE O0KaA3bl6aHUsl, KOTOPOe KacaeTcs
TOJILKO MPOIECCYaTbHON (OpMBI T0Ka3pIBaHus. Haiure uin OTCYyTCTBHE HC-
KOMBIX (haKTOB Jiej1a 1Mo OOIIEeMy MPaBHITy MOYKET YCTAHABIUBATHCS MIPU TIOMO-
TIY JTFOOBIX UMEIOIIMXCS CPENICTB JIoKasbiBaHMs. Bmecte ¢ Tem ct. 181 I'TIK 3a-
KPEIUICHO BAXKHOE TTOJIOKEHHUE — (DAKmMbl, KOMOPble N0 3AKOHY OOINCHbL ObIMb
NOOMEEPIHCOEHbL C NOMOUBIO ONPEOELeHHBIX CPeOCME OOKA3bLBAHLSL, He MO2YyMm
NOOMEEPIAHCOAMbCIL HUKAKUMU OPY2UMU CPeOCMEAMU OOKA3bl8AHUSL.

DTO MPaBWIO 03HAYAET, YTO CCJIM B HOPMAX MAaTepHAIHHOTO WIH IIPO-
[IECCYAITBHOTO TIPaBa MPSMO MPOMUCAHO, KAKUe MMEHHO CPEICTBa JIOKAa3bI-
BaHMS HAJUIEKUT MCIIONIB30BATh MPU PA3PEIIEHUH TEX WM UHBIX CIIOPOB, TO
(haKThl, BXOJSIIME B ITPEAMET JOKA3bIBAHUS 110 TAKOMY JEY, TOJKHbI OBITH
MOATBEPKICHBI TOJIBKO UIMU U HUKAKUMHU JAPYTUMH, T. €. 3aKOH OTPAaHUYHBAET
UCTIOJI30BaHUE [IOKA3aTEIbCTBEHHOTO HHCTPYMEHTAPUS.

Bce HopMBI, Kacaromuecs IpaBuI JOMYCTUMOCTH OTPE/ICIICHHBIX CPEICTB
JIOKa3bIBaHUS JUIs YCTAHOBIICHUSI UCKOMBIX (haKTOB, YCIOBHO MOXKHO pasjie-
JIUTH HA CIICTYIOIUE PA3HOBUTHOCTH:

3aIpenaroue UX UCIOIb30BaHuUE;

MpeyCMaTpPHUBAOIIUE UX HCIIOIb30BaHHE.

Knaccrmaeckum mpuMepoM HOPMEI, 3alpeliatolieid UCTIONL30BaHUE OMpe-
JIEJICHHBIX CPEJCTB JOKa3biBaHus, sBisercs 1. 1 ct. 163 'K — Hecobmrone-
HHE TPOCTON MUCHMEHHOU (POPMBI CIIEIIKH JIUIIAET CTOPOHBI IPaBa B CIIyJae
CIIopa CChUTAThCS B MTOJTBEPIKICHHUE CIICIKH U €€ YCIOBUI Ha CBUJICTEIbCKHE
MOKa3aHusl, HO HE JIMIIAET UX MpaBa MPUBOIANUTH MUCHMEHHBIE U JPyTHEe JI0-
Ka3aTe/ibCTBa, HE SIBJSIFOIIMECS CBUIETEILCKUMH MTOKAa3aHUSIMH.

JlaHHOE TpaBWIIO YCTaHABIMBAET MPSIMOW 3alpeT Ha WCIIOIL30BAHUE
TAKOTrO CPEJICTBA JIOKA3bIBAHMS, KaK CBHJCTEILCKUE MOKA3aHUs, MPU TOM-
TBEPKJICHUM 3aKJIFOUCHHUS CICIKHU U €€ YCIOBUH B ClIy4yae HECOOIONCHUS €¢
MIPOCTON MUCHMEHHOH (HOPMEL.

AHayoruyHple MpaBuiia MPEIyCMOTPEHBI JUIss JO0roBopa 3abima (m. 2
ct. 765 I'K), ocnapuBaHue KOTOPOro MO 0€37eHEKHOCTH MTyTeM CBHUJIETEb-
CKHX MOKa3aHUI HE JIOMYCKAETCs, 32 HCKITFOUCHUEM CITydacB, KOryia IOTOBOP
OBUT 3aKJTFOYCH TIOJ BIMSTHUEM OOMaHa, HACHIIUS, YIPO3bl, 3JIOHAMEPEHHOTO
COTJIAIIICHUSI TTPEICTABUTEIIS 3aEMIIUKA C 3aiIMOJIaBIIEM UJIH CTCUCHHUS TSDKE-
JIBIX 0OCTOSATEIHCTB.

JIpyrvMu CIIOBaMU, CBUETEILCKUE TIOKA3aHUS B PACCMATPUBAEMBIX CITYy-
yasgx OyayT SBIATHCSA HEAOMYCTUMBIMH CPEICTBAMU JOKA3bIBAHUS B CHIIY
MPSIMOTO YKa3aHUsI 3aKOHA.

W Hao0OpOT, O OTACTHHBIM KaTErOpUsM JIeJ HOPMATHBHO 3aKPEIUICHO
MPEIUCAaHUe CyJy HCIIONIE30BATh OINPECIICHHBIC CPEICTBA JTOKA3BIBAHUS.
Tak, Hampumep, Mo JejaM O MPU3HAHUU TPaXKITaHWHA HEICCCHOCOOHBIM
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(ct. 374 T'TIK) cynps B mopsiike MOJATOTOBKH Jiefia K cyneOHOMY pa3bupa-
TENbCTBY NP HAIWYUH JOCTATOYHBIX JAHHBIX O MYIICBHOH OOJIC3HU WITH
cr1aboyMHH TpaKIAaHIHA HA3HAYACT JUISL OTIPE/ISIICHHS €0 MCUXHIECKOro CO-
CTOSIHHS CYACOHO-MICUXUATPUYECKYIO KCIIepTU3y. B 1aHHOM ciydae 3aKoH
npeaycMarpruBaeT 00S3aHHOCTb Cy/la He OTKJIOHATh, 8 UMEHHO HCIONb30BaTh
IpH Pa3pelIeHuH NOJ00HOT0 Poaa Jed TAaKOe CPEICTBO JOKa3bIBAHHS, KaK
9KCIIEPTH3Y.

13.5. Kimaccmdmkarms mokasaTeIbCTB

Muoroo6pa3sue 10Ka3aTeIbCTR, HCIONb3YEMBIX B TPAXKIAHCKOM CYI0IPO-
M3BOJICTBE, IMPEAINOIAraeT MX TEOPETUYECKOE U3YUYEeHHE W OCMBICIIEHHE C
TOYKY 3peHus GOPMBI U cozepkanus. [ MpaBUIBHOTO U CBOEBPEMEHHOTO
PacCMOTPEHHUS U Pa3pelIeHUs TPk IaHCKUX el BO3HUKAET HEOOXOMUMOCTh
B MOJIYYEHHU PACHIMPEHHBIX 3HAHUN O XapaKTEPHBIX CBOMCTBAax m0Ka3a-
TENbCTB. Takue 3HAHWS MMEIOT MPEX/E BCErO MPAaKTHUYECKYIO HaIlpaBiicH-
HOCTh M CIOCOOCTBYIOT Ha/UIEXKaIleMy OCYIIECTBICHHIO J0Ka3aTeIbCTBEH-
HOM JIeATEIBHOCTU Ha OTAEJBHBIX €€ dTanax: cooupanus (uctpeboBaHuUs),
HCCIIEI0BAHMS U OL[CHKH J0Ka3aTeIILCTB.

B Teopuu rpaxaaHCKOTrO MPOIECCYalbHOrO MpaBa CYIIECTBYET pa3BeT-
BJIEHHAs KJacCU(UKAIUS JOKA3aTEIbCTB, KOTOpPas BCTPEUYAETCS B IyOIIHKa-
IIUSIX MHOTUX aBTOpPOB. B 00I1eM 1uiane cyaeOHbIe J0Ka3aTebCTBA MOTYT
KJIaCCU(PUITUPOBATHCS 10 CIIEAYIOIIMM OCHOBAHUSM:

1) B 3aBUCUMOCTH OT COOTBETCTBUS 3aKOHO/IATEIHLCTBY TOPSAIKA MOTyUe-
HHS CBEJICHUMN;

2) B 3aBUCHMOCTH OT MCTOYHHKA TOJyYESHUS CBEICHUH;

3) 1Mo xapakTepy CBS3U COJEPIKAHUS C UCKOMBIM (haKkToM;

4) o criocody GpopMHUpOBaHUS;

5) B 3aBUCHMOCTH OT CTENIEHHU UCCIICIOBAHHOCTH U OIICHKH.

B 3asucumocmu om coomeemcmaeus 3aKOHO0AMENbCHEY ROPAOKA NO-
JIYUeHUsL C6e0eHUNl TOKA3aTeIbCTBA MOAPA3ICIIAIOTCS Ha TOYyYeHHbBIE B CO-
OTBETCTBUM C 3aKOHOM (3aKOHHBIE) M TMOJYYEHHbIE C HAPYIICHUEM 3aKOHA
(He3aKOHHBIE).

Joxazamenvbcmea, nonydeHnvle 6 COOMEEMCMEUL C 3AKOHOM, — TaKUe
cBelleHUs O (haKkTax, BXOSIIMX B MIPEAMET JOKA3bIBAHUS 10 TPAXKIAHCKOMY
JIeITy, TIPHU NOJTyueHNH (3aKperyICHUH, PUKCAIIMN) KOTOPBIX HEe ObLUTH HapyIiie-
HBI PABOBbIE TMPEINUCAHMS, HATPUMEP KACCOBBIN Y€K, BBITAHHBIN MPOIaB-
1IOM TOKYTATEeNt0, MyOaryHas BUIEOCHhEMKA MPOIEAYPhl OpakoCcoYeTaHus,
IK3EMITISIP 3aKTFOYEHHOTO JOTOBOPA HaiiMa MUJIOTrO MOMEIIEHMS, TyOnuKar
YTEPSIHHOTO MAcIopTa M T. II.

B cBoro ouepens, cormacHo 4. 2 cr. 240 I'TIK ceederus, nonyuennvie ¢
Hapyuienuem 3aKoHa, He MOTYT CIIY)KUTh TI0KA3aTelbCTBaMHU 10 jaeny. Hanpu-
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Mep, 3BYKO- M BHJIEO3aIMCh, TMCbMEHHBIE JOKYMEHTBI, COJIEpXKallie CBee-
HUSI 0 IMYHOM )KU3HU IPaKAaH, OCATAIONINE Ha TAHY NX KOPPECTIOHICHIIHH,
Teste()OHHBIX M MHBIX COOOIIEHNH, Ha UX YECTh U JJOCTOMHCTBO, ITOJTy4YEHHbIE
CKPBITBIM TyTeM (TIPH YCIOBUH OTCYTCTBUSI IPSIMOTO JIO3BOJICHHUSI 3aKOHA 00
9TOM), HE UMEIOT FOPHIMYECKON ChIbl. He3aKkOHHOCTh MOpSAKA MOTyYeHHs
JIOKa3aTeIbCTBEHHBIX CBEICHUH MOXET OBITh OOHapyXeHa He TOJIBKO B MO-
MEHT UX MIPEI0CTaBIEHHS, 2 3HAYUTEIIHLHO ITO3KE, HAIIPHMED B ITPOIIECCE OCY-
IIECTBIICHNUS CyIeOHOTO TOKA3hIBAaHMS Ha JII000H ee cTauH.

Crnenyet OTMETHTB, YTO B TPAXKIAHCKOM IPOIECCYaTbHOM 3aKOHOAATEIb-
CTBE HE B ITOJHOH Mepe OTpa)keHbl 0COOEHHOCTH ITOTYYEHHs U HCIIONb30Ba-
HUSI JT0KA3aTeIbCTB MPU MOMOIIM MOCIEAHNX AOoCTmkeHni | T-TexHomornit
(cmerManpHOM TEXHHUKH, aBTOMOOUJIBHOTO BHACOPErHCTPATOpa, Kamep BU-
JICOHAOITIOZICHH S, COLIMATIBHBIX CETEeH U T. J1.). DTO, B CBOIO OYEPEIb, CO3aeT
B IIPaKTUYECKOH JAEATEILHOCTH CY/IOB OIpe/IeIEHHbIE 3aTPyAHEHHS TIPH OCY-
IIECTBJICHUH JJOKA3bIBAHUS 110 TPAKIAHCKUM JeJaM.

B 3asucumocmu om ucmoyHuKa noayueHus céedenuii paiInyarT 10-
Ka3aTeJbCTBa JIMUHBIE U TIPEJMETHBIE, COOTBETCTBEHHO HCXOJISIIUE OT Yello-
BEKa U MaTepPUAILHOTO 00BEKTa.

Jluunvie 0oxkazamenbcmea BCETIA UCXOIAT OT JIFOAEH, B CO3HAHUU KOTO-
PBIX HETOCPEJCTBEHHO BOCIPUHUMAINCH UCKOMBIE (paKThl, HAalpuMep 00b-
SICHEHUS! CTOPOH, TPETHUX JIUI, CBUJETEIHCKHE IOKAa3aHUsl, 3aKITIOUEHHS
9KCTIepToB U Ap. HeoOXoquMo OTMETHTH, YTO JUISl JIMYHBIX JI0Ka3aTeIbCTB
XapaKTepHO HaMuyKe CyObeKTHBHOTO (hakTopa (3aHHTEepeCOBaHHOCTh B HC-
XOJIe JIeNa, TOJ, BO3PACT, COCTOSIHUE 37I0pOBbsl, BOCIIUTAHUE, IPABOCO3HAHHE
U T. J.), T. €. OHH HE UCKIIFOYAIOT BEPOSTHOCTH HCKAXKEHHS (DAKTUUCCKHX CBe-
JICHUH, a CIIe0BaTeIbHO, TAKUE JJOKa3aTeNbCTBA JOIKHBI OBITh MOJKpEILIe-
HBI IPYTUMH J10KA3aTeIbCTBAMH (TMChbMEHHBIMH, BEIIECTBEHHBIMH U IID.).

IIpeomemnsvie Ooxazamenbcmea WCXOAAT OT Pa3IMYHBIX OOBEKTOB Ma-
TEpUAIILHOTO MUpPa. B oTIIMuMe OT JTMYHBIX OKA3aTeNbCTB CBEACHHUS, ONTY-
YaeMble U3 MPEIMETHBIX JOKa3aTeNbCTB, KaK MPaBUiI0, HOCIT 00bEKTHBHBIN
xapakrep. K HUIM OTHOCSITCSI MMChbMEHHBIE, BEIIECTBEHHbIE JI0Ka3aTeNbCTBa,
3BYKO- ¥ BUJICO3AITUChH, KHHO- U BUACO(UIBMBI U T. 1.}

Ilo xapaxmepy ceésa3u cooepicanus ¢ ucKOmMovlM hakmom cyneOHbIe 10-
Ka3aTeJbCTBa MOPA3IEISIOTCS Ha Npsmble U KOCBEHHbIE.

Tpsamvle dokazamenbcmea — 3TO TaKUE T0KA3ATENBCTBA, U3 COEPIKaHHS KO-
TOPBIX BHITEKAET HEIOCPEICTBEHHAs, OJJHO3HAYHASI CBSI3b C (haKTOM, ITOJIeka-
MM yCTaHOBJIEHHIO. Taxast CBSI3b MO3BOJISIET C/IeIaTh OMH HEPOTHBOPEUUBBII
BBIBOJ] O HAJIMYHMH HITH OTCYTCTBUH UCKOMOTO (hakTa (Hanpumep, CBUNIETENBCTBO
O POK/ICHWH, BBIIAHHOE B YCTAaHOBJICHHOM IIOPSIKE, SIBISETCS TTMCHMEHHBIM

1 Boniee moapo6HO 0 HUX peub noiinet B § 14.3, 14.4, 14.6.
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TIPSIMBIM JTOKA3aTEIECTBOM, MONTBEPIKIAFONTNM (haKT IPOUCXOKICHHS peOCHKa
OT ONpE/IENICHHBIX POIUTENEH; TPYIOBasi KHMXKKA, B KOTOPOM cofiep KaTcs CBejie-
HUSI O XapaKTepe TPYIOBOU JEATEIBHOCTH paOOTHHUKA, SBISETCS MTUChMEHHBIM
TIPSIMBIM JIOKA3aTETECTBOM, TIOITBEPKTAFOIINM (haKT UCTIOTHEHHS PAOOTHUKOM
orpe/ieIeHHBIX 00SI3aHHOCTEH, BRITEKAIOIINX U3 TPYAOBOTO JOTOBOPA).

Kocsennvimu aBasItoTCS TaKKe 10Ka3aTeNIbCTBA, COAEPIKAHUE KOTOPBIX UMe-
€T OToCpeI0BaHHbIe (HEOIHO3HAYHbIE) CBSI3H C PA3IUUHBIMHU 00CTOSTEIHCTBAMH
TPaXIAHCKOTO JIeTia, YTO NPUBOAUT K BEPOSITHBIM BBIBOJIAM O CYIIIECTBOBAHUM
WM OTCYTCTBHU MCKOMOro (akra. Hampumep, mpocs0a OTBeTYHMKA O MPEIO-
CTaBJICHUH MY JICHET B3aiMbl, n3nokeHHast B CMC-COOOIEHUY K HCTITY, STBIIS-
€TCsl JINIIb KOCBEHHBIM JI0Ka3aTeIbCTBOM 3aKIIOUEHHUSI MEXKTy HUMH JJOTOBOPa
3aiima. Ho Bce e Takast pock0a MO3BOJISIET MPEIOIOKUT, YTO UCTEIT IPEI0-
CTaBHWJI OTBETYMKY JEHBI'U B3alMbl. Ecin *e B Jiesie UMeeTcs paciiucKka OTBET-
YHKa, B KOTOPOW OH MPOCUT OTCPOYUTH BO3BPAT JIONTa, TO OHA OY/IET SIBIATHCS
MPSIMBIM MTUCbMEHHBIM JIOKA3aTeIbCTBOM 3aKIIFOUEHUSI IOTOBOPa 3aiiMa.

[IpakTHyeckoe 3HaYeHNE JAHHOW KJIACCHU(HKAIMH 3aKII0YaeTCsl B TOM,
YTO MPH OCYIIECTBICHUH JOKa3bIBAHUS 10 TPAKIAHCKUM JI€IaM KOCBEHHBIE
JIOKa3aTeNIbCTBA MCIOJIB3YIOTCSl B T€X CIIydasiX, KOrJa B JieJe OTCYTCTBYIOT
MIPSIMBIC JTOKA3aTEeNILCTBA JTHOO WX HEIOCTAaTOYHO, a TaKXkKe JUIS TPOBEPKU
U MOATBEPKIEHUS (OTPOBEPIKEHMUS) C UX MOMOIIBIO MPSIMBIX JI0KA3aTEbCTB.

Ilo cnoco6y ghopmuposarus cyneOHbIe TOKA3aTEILCTBA MOAPA3ICIIOTCS Ha
NEpBOHAYAIILHBIE U MPOU3BOHBIE. Takoe JereHrne 0CHOBaHO Ha CaMOM Mpoliec-
ce (hOPMUPOBAHUSI CBEICHUH O (paKTaX, BXOISIIUX B MPESTIMET JOKA3bIBAHUSL.

Tlepsonauanvrvle dokazamenbcmea 9aCTO UMEHYIOT TICPBOUCTOUHUKAMH.
Iponecc GopMupoBaHus COmEPIKAIIUKCA B HUX CBEACHUN HEMTOCPEICTBEH-
HO CBSI3aH C 3aKpeIUICHUEM (haKTHYCCKUX JCHCTBUHN WU COOBITHIA B MAMSITH
YeNIoBeKa, MaTepHaIbHOM HOocuTene wHpopMmarwu. [lepBoHAYaIBHBIME JI0-
Ka3aTebCTBAMH SIBIIAIOTCS, HApUMEp, JUIEH3Us (pa3pelieHie) Ha MpaBo
3aHIATUSI ONPEAECIIEHHBIM BUJIOM SKOHOMHUYECKOH JesTeIbHOCTH, KaCCOBBIM
YyeK, 3aBellaHue, CBUICTEILCKUE TIOKa3aHUs OYCBHU/IIIEB U T. 1.

Ilpouszeoouvie dokazamenbcmea BOCTIPOU3BOAAT (KOMUPYIOT) COmEpKa-
HUE MEPBOHAYAIBHBIX J0Ka3aTenbcTB. KiiaccuyeckuM MpuMepoM MpOU3BO-
JTHBIX JTOKA3aTEeNLCTB OYIyT SBIATHCS KOMHMH JOKyMEHTOB. ClieI0BaTeNbHO,
MEX]Iy TPOU3BOIHBIM JIOKA3aTEIIbCTBOM M UCKOMBIM (DaKTOM Bcernma IMpH-
CYyTCTBYET KaK MUHUMYM €11 OJTHO JIOKa3aTeNbCTBO, COJEPKAHUE KOTOPOTO
BOCTIPOU3BOAUTCS (MEPBOHAYATIBHOE JOKA3aTENLCTBO).

[IpousBoaHBIE JOKA3aTENbCTBA B TPAXkKIAHCKOM CYJAONPOU3BOJACTBE HC-
MOJIL3YIOTCS B T€X CIIyuyasx, KOTJa MpeAcTaBieHUE MePBOHAYAIbHBIX JIOKa-
3aTeNILCTB HEBO3MOXKHO JTUOO MX HEJOCTATOYHO, a TAKKE C IENBI0 TPOBEPKU
MePBOHAYAJIbHBIX JI0KA3aTEIbCTB.
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T'oBOpS 0 COOTHOIIEHNH ITEPBOHAYAIILHBIX M IPOU3BO/IHBIX JOKA3aTeIbCTB,
CJIe/TyeT OTMETHUTD, YTO TIEPBHIE MPECTABIISIOTCS Ooee JOCTOBEPHBIMHU, YeM
BTOpBIE, KOTJIa peub HJIET, HallpuMep, O MMUCbMEHHBIX JIoKazaTenbeTBax. On-
HAKO €CJIU 3TO KacaeTCsl CBUJETENbCKUX MOKa3aHUH, TO TAaKOM OTHO3HAUHBIN
BBIBOJI C/IEJIaTh HEJB3s, TAK KaK MOKa3aHMsI CBHUIETEIS B CHITy BO3PACTHBIX
0COOEHHOCTEH, COCTOSIHHSI 3/10POBBSI, MPOIIEIIIEr0 BPEMEHH MOTYT OBITh
MeHee J0CTOBEPHBIMH, UeM 00pas3 TOTo ke AEHCTBHUS UK COOBITHSI, 3a(uKCH-
pOBaHHOTO Ha M(ppoBoM Hocutene. OTaebHbIE T0Ka3aTeIbCTBA, HAIIPUMED
MIPOTOKOJ CY/I€OHOTO KCIEPHUMEHTA, CYJICOHOTO MTOPYYEHHs, CYl H3HAUYAIbHO
HE MOXXET MCTIOJIb30BaTh B KAYECTBE IIEPBOHAYAIBEHOTO J0Ka3aTeIbCTBA.

B 3aeucumocmu om cmenenu uccied06aHHOCIMU U OYeHKU JIOKa3a-
TEJILCTBA ITOAPA3/IEISIOTCS Ha MIPEATIONOKUTENbHbIE I OKOHYATEIbHBIE.

IIpeononoosicumenvvimu SIBISIFOTCS. BCE J0KAa3aTesIbCTBA, MMEIOIINECS
B JIeJle, 10 MOMEHTa ITOCTAHOBJIEHUS CY/IOM pEIIeHHs M BCTYIUICHHSI €T0
B 3aKOHHYIO CHITy. Hu OHO M3 MOKa3aresibCTB HE MMEET VISl CyAa 3apaHee
ycranopieHHOU cuibl (4. 3 c1. 241 T'TIK). IIpu 3TOM ¢ y4eToM THHAMUKH
pasBHUTHS IIpoliecca HAJIM4YME WM OTCYTCTBHE MCKOMOro (hakTa HaXOAWTCS
B KaueCTBe Mpe3yMITIHH (B YTOIIOBHOM MpoLiecce ACHCTBYET MPe3yMITIUs He-
BUHOBHOCTH OOBHHSIEMOT0, @ B TP)KJIAHCKOM IPOIIecce MO OTEIbHBIM KaTe-
TOPHSM IPaXKTAHCKHX JEN NCHCTBYET MPE3yMIILUsI BHHOBHOCTU OTBETUHKA).

Orciofa creqyer, YTo HU OJJHO JIOKa3aTesIbCTBO, MPEJCTABICHHOE CY.Y,
anpruopy HE MOXKET PacCMaTpPHBAaThCs B Ka4eCTBE OKOHYATEIHFHOTO, B TIPOTUB-
HOM CJIydae caM IIporecc CyneOHOro pa30rpaTesIbCTBa TEPSIET CMBICI U BCE Ka-
TErOpHHY I'PAXKIAHCKUX JEJT MOTYT Pa3peniaTbCs B paCIOpsIUTEIHEHOM MOPSIIKE.
B cBoto ouepenp, CyIHOCTh CyneOHOTO JIOKA3bIBAHMS 3aKITIOYAETCS MMEHHO
B TOM, YTOOBI HA OCHOBAaHMH UCCIIEIOBAHMS 1 OLIEHKH NIPEICTABICHHBIX I0Ka3a-
TEJILCTB YCTAaHOBUTH HAJTMUHE WITH OTCYTCTBHE UCKOMOTO (haKTa ¥ TaKuM o0pa-
30M IOpUIMYECKUE MPE3yMIIIMA HEBUHOBHOCTH MJIM BUHOBHOCTH NIPEBPATUThH
B peajibHbIE PaBOBbIE KATETOPUH HEBMHOBHOCTH MJIM BUHOBHOCTH.

OxonyamenvHblMy SIBISIFOTCS. TAKUE JIOKAa3aTeIbCTBA, KOTOPHIE JIETIIH
B OCHOBY pEIIEHHS MO ey, IIPH 3TOM OHH IOJBEPIIINCH BCECTOPOHHEMY,
TIOJIHOMY U OOBEKTHBHOMY HCCIIEJIOBAHUIO B CY/IeOHOM 3aceaHUM U Kax-
JI0€ JT0Ka3aTeIbCTBO OILIEHEHO C TOYKH 3PEHHSI OTHOCHMOCTH, JOITYCTUMOCTH
1 JIOCTOBEPHOCTH, a BCE JI0KA3aTENbCTBA B COBOKYITHOCTH — C TOUKH 3PEHUS
JIOCTaTOYHOCTH ISl pa3peleHus JIena.

HeobOxomnmMo OTMETHTB, YTO TNpe/IoXKeHHas Kiaccudukanms aokasza-
TEJILCTB HOCUT OOLIMH XapakTep W HE HCKIIIOYACT BO3MOXKHOCTH JICJICHHS
JIOKa3aTeNbCTB, HAIpUMep, Ha CMEUIaHHbIe, BOCIPUHUMaeMble HEIoCpe[-
CTBEHHO CYy/IOM ¥ IOCPEICTBOM BUACOKOH(EPEHIICBS3H, ITyOINYHBIE U HAX0-
JiSIIecs B OTPaHUUEHHOM JIOCTYTIE, YCTaHABIMBAOIINE U OMPOBEPTalOIIHe
OCHOBAHHMSI UCKa U T. [I.
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I'inaBa 14

CPEOCTBA JOKA3BIBAHVISI B IPAJKITAHCKOM ITPOIIECCE

14.1. O0BsicHeHMA CTOPOH
W IPYTUX IOpUANYIecKN 3aiHTepecOBaHHBIX B MCX0e Jiesla JINII

B cooterctBun ¢ 4. 2 ct. 178 I'TIK k cpencTBam 10Ka3bIBaHUSI OTHOCSTCS:

0OBSICHEHHSI CTOPOH U IPYTUX IOPUIMYECKH 3aMHTEPECOBAHHBIX B HCXO/IE
Jiena JIULL;

MOKa3aHus cBUjeTes el (B TOM YKCle MOTyYeHHbIC MYTEM HCIOIb30Ba-
HHSI CHCTEM BUICOKOH(EPEHIICBSI3H);

MTMCEMEHHBIE U BEIIECTBEHHBIE I0Ka3aTeIIbCTRA;

3aKJIIOUEHUS] DKCIIEPTOB,;

JIpyTue HOCUTENM WH(OpManuH, eciay ¢ UX TMOMOIIBI0 MOXHO IONYYUThH
cBeIeHUs O (haKTax, UMEIOIINX 3HaYeHUE JUTS ITPABHIIFHOTO Pa3pereHus Jea.

OOBsICHEHHNS! CTOPOH U JIPYTUX IOPUANYECKN 3aMHTEPECOBAHHBIX B HCXO-
Jie JieJia JIUL] 3aKOHOJaTeIeM HecTy4aifHoO OIpeeleHbl Ha IepBOe MECTO, TaK
KaKk MIMEHHO OHH BBICTYIIAIOT B KAY€CTBE IIEPBOHAYAIBHBIX JOKA3aTEIbCTB.

Heobxoanmo oTMeTHTB, YTO OOBSICHEHHUS CTOPOH U IPYTUX IOPUANYECKU
3aWHTEPECOBAHHBIX B HMCXONE JIela JIUI Ha MCTOPUYECKOM IYTH Pa3BUTHUS
IPaxKJaHCKOTO MPOLECCYaIbHOIO 3aKOHOAATENILCTBA J0Ir0e BpeMs He IIpu-
3HABAJIMCh B KAY€CTBE CPEACTB JOKa3bIBaHMs. J[0KazaTenbCTBEHHOE 3HaUCHHE
MIPUOOPETAJIO JIUIIB IPU3HAHNE OTIPE/IETICHHBIX ()aKTOB OXHOW M3 CTOPOH.

BaxHOCTBH O0BSICHEHHI CTOPOH U TPETHHX JIMII KaK CPECTB JOKa3bIBAHUS
B IPaXJAHCKOM CYZIOIIPOU3BOZCTBE OOYCIIOBICHO TEM, YTO Ha3BaHHbIE JIHIIA
OJrKe BCEro HaXoAATCs! K KOHKPETHBIM 00CTOSITENILCTBAM CIIOPHOTO MaTepu-
aJIBHOTO IIPAaBOOTHOIIEHHS, a B OOJIBIIMHCTBE CIy4aeB SBJISIOTCS UX HETo-
Cpe/ICTBEHHBIMH YYacTHUKaMU. BMecTe ¢ TeM Hanmuue cyObeKTHBHOTO (ak-
TOpa (JIMYHOI 3aHHTEPECOBAHHOCTH) B OOBSICHEHHUSX CTOPOH U TPETHUX JIHUII
TIpEe/IoJaraeT ux MOATBEP)KACHHUE U ITPOBEPKY APYyTUMH JI0Ka3aTeIbCTBAMHU.

OOBsICHEHNS! CTOPOH U JIPYTUX IOPUANYECKN 3aMHTEPECOBAHHBIX B HCXO-
Jie JieJia JIULL UMEIOT CBOIO BHYTPEHHIOIO CTPYKTYPY, B KOTOPYIO BKJIFOUAIOTCS
CIIEYIOIHIE CBEICHUSL:

1) o mpeamMeTe NOKA3bIBAHMS;

2) Kax0M 13 (PaKTOB, BXOISIIHUX B MPEAMET TOKA3bIBAHMUS,

3) J0Ka3aTeNnbCTBaX, ¢ MOMOIIBI0 KOTOPBIX MOXKHO MONTBEPAUTH HIIH
OTIPOBEPTHYTH CYIIIECTBOBAHHE 3THX (PaKTOB.

[Ipu aTOM AN cyna HE MMEET HUKAaKOro MPaBOBOTO 3HAYECHHUS BBIPA-
JKCHUE DMOIMH, HPaBOYUYEHHs, B3bIBAHWE K COBECTH, apryMEHTHI H T. .,
BBICKa3aHHBIE CTOPOHAMH, T. €. OHM HE MMEIOT J0Ka3aTeIbCTBEHHOIO 3Ha-
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YEeHHUs] U HE SIBISIOTCS JIOKa3aTelbCTBAMH, UX HEJb3S MOJIOXKUTh B OCHOBY
peleHHs 1o JIely.

B xagecTtBe cTOpoH, Jaronmx o0bSICHEHUs], MOTYT BBICTYTIATh Pa3IMYHbIE
CyOBEKTBI CIIOPHBIX MaTepralibHO-TIPABOBBIX OTHOIIEHHH. Tak, eciu cTopo-
HOH, TPETHHUM JIMIIOM HJIH 3asBUTEJIEM SIBIISETCS I0PUANYECKOE JIMIIO, O0BsIC-
HEHHUS B KaU€CTBE CTOPOHBI, TPETHETO JINIA HIIH 3asiBUTENS AaeT PYKOBOIM-
TEJIb 3TOTO IOPUANYECKOTO JIMIA, HaJeJICHHBIH [TPaBOM paclopsIUTEIbHBIX
W MCHOJIHUTENBHBIX ICHCTBUH, MM YITOJTHOMOYEHHBIH 3TUM PYKOBOIUTEIEM
TIpe/ICTaBuTENb. ECIIM pyKOBOISIIMI OpTraH IOPUINYECKOTO JIMIA SIBISIETCS
KOJIJIETHaJIbHBIM, OOBSICHEHUS JAET €T0 MTPEACTABUTENb.

B ciydasix xorna cTOpoHOW, TPETHUM JIMIIOM MJIH 3asiBUTEJIEM SIBIISIETCS
HECOBEPIICHHOIICTHHH, CYJI C YYETOM O0CTOSTENBCTB JJOJDKEH MOTYYHUTh 00h-
SICHEHHUSI OT CaMOr'o HECOBEPIICHHOJIETHErO, €r0 3aKOHHOTO IIPEJCTABUTEIIS
Wi ux oboux (4. 2 ct. 184 I'TIK).

JlaBatb 0OBSICHEHUS MO Jiey BIIpaBe HE TOJBKO CTOPOHBI (MCTEIl U OTBET-
YHK), HO M IPYT'He YIACTHUKH TPAXAAHCKOTO cynonpom3Boctsa (ct. 54 TTIK) —
IOpPUINYECKH 3aMHTEPECOBAHHbBIE B MCXOJE JejIa JIMIA. TPEThU JINIIA, 3asBH-
TEJH, TOCYAapCTBEHHBIE OpraHbl, IOPHIMYECKUE JIMIA 1 UHbIE OpraHHu3aliH,
JIOJDKHOCTHBIE JTUIA, IeHcTBHs (Oe3aeiicTBre) KOTOPBIX 00XKATYIOTCS, 3aUHTE-
peCcOBaHHbIC TPAXKIAHE U IOPUIMIECKHe JHia (o eaaM 0coboro mpou3BojI-
CTBa), MPOKYPOP, FOCYIAPCTBEHHBIC OPraHbl, FOPUINUYCCKHE JUIIA U TPAKIAHE,
OT COOCTBEHHOTO MMEHH 3allMIIAIOIINE TpaBa APYTHUX JHULI, TOCYJapCTBEHHbIE
OpTraHbl, BCTYNHBIIKE B IPOIECC C HEJBI0 JIa4d 3aKITIOUeHUs 10 JIeTy, Ipea-
CTaBUTEIN I0PUINYECKH 3aMHTEPECOBAHHBIX B CXO/IE JIeJIa JIUII.

3aKkoHO/IaTeIbHO ONpe/iesieH OPS/IOK I0IIPpOoca CTOPOH U JIPYTHX IOPHIN-
YEeCKH 3aMHTEPECOBAHHBIX B MCXOJIE JIeNa JIMIl, B COOTBETCTBUU C KOTOPBIM
CTOPOHBI U JIpyTHE IOPUANYECKH 3aWHTEPECOBAaHHBIE B MCXOJE JeNa JIUNa
JIAIOT Ccyly OOBSICHEHHs O IMOJJISKAIIUX yCTAHOBIEHHIO (pakTax B YCTHOU
(opMe 1 MOTyT X0O1aTalicTBOBATh O MPUOOLIEHUH K JETy CBOUX ITMCEMEHHBIX
o0bscHenuit. [Tpu 3TOM 0Ka3aTebCTBEHHOE 3HAYEHHE UMEIOT TaKkKe 00BsIc-
HEHUS FOPUINYECKH 3aMHTEPECOBAHHBIX B UCXOJIE JIeJIa JINI], COfIepIKaluecs
B 3asBJICHUAX U APYTHX MpoleccyalbHbIX okyMeHTax (ct. 185 I'TIK).

B cynebHoM pa3OuparenscTBe MOCie JOKIaa MpeceaTeIbCTBYIOMETO
CY/l IPUCTYTIAET K BBISICHEHUIO MO3UIINI CTOPOH M TpeThbHX JHLL. C 3TOH 11eNbIo
Cy/I 3aCITyIIMBaeT OOBSICHEHHS UCTIIA U YYaCTBYIOIETO Ha €T0 CTOPOHE TPETheE-
TO JIMIIAa ¥ COOTBETCTBEHHO WX NPEJCTaBHUTENEH, OTBETYMKA U yYaCTBYIOIIETO
Ha ero CTOPOHE TPETHETO JIUIA M COOTBETCTBEHHO MX MPEJCTABUTENEH, PYTUX
IOPUIMYECKH 3aMHTEPECOBaHHBIX B Hcxozie aena yuil (4. 1 ct. 286 T'TIK).

CrnenyeT OTMETHTB, YTO UCXOJIS U3 CYITHOCTH OOBSICHEHUH CTOPOH U Tpe-
TBUX JIAI KaK CPEJICTB JOKA3bIBAHUS 3aKOHOAATEIHCTBO HE YCTaHABIMBAET
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YTOJIOBHO#M OTBETCTBEHHOCTH (IO aHAJOTHU CO CBHICTEISIMH) Ui HUX 3a
Jlady 3aBEAOMO JIOKHBIX OOBbSCHEHUH WM 3a 0TKa3, yKJIOHEHHE OT Jla4u 00b-
scHeHui. Takol OTKa3 SBJIAETCS MPABOM, a HE OOS3aHHOCTHIO YKa3aHHBIX
YYaCTHUKOB I'PKAAHCKOTO CYIOTIPOU3BO/ICTBA.

Hosemoil rpa)aaHCKOro MpoLEecCyalbHOIO 3aKOHOATeNbCTBA SABIISAET-
Csl IpaBO y4yacTusl B CyaeOHOM 3acelaHhH CTOPOH U JPYTHX IOPUANYECKH
3aMHTEPECOBAHHBIX B UCXOAE JIeJIa JIUI C UCIONb30BaHUEM MOCIEAHUX J0-
cTwkeHui | T-rexHonoruii. YkazaHHbIC JIUIA MOTYT y4acTBOBATh B CylIeOHOM
3acelaHyy, B TOM YHCIIE B MOATOTOBUTEIHHOM CyeOHOM 3acelaHuH, ITyTeM
HCTONB30BaHus cucteM BuneokoHgpepenicsssu (ct. 185' I'TIK). IIpu stom
CY/l MOXKET KaK JIOMYCTUTb, TAK M OTKa3aTh B IPHMEHEHHU CHCTEM BHICOKOH-
(epeHIICBs3H IPH PaCCMOTPEHHU JIea B CIIydasx, eCIlIu!

OTCYTCTBYET TeXHHUYECKast BOBMOXKHOCTb JUIS Y4acTusi B Cy/leOHOM 3ace-
JIaHUH C MCTIONB30BaHUEM CHCTEM BHJIEOKOH(EPEHIICBS3Y;

Ppa30upaTenbCTBO JIe1a OCYILECTBIETCS B 3aKPHITOM CyAeOHOM 3aCeIaHuUM.
Cyz Taxoke BIpaBe OTIIOKUTH CyIeOHOE Pa30UpaTesIbCTBO B CIIydae BOSHUKHO-
BEHUS TEXHUUECKHUX HETOJIAJIOK B paboTe CHCTEM BUJICOKOH(EPEHIICBA3H.

JlokasarenbcTBa, IPEACTABICHHBIE B CyAe0OHOM 3aCE€NaHUU B CyIe, OCy-
IIECTBIISIOIIEM OPTaHU3AIMIO BUICOKOH(EPEHIICBSI3H, HAIPABIISIOTCS B CYII,
paccMaTpuUBAIOIIUM /€710, He MO3[Hee AHS, CIeNYIOIIEero 3a JHEM IpoBele-
HHA cyneOHOro 3acefaHusl.

B Teopun rpaxxaaHCKOro MpoLeccyanbHOro paBa, UCXOAS U3 COAepxKa-
HHS CBEICHHUH, TIPE/ICTABICHHBIX CTOPOHAMH U TPETHUMH JIMIIAMH, Pa3inya-
0T CIIEJYIOIHE PAa3HOBUIHOCTU OOBSCHEHUIA:

yTBepkeHHE (DAKTOB;

npu3HaHue (HaKToB.

Ymeepocoenuem sBnsercs Takoe OOBSCHEHHE CTOPOHBI MIIM TPETHETO
JMIa, B KOTOPOM COIEPAKATCS CBeAEHUs O (haKTax, HEMOCPEICTBEHHO JIexkKa-
[IMX B OCHOBAHHMHU MX TPEOOBAHHMI M BO3PaKCHHIl. YCTaHOBIECHHE TAKUX CBE-
JICHUH CYZIOM COOTBETCTBYET MPOLECCyaTbHBIM HHTEPECAM CTOPOHBI WITH Tpe-
ThEro Jina (HampuMep, o JielaM O BOCCTAHOBJICHHH TIPaB MO JOKyMEHTaM
Ha npeabsieutenst (ct. 383-390 I'TIK): 3asBuTeNb, yTPATHBIINN JOKYMEHT Ha
MPEIBSIBUTENS], YTBEPXKAACT, YTO ITOT JOKYMEHT MPUHAUICIKHUT €My, BBILIET
n3 ero o0rafaHusl IOMUMO €rO BOJIM, U II0O3TOMY OH IIPOCHUT BOCCTaHOBHUTH
€ro mpaBa Mo TaKkoMy JIOKYMEHTY. Jlep>karesb 3Toro JOKyMeHTa, 3asBHUBIIHH,
B CBOIO 04€pe/Ib, O CBOMX IPaBax Ha 3TOT JIOKYMEHT, yTBEPIK/IAET, YTO JOKYMEHT
NPHHAJIEKUT €My, a He 3asBUTeN0. B 1aHHOM citydae cooOLIeHHblE OfHOM
U Jpyrol CTOPOHOM CBENEHMS O CIIOPHOM JOKYMEHTE SIBIISIOTCS yTBEpXKJIe-
HHSIMH, TaK KaK KacaroTcs (paKkToB, C MOMOUIBIO KOTOPBIX OJMH U3 YYaCTHUKOB
Cropa cTpeMuTcsi 000CHOBATH CBOM TPEOOBAHUSI, & PYTOi — BO3PAKEHHS).
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VY TBepXkKIEeHHUS CTOPOH M TPETHHX JIMI[ TOJIBKO TOTAA MOTYT OBITH ITOJIO-
KEHBI B OCHOBY PEULICHHs, KOIZa OHU IMOJKPEIUICHbI JPYTHMH JT0Ka3aTelb-
crBamu. Kakioe yTBep kieHNe JJOKHO OBITh THIATEIHHO POBEPEHO CYIOM,
U €CJIM OHO He MOATBEPKIaeTcs JO0Ka3aTeNbCTBaMU, TO 00 3TOM B PEILEHUH
CyJa I10 JieTy JOJDKEH OBITh clieJaH 000CHOBAHHBIIN BBIBOJ.

IIpusnanuem siBsercs 0ObSCHEHHE CTOPOHBI WIIM TPETHETO JIMIIA, COLEP-
xKallee cBefieHUs o (pakTax, KOTOpbIe JOJDKHBI JJOKA3aTh Jpyras CTOpOHA WM
TpeTbe JHLo. [Ipr 3ToM cyObeKTaMu IPU3HAHKS BBICTYIIAIOT CTOPOHBI U TPETHH
JMIa, @ 00BEKTOM IPU3HAHMUS SBISIFOTCS FOPHINYECKUE U JOKa3aTeIbCTBEHHbIE
(bakThl (HampuMep, Mo ey 00 OCIIapUBaHUK JIOTOBOpPA 3aiiMa Mo Ge3IeHek-
Hoctr 3aemummka (ct. 765 I'K), ecnu ucterr yTBep)KaaeT, 4To ICHBIH HITH HHbBIC
BEIIM MM B JICHCTBUTENILHOCTH HE OBUIH TTOTyYEHBI HIIM MOJIyYEHbI B MEHBILIEM
pa3Mepe, U4eM YKa3aHO B JOrOBOpE, a OTBETYMK JAHHBINA (haKT HE OTBepraer
W cOoIViaceH ¢ HUM, TO MMEET MECTO NMpPU3HAHUE JaHHOTO (haKTa OTBETUHKOM,
KOTOpOE BBICTYMACT B KAYECTBE CPEICTBA JIOKA3BIBAHUS 110 TAHHOMY JIeTTY).

VY4uuTHIBas, YTO B OCHOBE IIPU3HAHHS JIEKUT BOJEU3bBSBIECHHE CTOPOH
W TPETHUX JIHI, CY/] JOJDKEH MTPOBEPHUTH (DAKT OTCYTCTBHUS BHEIITHETO BO3JIEH-
CTBHS HA HUX Ha IIPEIMET HACHJIMS, yTPO3bl, 3201y IeHH s, 37I0HAMEPEHHOTO
COIVIALIEHHsI CTOPOH, T. €. OTCYTCTBHE ITOPOKa BOJIH.

B 3akoHe cozepxkarcst ykazaHHs HE TOJBKO O BOSMOKHOCTH TPU3HAHUS
cropoHamu (HakTOB, HO U TPH3HAHUS Hcka oTBeTurkoM (ct. 61 I'TIK). B mo-
CIIeHEM ciIy4ae IPU3HAHUE CleyeT PacCMaTpUBaTh HE B CMBbICIIE CPEICTBA
ycTaHOBJIEHHUS (paKTOB, a B IJIaHE NIPOLIECCYaTbHOTO IEHCTBUS, B OCHOBE KO-
TOPOTO JISKUT IPHHIUIT TUCIIO3UTHBHOCTH — CBOOOJHOTO PacIOpsKEHUsI OT-
BETYMKOM CBOMMH MaTe€pUabHBIMH U ITPOLECCYaTbHBIMHU TIPaBaMH.

IMpusHanue npeacrapiseT coOOU ClelaHHOE B yCTAaHOBIEHHOU (opme
3asiBJIEHHE O CYIECTBOBAHHH JIMOO OTCYTCTBHH (DaKTOB, BXOSIIHMX B MPEa-
MET JIOKa3bIBaHMs 10 KOHKPETHOMY Jeiy. MoiuyaHue, HeocllapuBaHue 00-
CTOSITENIBCTB, YTBEPKIAEMBIX OJTHOM M3 CTOPOH WJIM TPETHUM JIUIIOM, HE SB-
JISIETCSl UX TIPU3HAHUEM.

ITo cBoeii cynHOCTH NpU3HAHUE CTOPOH M TPETHUX JIMI] SBIISETCS CIIOXK-
HBIM TIPOLIECCYaJbHBIM JEHCTBHEM, KOTOPOE B 3aBHCUMOCTH OT MECTa CO-
BepIlIeH!s], 00beMa MPU3HAHHBIX ()aKTOB MOXKHO KJIaCCU(HUIIMPOBATH HA CJIe-
JIYIOIINE BUMBL

a) cyoebnoe (MpU3HaHUE, CACIAHHOE B CyJe B Ipolecce pa3duparens-
CTBa JIeNIa, BCJIEICTBHE YETO OHO HE HYXK/IAeTCsl B OATBEPKICHUH JOTIOTHH-
TEeNBLHBIMU JTOKa3aTelbeTBaMu). ClieJoBaTeNIbHO, CTOPOHA, KOTOpast TOJDKHA
OblTa JI0Ka3aTh yXe MPU3HAHHBINA JPYrod CTOPOHOH (aKT, 0CBOOOXKIAaeTCs
OT IIPE/ICTABIICHNUS JOKA3aTEeIIbCTB,;

6) sHecydebHoe (pu3HaHKe, cleTaHHOe BHe cyaa). Hampumep, npu3sHa-
HHE XpaHuTeneM (akTa HEHAJJIEKAIero UCIIOIHEHUS UM 00A3aTeNbCTBa,
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BBITEKAIOIET0 U3 JI0T0BOPA XpaHEHHUs, B CIydae CIIOpa O TOXKIECTBE BEIlH,
HepeflaHHOd Ha XpaHeHWe, M BEllW, NepefaHHoHW moknaxenaremo (m. 3
ct. 777 T'K), caieaHHOE MM B COIMAIIBHBIX CeTsIX. [IOCKONBKY Takoe MpH3HA-
HHE HEeNOCPEICTBEHHO HE BOCIPHHUMAJIOCH CYAOM, OHO UIpaeT JUIIb POib
JIOKa3aTeIbCTBEHHOTO (haKTa, KOTOPBIH, IPEXe YeM ObITh HCIIOJIb30BaHHBIM
B KaU€CTBE JIOKA3aTeNIbCTBA, JOJKEH ObITh CaM J0KA3aH,

6) noanoe (MpU3HaHUE abCOMIOTHO BCeX (DAKTOB, YTBEPKIAEMBIX JPYTOit
CTOPOHO HITH TPETHHM JIHIIOM);

2) uacmuunoe (PU3HAIOTCS HE BCE, a JIMIIb 9acTh (pakToB). Hampumep,
no menam o6 ycraHoBneHuu otioBcTBa (cT. 57 KoBC) oTBeTdnk mpu3Haer
(haKT COBMECTHOTO BOCIIMTAHUS U COAEPKaHUSI peOeHKa UM M Marepbio, HO
B TO K€ BpEMsI OTpHLIAET (paKT COBMECTHOTO IPOKUBAHMUS U BEACHHSI OOIIETO
XO3SICTBAa UM M MarepbIo JI0 POXK/IEHHS peOeHKa;

0) obviunoe (IpU3HAHKE, COBEPIICHHOE B (hopMe, He Mpeamoararonmeit
KakuX-JIM00 OTIaraTeIbHbIX U OTMEHHUTENILHBIX YCIOBHOCTEH, M BEIPa)KEH-
HOE JIOCTATOYHO YETKO M KOHKPETHO). Hanprmep, 1o JiesTy 0 BhICETICHHHU rpak-
JITaHWHA, YKJIOHSIOIIETOCsl OT BHECEHHSI IIIAThI 32 SKUIIUITHO-KOMMYHAaJIbHbIE
YCIIyTH U TUIaThl 3a Mojb30BaHue KuibiM nomerieHueM (ct. 86 XKK), orser-
YUK HE OTPHUIACT JAHHBIA (PaKT M KATErOPHYECKH 3asBISET, YTO BHOCUTD
TUIaTy OH HEe HAMEPEH U B JalIbHEHIIEM.

Comnacno 4. 2 ct. 183 I'TIK npusnanue cTopoHoii (hakToB, Ha KOTOPBIX JIpY-
rast CTOpOHa OCHOBBIBA€T CBOU TPEOOBAHUS WU BO3PaXKEHHUS, UL Cy/a HE AB-
JsieTcst 00sI3aTeNbHBIM. B 1aHHOM citydae IMeeT MeCTO YCMOTPEHHE CYJIbH, KO-
TOpPOE CJIE/yeT MPU3HATh ONPaBIaHHbBIM, TaK KaK MPU3HAHHE CTOPOHOH (haKTOB
MOXKET OKa3aThCsl HE COOTBETCTBYIOMINM AEHCTBUTEIBHOCTH, T. €. JIOKHBIM.

Cyn MOXET CYMTATh PU3HAHHBIN (DAaKT YCTaHOBJIEHHBIM, €CJIH Y HETO HET
COMHEHHH B TOM, YTO MPU3HAHUE COOTBETCTBYET OOCTOSTEILCTBAM JIEla.

14.2. CBumeTeibcKMe IMoOKa3aHMsI

O ¢axrax, BXOASIINX B IPEIMET J0Ka3bIBaHHSI 0 KOHKPETHOMY I'paK/IaH-
CKOMY JIEITY, TIOMUMO OOBSICHEHHUI CTOPOH U IPYTHX IOPHIMYECKN 3aHTepe-
COBAHHBIX B MCXOJIE JIEJIa JIUI] MOTYT 3HATh ¥ COOOIIUTH BasKHBIE M HEOOXOIH-
MBI€ CBEJICHUS TpaXk/laHe, KOTOpbIe, HallpUMep, TPUCY TCTBOBAJIU B ONIPE/ENICH-
HOM MecTe (HaxO/MITUCh Ha aBTOOYyCHOM OCTAHOBKE U BHICIH CTOJKHOBEHHUE
TPaHCIIOPTHBIX CPEACTB, COOMPaH IPUOBI U CIBIIIAIHN BHICTPEIHI B JIECY B 3a-
MPETHOE JJI1 OXOTHI BPeMs U T. JI.) ¥ CIOCOOHBI MPEI0CTABUTh HH(MOPMAIIUIO,
HMEIOIIYI0 HEMOCPEICTBEHHOE OTHOLIEHHE K paccMaTpuBacMoMy cropy. Ta-
KM€ CBEJICHUS MOYYMIN HA3BaHUS CBUAETEIbCKUX MOKA3AHUIA.

Heo0xoaumMo oTMeTHTb, YTO NOKa3aHus CBUAETENEH, BO-TIEPBBIX, SIBISIOTCS
OJTHMMHU U3 JPEBHEHIINX CPEACTB JOKA3bIBAHUS HE TOJIBKO MO IPa’kJAHCKUM,
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HO U TI0 KPUMHHAIBHBIM JieJlaM, YIIOMHHAHHUSI O KOTOPBIX MOXXHO BCTPETUTH
BO MHOTHX IaMSTHHKaX MCTOPUH IpaBa, BO-BTOPHIX, CETOIHS CBUAETEIBCKHE
TIOKa3aHus SBJISIOTCS] OAHUMH M3 CAMBIX PACIIPOCTPAHEHHBIX CPEJICTB JIOKa3bI-
BaHUS, TIPH MTOMOIIM KOTOPBIX CYJI YCTaHABIIUBAET MIIM OITPOBEPIaeT CIIOPHbIE
(baKThI ITPY PaCCMOTPEHNH M Pa3pEIIeHUH TPAXKIAHCKUX JIElT.

CBuaereqbcKHe MOKA3aHUS — COOOLICHUS, HCXOASIINE OT FOPHIUUECKH
HE 3aMHTEPECOBAaHHBIX B UCXOJE Jeja JUI, O (aKkTaxX, IMEIOIINX 3HaueHHe
JUISl PacCCMaTpHUBAEMOTO JIeJIa, MOJTy4YEHHbIE CYOM C COOIIOIEHNEM YCTaHOB-
JICHHOH 3aKOHOM IpoIiecCyanbHON (GopMBI.

Tak Kak CBHIETENbCKUE ITOKa3aHUS UCXOIT OT CBHUETENEH — rpaxk/aH,
KOTOpbIe B CWJIYy OOBEKTUBHBIX M CyOBEKTHBHBIX MPUYMH MOTYT Hpeno-
CTaBUTh CYJly MCKa)XEHHYIO, JIOKHYIO MH(OpPMaIHio O (akrax, BXOIAIINX
B IIpe/IMET JIOKa3bIBaHMsI, YTO B MTOT'€ CHOCOOHO ITOBIUATH HAa BHIHECEHHE
3aKOHHOTO M 000CHOBAHHOTO PEIIEHUs, 3aKOH MPEABSIBISIET 0cOo0bIe Tpebo-
BaHMs K IIPABOBOMY CTaTyCy CBHJETEISI B TPAXKIAHCKOM CY/IOTIPOU3BOJICTBE,
€ro TpOoleCcCyaTbHBIM IPaBaM U 00S3aHHOCTSIM.

CBuzereneM sBISIETCS JIMLO, KOTOPOMY M3BECTHBI Kakue-TM00 CBeICHUS
00 o0crosiTenbeTBax, UMeroIuX 3Hadenue s gena (cr. 91 I'TIK). Ceune-
TeJb BBICTYIIAET B KAUECTBE HCTOYHHKA JIOKA3aTEIbCTB U B OTIIMYUE OT UHBIX
YYaCTHUKOB T'PaKJAHCKOTO CYJOIPOM3BOJICTBA allPHOPH HE JOJDKEH MMETh
IOpUINYECKON (MaTepHaibHO-IIPABOBOM, MPOIIECCYalbHO-MIPABOBO) 3amH-
TEPEeCOBaHHOCTH B MCXOJIE TpaXKIaHCKOTO Jiena. BMecTe ¢ Tem Takoii npaso-
BOW CTaryc CBHJETENsI BOBCE HE MCKIIIOYACT HAJIWYHME Y HEro (haKTH4ecKoin
3aMHTEPECOBAHHOCTHU B UTOTaX pa3pelieHHs JIeNa, BEITEKArOIeH, HalpuMep,
W3 JIMYHOW CHMIATH{ WM aHTUIATHH, MTOJOBON IPHHAIEKHOCTH, HAIIMO-
HAJILHOCTH, OTHOUIEHUS K PEJIUTUH, POACTBA, HENPUSI3HEHHOTO OTHOIIEHUS
C OJTHOM U3 CTOPOH U JIp.

B cr. 92 T'TIK 3akperieH ucUepbIBAONIMN TIepeueHb JIUI, KOTOpbIe HE
MOTYT OBITH CBUACTEIAMH B IPXKIAHCKOM IMpoliecce (JIUIa, KOTOPhIC B CHUITY
(u3MYeCKHX MO0 NCUXUYECKUX HEJ0CTATKOB HE CIIOCOOHBI PaBHIIHHO BOC-
NpUHUMATh (DaKTHl ¥ 1aBaTh O HUX NPAaBUIIbHBIE TIOKA3aHUs, CBAIIIEHHOCITY-
KUTEJH, CynbH 1 1p.). ObpainaeT Ha cebst BHUMaHHE TO 00CTOATEIBCTBO, YTO
3aKOH HE NPENbsBISIET ONpeesICHHBIX TPEOOBaHNI K BO3pacTy CBUJIETENEH,
CJIe/IOBATEIIHHO, CBUIETENIEM MOXKET OBITh TPayK/IaHWH B JIFOOOM BO3pacrTe.

CBuzieTeny HaJlelIeHbl MPOIEeCCYabHBIMUA O0S3aHHOCTSIMH U ITPaBaMH.
Tak, B coorBeTcTBUM ¢ TpeboBanmsiMu cT. 93 I'TIK Ha cBuaeTesns Bo3naraercs
JIBE€ OCHOBHBIE 00S3aHHOCTH:

1) sBUTHCS B CY/l B YKa3aHHOE BpEMS;

2) npaBAMBO U MOJIHO paccKas3aTh Cymy 000 BCEM, YTO €My H3BECTHO IO
JIeIy, OTBETUTh Ha IIOCTABJIEHHBIE BOIIPOCHI.
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[IpaBoBBIE TOCNENCTBUSI HEWCIIONHEHUS! CBUJETEIEM OOS3aHHOCTH
SIBUTHCS B CY/l B YKa3aHHOE BpeMsi 0€3 yBaKUTEIBHBIX TPUYNH 3aKITF0YA0TCS
B TOM, 4TO B cOOTBeTCcTBUU cO CT. 169 I'TIK cBumerenun MOryT OBITH IMOJ-
BEPrHYTHI IPUBOAY. McnonHeHne onpeseneHus cyja o MpHUBOAE CBHAETEIS
OCYIIECTBIISIETCS TEPPUTOPHATIBHBIMU OpraHaMK BHYTPEHHUX JIElT.

Crnemyet OTMETHTD, YTO CBUETENb HE BIIPABE OTKAa3aThCs OT MPEAOCTAB-
JICHUS! CYJly M3BECTHBIX €MY M OTHOCSIIMXCSI K paCCMaTprBaeMOMY Jey CBe-
nennii. bonee Toro, 3a 0TKa3 OT 1au¥ IOKa3aHUH U 3a 1ady 3aBEIOMO JIOKHBIX
TIOKa3aHU{ CBUJIETETh HECET YTOJIOBHYIO OTBETCTBEHHOCTH. Tarke yroios-
HO HaKa3yeMBbl JEHCTBHS TPETHHX JIII, CBI3aHHBIE C BOCIIPEIIITCTBOBAHHEM
SIBKE CBHJIETEIIS WJIH Jjade MM TOKa3aHUH, a TAaKXKe C MOHYXICHHEM K OTKa3y
OT JIau¥ MOKa3aHUH WM K J1aue JIOKHBIX ITOKa3aHui.

CBuzieTens BIIPaBe OTKAa3aThCs OT JadM MOKa3aHU IPOTUB caMoro ceds,
YJICHOB CBOEH ceMbH, OMU3KHX pojcTBeHHHKOB (cT. 94 I'TIK).

Jlpyrue nporneccyanbHble IpaBa cBuaeTes s 3akperuieHsl B ¢T. 95 I'TIK:

JlaBaTh MOKa3aHMs HA POHOM $SI3bIKE M TTOJIb30BATHCS yCIyTraMH IIEPEBO-
YHKa, 3asIBJSITH OTBOJI IEPEBOAUMKY;

COOCTBEHHOPYYHO M3JIaraTh MMCbMEHHO CBOW MOKa3aHMs ISl MpUOOIIe-
HUS K IPOTOKOIY;

TIOJTb30BaThCS JIOKyMEHTaMH U IIMCbMEHHBIMU 3aMETKaMH, €CJTH €0 TIoKa-
3aHMSI CBSI3aHbBI C KAKUMH-JIHOO (P POBBIMU WITH IPYTHMH JTAHHBIMHU, KOTOPBIE
TPY/IHO yAEpKaTh B HAMATH. DTH 3aMETKH MOTYT OBITH IIPHOOIIEHBI K JEITy.

I'paxaaHe, BBI3BaHHBIC B CY/ B KaueCcTBe CBUETENEH, 3akoHOM (cT. 125 TIK)
HaJleJIeHbl IpaBaMy, OOECTIeUMBAIOIIMMH MM BO3MOXKHOCTH SIBUTBCS B CYII
U TIPEACTaBUTH CBOM MOKa3aHMsl. Tak, 3a JIMIOM, BHI3BAHHBIM B KaUu€CTBE CBH-
JIETeNsl, COXPaHSIETCsl CpeIHMI 3apabOTOK 10 MeCTy ero paboThI 3a Bce Bpems,
3aTpaueHHOE UM B CBSI3U C BBI30BOM B Cy/l. JIuilaM, He UMEIOIMM OCHOBHOTO
MecTa paboThl, BHIILTAYUBACTCS BO3HATPAYKICHNE UCXO/IS U3 CpeiHel 3apaboT-
HOMH I1aThl B TaHHOH MecTHOCTH. OTHOBPEMEHHO CBUJIETENb HMEET MPaBo Ha
BO3MEIIICHHE MOHECEHHBIX PACXOMIOB B CBS3H C SIBKOW B Cya (pacxoisl 1Mo mpo-
€31y, HaliMy )KHJIOrO MOMEIICHHS, BHITIATY CYTOYHBIX).

CyMMBI, NO/JIeXKAIINME BHIIIATE CBHUIETENSIM, BHOCSATCS BIIEPEZ CTOPO-
HOH, 3asIBUBIIEH COOTBETCTBYIOILYIO ITpock0y. Ecim Takas npocnOa 3asiBiena
00erMH CTOPOHAaMH JIMO0 BBI30B CBHUJIETENIEH IPOU3BOANTCS MO MHUALMATHBE
cyna, To TpedyeMble CyMMBI BHOCSITCSI CTOPOHaMH ITOPOBHY Ha JIETIO3UTHBIN
cuer cyma (ct. 126 I'TIK).

3aKOHOM yperyIpoBaH MPOLECCYaIbHBIN MOPSIOK JA0TPOCca CBUIETEIEH
TI0 TPAXKIAHCKUM JIENIaM.

CBuzerens MOXKET OBITH JIONpPOIEH 00 N3BECTHBIX eMy (akTax, Mmojje-
XKaIUX J0Ka3piBaHuio 1o ey (ct. 186 I'TIK). [Tpu stom jwmio, xoaaraii-
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CTBYIOIIIEE O BBI30OBE CBHJETEINS, 0053aHO yKa3aTb CyAy (akThl, KOTOpPbIE
CBUJIETEIb MOXET ITOATBEPUTH HIIH OIPOBEPTHYTH, @ TAKXKE €ro (haMHIIvIo,
COOCTBEHHOE UMsI, OTYECTBO U MECTO JKUTEIIBCTBA.

JlelicTBus cyna 1o TOMPOCY CBHUIETENS MOXKHO pa3JeNIUTh Ha JiBa JTara.
Triepes IoIpocoM U npu pompoce. [lepen nompocom cyx:

YAOCTOBEPSIETCS B IMYHOCTH CBUJICTEIIS;

Pa3bsICHAET CBUETENIO €r0 IPAaBO OTKa3aThes B npexycMoTpeHHbix T TIK
Y MHBIMH 3aKOHAMH CJIydasiX OT Ja4y ITOKa3aHWi;

TIPEIyTIPEXKAaeT CBUIETENS 00 YTrOJIOBHOW OTBETCTBEHHOCTH 38 OTKA3 UITH
YKJIIOHEHHE OT JJa4y TIOKa3aHUH U 3a Jady 3aBeJIOMO JIOXKHBIX [TOKa3aHHH.

B cootBercTBHu ¢ TpedoBanusamu ct. 278 I'TIK 10 Havana paccMoTpeHust
JieNia IO CYIIECTBY SIBUBLIMECS CBUJIETENN YAAJSIFOTCS M3 3ajla CyAeOHOTo
3acelaHusl TOCJIe YCTaHOBJIEHHsI uX Ju4yHocTH. [Ipm sTtom mpexcenareinb-
CTBYIOIMI IPUHUMAET MEPHI K TOMY, YTOOBI JIOTIPOIICHHBIE CBUACTENN HE
00IIaNMCh ¢ HEJIOTIPOIIEHHBIMHU CBUACTESIMU. Takue IecTBHS Cyaa npeno-
MPENEISIFOTCS HEOOXOMUMOCTBIO UCKITFOUUTh (MHHHUMHU3HPOBATh) BIUSHUE
CyOBEKTUBHOTO (haKTOpa Ha NMOKA3aHMs CBHIETEINEH.

[Mopsinok nonpoca cBUaeTeNIeH onpenenseTcs CIeAyIMMI paBUiIaMU
(ct. 188 I'TIK):

Ka)XbIi CBUZIETENb JOTPAIINBACTCS OTIEIBHO;

CBUJIETEJIH, €llIe HE JIaBIIUe OKa3aHHWH, HE MOTYT HAXOJHUTHCS B 3aJI€ Cy-
JeOHOTO 3aceaHus BO BpeMsl pa30dHupaTesbCTBa J1ea;

JIOTIPOLIIEHHBIE CBUIIETENN OCTAIOTCS B 3aJIe CyleOHOr0 3aCeAaHus 10 OKOHYA-
HUS pa3OUpaTeNbCTBA JIENa, €CIIH Y/l He pa3peliaeT UM yIalMThCs paHbllle, BbI-
CITyIaB 00 3TOM MHEHUSI FOPUIMYECKH 3aMHTEPECOBAHHBIX B UCXOIE JIeJia JIHIL,

CBuzerens MOXeT OBITH JIONPOIIEH CyIOM M B MECTE CBOETO ITpeObIBa-
HUSI, €CJIM OH BCIIEJCTBUE OOJIE3HHU, CTAPOCTH, WHBAJIMIHOCTU WM JIPYTHX
YBaXHUTEIBHBIX IPUYMH HE B COCTOSIHUH SIBUTHCSI 110 BBI3OBY Cy/Ia.

[puctynas x Jonpocy CBUAETENS, Cy/ BBISICHAET €ro OTHOIIEHHE K I0pH-
JIMYECKH 3aMHTEPECOBAHHBIM B UCXOJIE JieJa JINIaM M NpeyiaraeT cooOIuTh
Cyaly B IIPOU3BOJIEHON (opMe BCE, UTO €My W3BECTHO IO JIeNy, TIOCJIE YEeTo
CBUJICTEIO MOTYT OBITH 3a/laHbl BOIPOCHI CYAOM, JIMILIOM, 110 MHUIMATHBE
KOTOPOTO BBI3BaH CBHJETENb, IIPOKYPOPOM M WHBIMH IOPUANYECKH 3aWHTE-
PECOBaHHBIMH B McXoze Aeia Junamu. CBUAETENh MOXKET OBITH MOBTOPHO
JIOTIPOIIIEH B TOM JK€ WJIM B HOBOM 3aCEIaHUM 110 UHHUIMATHBE Cy/la WU IO
€ro coOCTBEHHOMY 3asIBIICHHIO, a TAKXKeE 10 IIPOCHOE IOPUINIECKH 3auHTepe-
COBaHHBIX B UCXOJIE JIeJIa JINII.

OcoOblif TOPs/IOK YCTaHABINBAETCS TSI TOTIPOCa HECOBEPILICHHOIETHE-
ro ceuaerens (ct. 189 I'TIK). Tak, npu gompoce CBUAETENEH B BO3paAcTe 10
14 net, a o YCMOTPEHUIO Cy/ia | IIPH AONPOCe CBUAETeNel B Bo3pacte ot 14
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0 16 ner JOoKeH MPHUCYTCTBOBATH MEAArOTMYCCKUI PAOOTHUK C BBICIIIHM
oOpa3zoBanueM. B cimyyae HEOOXOMMMOCTH B CY/l BBI3BIBAKOTCS TAKXKE 3aKOH-
HBIC TPEACTABUTEIM HECOBEPIICHHOJCTHETO. [IpW 3TOM menaroruvyeckuit
PaOOTHUK ¢ BBICIIMM OOpa30BaHUEM M 3aKOHHBIC MPEACTABUTEIH MOTYT C
pa3penicHus Cy/a 3a/1aBaTh HECOBEPIICHHOJICTHEMY CBUICTEIIO BOIPOCHI.

B UCKIFOYHUTENBHBIX CIyYasix, KOrja 3TO HEoOXOAUMO Il YCTaHOBIIE-
HUS UCTHHBI, Ha BpeMsl JIONPOCa HECOBEPIICHHOJICTHETO CBUICTENS U3 3aJia
CyeOHOTO 3aCeaHus MO OMPEICICHUIO CyJla MOXKET OBITh YIaJICHO TO WA
WHOE IOPUIMYECKH 3aUHTEPECOBAHHOE B MCXOJIE Jefa JIUIO (KpoMe MpoKy-
popa u aaBokara). Ilociie BO3BpallleHHs 3TOTO JIMIA B 3aj 3aCelaHus eMy
JIOJDKHBI OBITH COOOIIEHBI TIOKAa3aHUS HECOBEPIICHHOJICTHETO CBUJICTEIS
Y TIPEIOCTABIICHA BO3SMOKHOCTD 337aTh 3TOMY CBHJICTEIIO BOIPOCHI.

B coorBercTBuu ¢ 4. 3 cr. 189 I'TIK cBugerens, He nocTuriuii 16 uer,
0 OKOHYAHUU JIONPOCa yJalsIeTcs U3 3ajia CyJAcOHOTO 3acelaHus, KpoMe
CIy4aeB, KorjJia Cyl MPU3HAET HEOOXOIUMBIM IIPUCYTCTBUE ITOTO CBUJCTE-
IS B 3ajie 3acCeqaHus.

CBuieTeny, Kak U JPyrue IOPUANYSCKU 3aUHTEPECOBAHHBIC B HCXOJIC
JieNia JIUIa, MOTYT y4acTBOBAaTh B CyNEOHOM 3aceaHUM ITyTEM HCIIOJIE30Ba-
HUS CHCTEM BHJICOKOH(EPEHIICBSI3H.

B ciydasx, yCTaHOBIIEHHBIX 3aKOHOM, JIOIPOC CBUIETEIS MOKET OCYIIECT-
BJISITHCS TAKKE U BHE 3a11a CyneOHOro 3acenanus. [loka3zaHus CBUAETENEH, 1Mo-
JyYCHHBIC B MTOPSKE BHIMOIHEHUS CYIcOHOTO IOPyUCHHS, 00SCIICUCHUS JI0-
Ka3aTeJIbCTB, a TAKKE JOIPOCa CBHICTENECH MO MECTY UX MPEOBIBAHMUSI FITH JI0-
Ipoca B IPEABITYIIeM CyIcOHOM 3aCeIaHuu C OTIOKESHHEM pa30oupaTesibCTBa
Jieia WA IPUOCTAHOBIICHHEM MPOU3BOJICTBA MO HEMY, ITOJIICKAT OIVIAIICHUIO
B CyZIlcOHOM 3aCeaHWH, MOCIIE YeTO FOPHUIMYCCKU 3aMHTEPECOBAHHEIC B UC-
XOJie Jiena JIMIa BIpase aath o HuM oObsicHenus (ct. 190 I'TIK).

[IpenbsiBcHUE CBUICTENHCKUX MMOKa3aHUN MO OTHOMY M TOMY K¢ (aKTy
TPaXXIAHCKOTO JIeJIa HECKOJIBKUMH CBHJICTEIIIMH HE UCKITIOUACT BEPOSITHOCTU
PA3HOIONAPHOCTH ¥ PA3HOHAIIPABIICHHOCTH TaKKX IMOKa3aHMid. B Takux ciry-
YasiX 3aKOHOM IIPEyCMOTPEHA BO3MOXKHOCTh TIPOBEJICHUST OYHOI CTaBKU.

Cyn B cyneOHOM 3aceaHuU MOXKET MPOBECTH OYHYIO CTAaBKY MEXIY CTO-
pOHaMU, UHBIMH UMCIOIIUMH HETOCPEJCTBCHHBI MHTEPEC B UCXOJEC JIeNa
JIUIIAMU ¥ CBUJICTENISIMH, B TTOKA3aHUAX U OOBSCHEHUSIX KOTOPBIX €CTh CYIIe-
CTBEHHBIC MTPOTHBOpPEUHs. [Ipy 3TOM €CITi O4Hast CTaBKa IPOBOIAUTCS MEKIY
JIUI[AMU, KOTOPBIC OBLTH MPEAYyNpPEkJTCHBI 00 YTOJIOBHOW OTBETCTBEHHOCTH,
Cyllbsl HAIIOMHUHAET UM 00 STOM.

[Mopsimok mpoBeNeHUs] OYHOW CTAaBKU: HAUYWHAS OYHYKO CTaBKY, CYJ BBI-
SICHSICT, 3HAIOT JI JIOTIPAIIMBAEMBbIC JIPYT JPyTa U B KAKUX OTHOIICHUSX Ha-
XOIIATCSI MEXKIy COOOW. 3areM JIONpaliuBacMbIM B YCTaHOBJICHHOHM CYyIOM
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0YepeHOCTH Tpe/yiaraeTcs AaTh noka3anus (0ObSICHEHHs) Mo TeM (akTam,
JUISl BBISICHEHUSI KOTOPBIX ITPOBOIUTCS O4HAs craBka. [locie naun monpariu-
BaeMbIMHU TMOKa3aHui (0OBSCHEHHUH) Cyll MOXeET 3aaTh UM Borpocsl. C pas-
pelIeHus cyla YYacTHHKHM OYHOW CTaBKM MOTYT 3ajaBaTb BOIIPOCHI JIPYT
npyry. [ToctaBUTE BOIPOCH y4aCTHUKAM OYHOM CTaBKH UMEIOT MPABO TAKKe
IOpPUINYECKH 3aMHTepeCOBaHHbIC B Mcxose Jeia muna (ct. 191 I'TIK).

14.3. TIncrMeHHBIE T0Ka3aTe/IbCTBa

BaxHeHWIIMM MCTOYHUKOM TOJYYCHUS HEOOXOTUMON MH(QOPMAIUH MPH
Pa3penIcHU CIOPHBIX MaTePHATHHO-TPABOBBIX OTHOIICHUH SBIISIFOTCS ITUCH-
MEHHBIC JTOKA3aTeNIbCTBA, KOTOPHIC CIIY)KaT JOCTATOYHO PACHpPOCTPaHCHHEI-
MU CPEJICTBAMH JOKA3BIBAHUS 110 TPAXKTAHCKUM JICIIaM.

[TuchrMEeHHBIC JTOKYMEHTHI COIPOBOXIAIOT 3HAYUTEIFHOE KOJIUYECTBO
JIEHCTBUI yYaCTHUKOB PA3IMYHBIX OOMIECTBEHHBIX MPABOOTHOIICHHI (3a-
KITIOYEHHE TPYJ0BOTO, HHBECTUIIMOHHOTO, OpPaYHOro JIOTOBOPOB, BhIJAYa JIH-
IUIOMa, COXPAHHOM PacCIIUCKU, CBHJCTEIBCTBA O MpaBe COOCTBEHHOCTH, pe-
IICHUH MECTHBIX MCIIOJTHUTEIBHBIX M PACTIOPSAUTENFHBIX OPTraHOB, OOIIHX
coOpaHuii cOOCTBEHHUKOB JKUITBIX TOMENICHUH U T. 1I.).

[TucrMeHHBIE TOKA3aTeNIbCTBA 0A3UPYIOTCS HA KAKOW-INOO MaTephalib-
HOW OCHOBE, Yallle BCEro Ha OyMa)KHOM WU 3JICKTPOHHOM HOCHUTEJNE, Ha
KOTOPOM IOCPEICTBOM 3HAKOB OTPaKCHBI ONPEICTICHHBIC JaHHBIC, CONlepXkKa-
ye CBeleHus O (pakTax, UMEIOIINX 3HAYCHHE JIJIS MPABIILHOTO pa3perie-
Hus nena. [ToaToMy B HeMaTrepuaibHOM (pOpME MUCEMEHHBIC JOKa3aTeIbCTBA
CyIIIECTBOBATh HE MOTYT.

B omnure OT BelIeCTBEHHBIX JIOKA3aTEIBbCTB XapaKTepHOU 0COOCHHO-
CTBIO MIUCHMEHHOTO JIOKA3aTEeNLCTBA SBISICTCS TO, UYTO JTOKA3aTeIbCTBCHHAS
nH(pOpPMAIIU BOCIPUHIUMACTCS CYIOM ¥ IOPUIUYCCKU 3aMHTEPECOBAHHBIMU
B HCXOJIC JIeNia JIMIaMd Ha OCHOBAaHUM CONIEpKaHHs ero Tekcra. [lo cymie-
CTBY, CaMH ITUCbMEHHBIE IOKYMEHTBI IPEIICTABIISIOT COOOM JIUIITh HCTOYHUKA
JTOKA3aTeNIbCTB, 8 HEMOCPEICTBCHHBIMHU JI0KA3aTeIbCTBAMHU SIBIISIFOTCS COMIEP-
JKaIUecs B HUX CBEJCHUS O (DaKkTaX, BXOJSIIUX B MIPEAMET JOKA3bIBAHUS 11O
KOHKPETHOMY T'PaXJTaHCKOMY JICITY.

B coorBercTBun co cT. 192 I'TIK nuchMEHHBIMHA JTOKA3aTEIILCTBAMU SIBIIS-
I0TCS: O(QUIMATBHBIC U YACTHBIC JIOKYMCHTHI, a TaKXKe OOIIEA0CTyITHASI UH-
¢dopmarus, 3anucanHas OykBaMH JIHOO BBITIOJHEHHAs! B (popme UPPOBOH,
rpadUvecKoii 3aMncH, pa3MelieHHas B II00aTbHON KOMITbIOTepHOU ceTH H-
TEPHET, MOJTYYCHHAS B YCTAHOBIICHHOM 3aKOHOJIATEIECTBOM IMOPSIKE; Tepe-
MTUCKA U 3allUCH JICTIOBOTO HJIH JIMYHOTO XapaKTepa, CoJCPIKAIe CBEICHUS
0 (pakTax, UMEIOIUX 3HAYCHUE JJIS JICIa.
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B Hacrosimiee Bpemst B cdepe rocy1apcTBEHHOTO yIIPaBIEHUsI, SKOHOMUKHI
U COIMAJIBHON chepe 3HAYNTEIHHOE KOJIMIECTBO JOKYMEHTOB N3rOTaBIINBA-
FOTCSI TP TTOMOIIN 3JIEKTPOHHOM, BBIYHUCINTEIBHON U IPyTroi TEXHUKH. Ta-
Kre€ JOKYMEHTBI MOTYT BBICTYIAaTh B KaueCTBE JIOKA3aTENILCTB IPH YCIOBHU
UX HAJUICKAIIETO 0(OPMIICHUS.

[TucpMeHHBIE TOKYMEHTBI HEOTHOPOIHEI [0 CBOeH cylHocTH (comepxa-
HUIO, criocoly (opmupoBanwsi, popme u ap.). MHOTO0Opa3ue MUCHMEHHBIX
JIOKYMEHTOB TPE/NoJaraeT ux pasrpaHuueHue (KiaacCH(pHUKAIHIO), KOTOpast
MOYKET OCHOBBIBATHCS HA CIIEYIOMINX KPUTEPHSIX

1. B 3a6ucumocmu om cy6veKmuozo cocmaea, 0m KOmopozo ucxoosam
uckomwle 0oKymenmet. opuimansapie 1 yactabie (ct. 193 T'TIK).

OguyuanvHvle TOKyMEHTHI BBIIAIOT TOCYJapCTBEHHbBIE OpraHbl B IIpejie-
Jax MX KOMIICTCHIMH ¢ COOMIOJICHHEM YCTAHOBICHHBIX MpaBmI (HapHMep,
oOrerpax1aHCKHUi MacopT, BOOUTEIBCKOE YI0CTOBEPEHHUE, CBUJIETEIHCTBO
0 peructpanuu Opaxa, pa3pereHue Ha IpaBo OCYLIECTBICHHS JHLEH3UPYe-
MOTO BH/Ia SKOHOMHYECKOH IeSITeIbHOCTH | T. 11.). Takue JOKYMEHTBI CTPOTO
(hopMaIN30BaHbI M BBIIAIOTCS B ONPEAEICHHOM 3aKOHOAATEIIbHBIMU aKTaMH
nopsiake. Eciy opunmansHbIi TOKyMEHT OCTIapUBaeTCsl CTOPOHOM MITH HHBIM
IOPUAMYECKH 3aMHTEPECOBAaHHBIM B HCXO/IE IeJIa JIUIIOM, JI0JDKHOCTHBIE JIUIA
TOCYAapCTBEHHBIX OPTaHOB MPEACTABISIOT CYJly UMEIOIIHECs Y HUX J0Ka3a-
TEJILCTBA NTPABOMEPHOCTH BBIZAYM JOKYMEHTA U UCTHHHOCTH €r0 CoZepiKa-
nust. ConeprkaHue OQUIIMATIBHOTO JOKYMEHTA CUMTAETCS WCTHHHBIM, MOKa
He JJOKa3aHo oOpaTHoe.

Yacmuwlil (Heoguyuanviwsiil) TOKYMEHT MOATBEPIKIAET, YTO MOAMTUCAB-
I eT0 TpaXKJIaHWH WM PYKOBOIUTENb IOPUIMIECKOTO JINIA ACHCTBUTEb-
HO CJIeNal 3asiBIeHHe, CoepIKalieecs B 3TOM JJOKyMeHTe (Harmpumep, MpuKa3
0 TIpueMe Ha padoTy, MepenucKa U 3alKcH JIeIOBOTO WIIH JIMYHOTO XapakTe-
pa, pacmicka B MOJyYeHHH MaTepHalbHBIX IIEHHOCTeH U T. 1.). Comepxa-
HHUE TaKuX JIOKyMEHTOB HM3JIaraercsi, Kak MpaBwuio, B IPOU3BOJIBHON (hopme.
[Tpu 3TOM COOTBETCTBHE 3asIBJICHUS JEUCTBUTEIHHOCTH MOJIEKUT POBEPKE
C TIOMOUIBIO JAPYTUX JO0KA3aTeNILCTB B CIy4ae ero OCrnapruBaHusl.

CrieruanbHOE TPaBHUIIO YCTAHOBJIEHO JUISl IOKYMEHTOB, O(OPMIISIOIINX
3aKJII0YEHHUE C/IENKH. Takue TOKYMEHTHI MOATBEPKIAIOT (aKT 3aKIIIOYeHUS
U Cofiep KaHMs ITOW CIENIKHU. 3aKIIF0UEHUE U COAEPIKaHNE CEIIKH MOATBEPK-
JIAIOTCS IOKYMEHTOM, TTOJIITMCAaHHBIM 0OEMMH CTOPOHAMH, a TAKXKe JTOKyMEeH-
TaMH, KOTOPBIMH OOMEHSUTHCH CTOPOHBI TIOCPEICTBOM MTOYTOBOM, Teserpad-
HOM, TeNeTalIHOM, SIEKTPOHHOM CBS3H, MO3BOJISIONIEN T0CTOBEPHO YCTaHO-
BUTh, YTO TIOKYMEHT UCXOAUT OT CTOPOHBI 10 forosopy (4. 1 ct. 194 T'TIK).

2. I1o cooepatcanuto: pactiopsiuTenbHbIe U HHQOPMAIMOHHBIE JJOKYMEHTHI.

Pacnopsioumenvrvimu SIBISIOTCS TaKWE THUCbMEHHBIE IOKYMEHTEHI, U3 CO-
JiepKaHHsl KOTOPBIX BHITEKAET BOJICH3BSIBIICHHE OJJHOTO MIIM HECKOJIBKUX JIHIL
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(rpaxnaH, ropuaudeckux sinil, PecryOnuku benapych v ee amMUHUCTPATHBHO-
TePPUTOPHANTBHBIX eAnHHMI]). Cpeny Takux JOKYMEHTOB Hambosee pacmpo-
CTpaHEeHBI aKThl, H31aBAEMbIC TOCYAPCTBEHHBIMH OpraHAMH TPH OCYIIECT-
BIICHHHU BO3JIO)KCHHBIX HA HUX (YHKUIWHA (pelIeHUs], MOCTAHOBICHUS, MPU-
Ka3bl ¥ PACIOPSHKEHHST PYKOBOTUTEINICH TPESANPUSITHIA U YUPEKACHUN U JP.),
rpaXIAHCKO-TIPABOBBIC CHIENKHU (IOBEPEHHOCTh, 3aBEIAHKE), COMNAIICHHS
(HampuMep, IOTOBOP MOPYUCHHUS), 3asBICHUS U IPYTUE JOKYMEHTHI.

Hngpopmayuonnvimu SBISIOTCS TAKHE MTUCHMEHHBIE TOKYMEHTBI, KOTOPBIC
coziepykar CBEICHUS] O HAMYMU WM OTCYTCTBHH ONPEACICHHBIX (DAKTOB,
HUMEIOIIHUX IOPUANYECKOE 3HAYCHHE JUI KOHKPETHOTO TPaKAAHCKOTO Jesa
(oTYeThl, MIAHBI-CXEMBI, COOOILCHUS, CIPABKH, aKThl MPUEMKH-TIEPEaAYH,
JIOKJIAJIHBIC 3alMCKH, YBEIOMIICHUS, TEXHHUYECKAs TOKyMEHTAIHsl, TIPOTOKO-
JIbI COOpaHUid, KBUTAHIIUK U T. 11.).

3. ITo cnoco6y uzzomosnenus 0oKymenma.

pyKonucHvie (M3TOTOBIICHHBIC OT PYKU PYKOIUCH JIMTEPATYPHOTO MPOU3-
BeJIeHUsI, IUCBMO, 3asiBIICHUEe, aBToOHorpadus u ap.);

MmawuHonucHvle (CO3JaHHBIC TPH TOMOUIM TEXHHYECKHX CPEICTB, Ha-
MpUMep MeYaTHOW MAIIMHKH, KOMIBIOTEPA | T. 11.);

anexmponuvle (MHGOpPMALIUS TPEJCTABICHA B 3JIEKTPOHHO-IU(PPOBOIL
dopme, Hanpumep Ha (rielI-KapTax, MATHUTHBIX KAPTOYKax, TUCKETaX, KeCT-
KUX JIUCKaX W T. 11.).

4. ITo ghopme 0oKymenma: coBeplieHHBIE B IPOCTOM MUCEMEHHOHN (hopme
W HOTapHAIIbHO YIOCTOBEPECHHEIE.

COBEpIIICHHBIC B NPOCHOL NUCbMEHHOU (popme — TaKkue JTOKyMEHTHI, KO-
TOpBIE COlepIKaT CBEIeHNsT O (PaKkTax, U3JIOKEHHBIX B CBOOOIHOM cTuie 0e3
MX HOTapHANBHOTO yJAOCTOBEpPEHHs (HampUMep, paclucKa JOJDKHHKA, YacT-
Has Mepenucka u T. 1.). [[pUMEHUTENBHO K CACNKE MPELyCMOTPEHBI MPABO-
BbIC MOCIEACTBHS HECOOIONEHUs ee (pOpPMBI: HECOOIFOIEHHE MUCEMEHHOM
(bopMBbI cIeNKH, KOrna Takas popMa yCTaHOBIICHA 3aKOHOM, JIUIIAET CTOPOHBI
IIpaBa B CJIy4yae Cropa CChUIaThCsl B MOATBEP)KICHUE CIIENIKU U €€ YCIOBHI Ha
CBUJICTEJIbCKUE TTOKA3AHUSI, HO He Julaem ux npasa npugooums nucbmeH-
Hole u Opyeue dokazamenvcmea (4. 2 cr. 194 T'TIK).

Homapuanvno yoocmoeepennvle —Takue TOKyMEHTHI, TOIJIMHHOCTH KOTO-
PBIX MOATBEPIKICHA OMPEACICHHBIM JODKHOCTHBIM JIUIIOM. B cooTBeTCTBUM
co ct. 54-56 3akona Pecmyomuku bemapycs ot 18 urons 2004 r. Ne 305-3
«O HOTapuare ¥ HOTAPHUAIBHOW JEATEILHOCTH» HOTAPUYCHI, YIIOITHOMOYCH-
HbIe TOJDKHOCTHBIC JIMIA, & TAKXKE JOKHOCTHBIC JIHIA 3arpaHydpexK ICHUH
COBEpUIAIOT CJIEYIONINE HOTapHaIbHbIE JEHCTBHUS. YIOCTOBEPSIOT COITIACHS,
JIOBEPEHHOCTH; CBUJICTENILCTBYIOT BEPHOCTh KOIMHUI JOKYMEHTOB H BBITHCOK
W3 HUX, MOJJIMHHOCTh MOIIUCH HAa JOKYMEHTAX; BBIIAIOT TyOIUKATHI HOTA-
pHANBHO YIOCTOBEPEHHBIX JOKYMEHTOB H T. JI.
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[TpUMEHUTENIBHO K IPa)KIaHCKO-IIPABOBBIM C/IENKAM YCTAHOBJICHO TIpa-
BUJIO MX 00s3aTeNIbHOTO HOTApHAJBbHOro yhoctoBepenus (m. 2 cr. 164 I'K),
KOTOPOE OCYIIECTBISETCS B CICAYIOUINX CTyJasx: a) IpsIMO YKa3aHHBIX B 3a-
KOHOJIATENBHBIX aKTax; 0) IPeayCMOTPEHHBIX COITIAIIICHHEM CTOPOH, XOTs ObI
TI0 3aKOHOJIATENBCTBY IS CIIEJIOK IAHHOTO BHa 3Ta (hopMa He TpeboBanach.

5. Ilo cmenenu docmynnocmu 00OKymenma: AMEIONIAECS B CBOOOTHOM
JOCTYTIE U OTPAHUYCHHO JOCTYIIHBIE.

Jloxymenmul, umerowuecst 8 c60600HOM docmyne — 3T0 JOKYMEHTHI, CO-
JIeprKaliye CBeieHus 0 (akTax, BXOIAUINX B MPEIMET TOKa3bIBAHHS, HE CO-
CTABIAIONIME CITYXKEOHYI0, KOMMEPUYECKYI0 WIH JIMYHYIO TaifHy, KOTOpbIC
HAXOJATCA B MyOMMYHOM [OCTYNE M HE MPEACTABISAIOT 3aTPyIHCHUH s
IOPUINYECKH 3aHHTEPECOBAHHBIX B HCXOJIE JICJIA JIUII IPU MIPEICTABICHUH UX
B Ka4eCTBE CPE/ICTB JOKA3bIBAHUS CYIY.

CornacHo cr. 15 3akona Pecryonuku benmapycs ot 19 wmrons 2010 r
Ne 170-3 «O rocynapcTBEHHBIX CEKPETax» K TOCYIapCTBEHHBIM CEKPETaM He
MOT'YT OBITh OTHECCHBI CBEACHHUS: ABISIFOLINECS OOIIE0CTYTHOH HH(popMa-
ueil, 0CTyI K KOTOPOM, pacnpocTpaneHne u (Min) MpeoCTaBIeHHe KOTO-
poii He MOTYT OBbITh OIPAHHYEHBI B COOTBETCTBHH C 3aKOHONATEIILHBIMH aK-
tamu Pecry6iuku benapych; Haxomsumecsi B COOCTBEHHOCTH HHOCTPAHHBIX
rOCYIapCTB, MEXKIYHAPOIHBIX OPTaHU3AINIA, MEKTOCYIAPCTBEHHBIX 00pa30-
BaHU U nepenannbie Pecmyonuke benapycs.

Kommepueckyro TaiiHy B cooTBeTCTBHM cO CT. 6 3akoHa PecmyOmiku be-
napych ot 5 staBaps 2013 1. Ne 16-3 «O koMMepUeckoi TaifHe» HE MOTYT CO-
CTaBJIATH CBEJICHHUS: COMIEPIKAIIMECS B YUPEIUTENbHBIX IOKYMEHTaX FOpUIYe-
CKOTO JINIIA; COAEPIKaIIECs B IOKYMEHTaX, TAfOIINX [PaBo Ha OCYIECTBIIEHHE
MPEANPUHUMATEIIBCKO JIeATENBHOCTH; SIBISIONIMECS BpadeOHOM, aIBOKATCKOH,
0aHKOBCKOI1, HAJIOTOBO#, MHOM OXpaHSIEMOI 3aKOHOM TallHOH; O HEJBIKIUMOM
HMYIIECTBE, COIEPXKAIUECS B SAMHOM TOCYJapCTBEHHOM PETUCTPE HEABUKH-
MOTO MMYIIECTBA, ITPaB Ha HETo M CHEJIOK C HUM; O YHCIEHHOCTH U COCTaBe
PabOTHUKOB, HAJIMYUH CBOOOIHBIX PabOUMX MeCT (BaKaHCHIA) U T. II.

Ozpanuuenno docmynHvle 00KYMeHmbl —3TO JOKYMEHTHI, B KOTOPBIX CO-
JieprKatcs CBeACHUS O (haKTax, BXOMAIIUX B TPEIMET OKA3bIBAHUS 110 JICITY,
COCTaBIISIIOIINE CITY)KEOHYI0, KOMMEPUYECKYIO WM JIMYHYIO TallHY, CAMOCTOSI-
TEeNIbHOE TPE/ICTABJICHHE KOTOPBIX B Cy/I B KaueCTBE CPEICTB JOKA3bIBAHHSI
JUTSL FOPUIMYECKH 3aMHTEPECOBAHHBIX JIHII SBIISICTCS 3aTPYIHUTENBHBIM HITH
HEBO3MOXKHBIM.

Cornacao 1. 1 c1. 140 T'K uH(popmanms (CBeACHHS O JIUNaX, MPeaAMETax,
(akrax, cOOBITHSIX, SBJICHUAX U MPOIECCax) OXPAHICTCS B KAUeCTBE Hepac-
KPBITOH MH(OPMAIIMH, €CITH OHA COCTABISCT CIY)XeOHYIO TailHy WIIU KOM-
MEPUECKYIO TalHy.
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B o0mieM miaHe o KOMMEpPYECKOH TaifHOM TOHUMAFOTCS CBE/ICHHS TEX-
HUYECKOTO, TIPOU3BOICTBEHHOTO, OPraHU3aI[MOHHOTO, KOMMEPUYECKOTro, (QH-
HAHCOBOT'O M MHOTO XapaKTepa, CeKPeThl MPOU3BOACTBA (HOYy-Xay). [Ipu aTom
B OTHONICHHM TaKUX CBEJCHUH MX BIIAJIENIbIEM IOJDKEH OBITh YCTaHOBJIEH
PEXUM KOMMEPUECKOH TaifHBbI.

MarepranbHBIM HOCHTENIEM KOMMEPUECKOH TalHBI SIBISETCS JOKYMEHT
WM THOW OOBEKT, Ha KOTOPOM CBEAEHHMS, COCTABIISIONIE KOMMEPUYECKYIO Taii-
HY, COZIEpYKaTcsl B JIt000# 00beKTUBHOM (hopMme (B BUJE CHUMBOJIOB, 0OPa30B,
CHTHAJIOB), TIO3BOJISAIONIMX 3TH CBEACHHUS PACIIO3HATH U UICHTU(DUIIUPOBATS.

Be3 comtacus Bnazgenslia KOMMEPUECKON TalHBI JOCTYI K KOMMEPYECKOH
TaifHe MpeloCTaBIAeTCs 0 TPEOOBAHUIO Cy/la 0 HAXOILIIIMCS B €0 ITPOn3-
BOJICTBE I'PKIAHCKUM JIeNIaM, a TAKXKeE 10 HaXOASIIMMCS Y HETO Ha HCITONTHEHHN
HCIIOJHUTEIIBHBIM JIOKyMEHTaM (4. 2 cT. 11 3akoHa «O KOMMEPUECKO#l TaiiHe).

O3HaKOMIIEHHE YYaCTHUKOB TPAYKIAHCKOTO CYIOIIPOM3BOJICTBA C UMEIO-
IMMHUCS B Marepuajiax Jejla CBEJICHUSIMH, COIEpKalliMU KOMMEPUYECKYIO
TaifHy, JOMyCKaeTCs JMIIb B YaCTH, OTHOCSIIEHCS] HEMOCPEICTBEHHO K CY-
IIECTBY JI€Ja, C BO3JIOXKEHHEM Ha HUX OOS3aHHOCTH IOCIEAYIOLIET0 COXpa-
HEeHHUS! KOH(OUAESHIIMAIEHOCTH TOIyYSHHBIX CBEICHUH.

TocynapcTBeHHBIE CEKPETHI OAPA3AEISIIOTCS Ha TOCY/IapCTBEHHYIO Taii-
HY ¥ ciayxeOHyto TaiiHy. Ciy)xeOHast TaliHa IIPH TOM MOXKET OBITh COCTaB-
HOH 4acThIO TOCYAapPCTBEHHOH TaiHbI. K rocynapcTBEHHBIM CEKpEeTaM MOTYT
OBbITH OTHECEHBI CBEJICHUSI B OOJIACTHU: MOJUTUKH; SKOHOMHUKH W (DUHAHCOB,;
HayKH U TEXHHWKH, BOEHHOI O€301acCHOCTH; pa3BebIBaTEIbHOM, KOHTppa3-
BeJIbIBAaTEIbHOMN, OTIEPAaTHBHO-PO3BICKHON AEATEILHOCTH; HH(POPMAIIHOHHON
Y MHBIX 00JIACTSX HAI[MOHAIBHOW Oe3onmacHocT Pecmyonuku benapycek.

Jlonyck k nH(OpMaIiu, conepxarieil Tocy1apCTBEHHbIE CEKPETHI, MOXKET
OBITH MTPEIOCTABIIEH B CIIy4asx, yCTAaHOBJICHHBIX 3aKOHOM. B cooTBeTCTBUU
¢ 4. 6 ct. 33 3akoHa «O TOCyIapCTBEHHBIX CEKPETax» YYaCTHHUKAM T'pax-
JTAaHCKOT'O TIPOLIecca MOXKET OBITh TIPEIOCTABIIEH JIOMYCK K FOCYJapCTBEHHBIM
CeKpeTaM B NEpHOJl UX YYacTHsl B IIpOIecce Mocie OTOOpaHHs MOIIHCKA
0 He0OXOIMMOCTH COOJIFOEHHSI MNMH TpeOOBaHMI 3aKkoHOAaTeNbCTBa Pecy0-
nMkH benapych o rocynapcTBEHHBIX CEKpeTax, a TakXkKe O MpeaylpeKaeHIN
00 OTBETCTBEHHOCTH 3a pa3MIallleHHe CBEACHHH, COCTABILSIIOIINX ToCyaap-
CTBEHHBIE CEKPETHI.

B 31011 cBs13M HEOOXOAMMO OTMETHTH, YTO B COOTBETCTBUH C IIPABHIIOM PO-
JIOBOM TozicymHOCTH, ycTaHoBieHHOH 4. 3 ¢T. 44 I'TIK, obnacTHbie, MuHCKHI
TOPOJICKOH Cy/Ibl pacCMaTpyBaloT Jielia 110 TIepBOH MHCTAHIIMK, B MaTtepHaiax
KOTOPBIX COAEPIKATCS CBEJICHHS, COCTABIISIONINE TOCYAapPCTBEHHBIE CEKPETHI.

6. Ilo cnocody popmupoeanus: TONTUHHUKA U KOTIUH.
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Tloonunnbill — «HACTOSIIUHN, OPUTUHAIIBHBIA, HE CKOITMPOBAHHBINA, UCTHH-
HbIA»!. TTONIMHHBIA TOKYMEHT — 3TO €r0 MEePBOHAYANBHBIN dK3EMIUTAp, Ha-
MIpUMEp OPUTUHAN JIOTOBOPA, CAEIKH, CBHUICTEIBCTBA O TOCYAapPCTBEHHOU
pErucTpauu 00BEKTa HEIBHKUMOCTA M T. 1. KOMUSI — «TOYHBIN CIHCOK,
MOBTOPEHHE YETO-HUOYIb, MPOTUBOIOIOKHOCTE OPUTHHANA», HAIpUMEp
KOIIUSI TIACTIOPTA, CBUIETEIILCTBA O POXKICHUU H JIP.

[pencrarienHas KiaccuHUKAIHS TUCEMEHHBIX JOKYMEHTOB HOCHUT Y CJIOB-
HBIN XapakTep (Tak, HApUMep, PEIICHHE MECTHOTO UCIIOTHUTEILHOTO U pac-
MOPSTUTENIHHOTO OpraHa 0 CHOce caMoBONBHOW moctpoiiki (. 3 ct. 223 T'K)
BBICTYIIACT OJHOBPEMEHHO B Ka4eCTBE O(HUIMATBHOTO PACHOPSIUTEIEHOTO
JTOKYMEHTA, COBEpPIICHHOTO B MUCBMEHHOI (hopMe, U HAXOJAUTCS B CBOOOTHOM
nocryrne). Tak kak 6e3 MUChMEHHBIX J0Ka3aTeIbCTB KaK CPEJICTB JIOKA3bIBa-
HUS PACCMOTPCHUE U pa3pelieHHUE JIF000ro rpaXkIaHCKOTO Jea O00UTHUCH HE
MOXKET, JJaHHAS KJIACCU(PUKAIIUSI UMEET MPEXK]IE BCETO MPAKTUICCKYIO HAIPaB-
JICHHOCTh U CIIOCOOCTBYET IOJHOTE WCCIICIOBAHUS W MPABUILHON OICHKE
MMUCBMEHHBIX JI0KA3aTeILCTB HA OCHOBAHUU X CIICIIA(DUKY.

B rpakmaHCKOM CYIONPOU3BOJCTBE YCTAHOBICH CHCIMATBHBIA ITOPS-
JIOK TIPEJICTABJICHUS IMHChMEHHBIX JIOKA3aTCILCTB CY/Y, OTIUYAOIIHACS TI0
CBOEMY COJICPIKaHUIO OT MOMOOHOTO PONa JACHCTBUI B YTOJIOBHOM CYAOIPO-
u3BonCTBe. Ha OCHOBaHWM pacmpeneieHuss OpeMEHU MPEACTABICHUS JI0-
Ka3aTeJIbCTB IPU HAUYUU BO3MOXKHOCTU FOPHIUYECCKH 3aHMHTEPECOBAHHBIC
B HICXOJIE JIeJIa JIUIIA HeMTOCPEICTBCHHO TPEICTABIISIOT Cyy MIMChMEHHBIC JI0-
Ka3aTelbCTBa. BMecTe ¢ TeM, eClii TaKuX JTOKa3aTeIbCTB OKaKETCS HEIOCTa-
TOYHO, CYJI MPEJIaraeT UM IMPEJCTABUTH JOMOJHUTEIBHBIC IOKA3aTeIbCTRA.
OpHako Takas BO3MOXHOCTh y IOPUIMYECKU 3aWHTEPECOBAHHBIX B HCXOJE
JIeNia JIUIl B CHITy OOCTOSITEIhCTB KaK OOBEKTUBHOTO, TaK U CYOBCKTHBHOTO
XapakTepa CyIeCTBYeT He BCEIa.

ITo TpeOoBaHMIO CyJa MUCHMEHHBIC JIOKA3aTEIbCTBA HAMPABISIOTCS UX
JIepIKaTeNIIMA HETIOCPEICTBEHHO B cyll. OTHOBPEMEHHO CYIl MOXKET TaKKe
BBIJIATh JIWILY, XOJATalCTBYIOMEMY 00 HCTPEOOBAaHUM MUCHBMEHHOTO JO-
Ka3aTeJIbhCTBa, 3aMPOC Ha MPABO €r0 MOJTYYCHHUS JUIS MPEICTABICHUS B CYIT
(4. 2 ct. 196 T'TIK).

3akonom (ct. 195 I'TIK) omnpezesieHa 00I3aHHOCTh MPEACTABICHUS CYLY
MMUCHMEHHBIX JIOKA3aTeIbCTB UX JICPIKATEISIMU: JTFO00M TOCYNapCTBEHHBIH Op-
TaH, OPUANICCKOE JIUIO0, TPAXKITAHUH IO TPeOOBAHUIO Cyla 00sS3aHbI B yKa-
3aHHBIN UM CPOK MPEICTABUTH HAXOMAIIUECS Y HUX JOKYMEHTHI (HarmpuMmep,
YUpENUTEIbHBIE TOKYMEHTHI IOPHIUYECKOTO JIUIA, TPYIOBYIO KHIDKKY pa-
OOTHUKA, TOKYMEHTBI, MOATBEPKIAIOIINE 3aKTFOUEHUE CIICIIKU U T. 11.), 4 TaK-

1 Oxeros C.1. CnoBaps pycckoro si3pika. — C. 693.
2 Tam xe. —C. 377.
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ke Jpyrue MUCbMEHHBIC JI0KA3aTebCTBa (HampHMep, NepPenucKy NeI0BOro
XapakTepa, BHyTPEHHHUE MIPUKA3bI U PACTIOPSHKEHHUS U T. 11.). YKa3aHHbIE JIHIa
TIPY 3TOM He BIIPaBe TPeOOBATh OILIATH PACXOIOB 110 UX HPEJCTABICHHIO.

B tom ciydae, ecian JOIKHOCTHBIE JIMIA WM TPpakAaHe HE UMEIOT B Ha-
JIMYMH UCTPeOyEMBIX JI0Ka3aTeNbCTB JIMO0 HE UMEIOT BOSMOKHOCTH TIpe/ICTa-
BUTbH UX B YCTAHOBJIEHHBIH CY/IOM CPOK, OHH 00sI3aHBI H3BECTUTH 00 ATOM CY[I
B 5-JTHEBHBIH CPOK CO JTHsI OTyYEHUsI 3a1poca Cy/ia ¢ yKa3aHHeM MPUYIHH.

Oco0eHHOCTD NpeCTaBIeHNS MMCHbMEHHBIX JI0KA3aTeNIbCTB 3aKII0YaeTCs
B TOM, YTO OHHM, KaK IPaBHJIO, TOJDKHBI MIPE/ICTABISITHCS B NOAIMHHKKE. [Tpn
3aTPYIHUTEILHOCTH IIPEJCTABIICHUS MTOAJIMHHHUKA JIep)KaTenb MOXET C CO-
Iacys CyJa NMpeICTaBUTh HAJUJIEXKAIIMM 00pa3oM 3aCBHIETEILCTBOBAHHYIO
KOTHIO TOKYMEHTA WITH BhIMKUCKY U3 Hero (4. 3 ct. 196 I'TIK). B cnyyasx 3a-
TPYAHUTEIHHOCTH WIIM HEBO3MOXKHOCTH TIPEJICTABICHHS ITOIJIMHHUKA TTHCh-
MEHHOTO JIOKa3aTeIbCTBa Cy/l UMEET NPaBO MPOU3BECTH OCMOTP M HCCIIEN0-
BaHME NMMCbMEHHOTO JI0Ka3aTeNIbCTBA B MECTE €r0 XPaHEHMSI.

3akonoM (ct. 197 I'TIK) yperyanpoBaH mpolieccyanbHbIi MOPSIOK Orvia-
LIEHUS. U MPEABSIBICHNS] MUCHMEHHBIX JJOKA3aTeJbCTB, COIIACHO KOTOPOMY
MHChMEHHBIC JIOKa3aTenbcTBa (MPOTOKOJBI MX OCMOTPA), COCTaBJICHHBIC
B XOJI€ ITOATOTOBKH JieNla K CyeOHOMY pa3OHMpaTesbCTBY, B MOPSAKE BBIION-
HEeHUs CyZieOHOTO MTOPYYEHHs MIT 00eCIIeYeHHUS T0KAa3aTeIbCTB, OINIAIIAIOTCS
B CyeOHOM 3acelaHuy M MPEAbSBISIOTCS I0PUINIECKN 3aHHTEPECOBAHHBIM
B MCXO/IE JeJIa JIUIIaM, a B cIydae HeOOXOAMMOCTH — TaK)Ke CBUJIETEISIM, IKC-
nepraM, cnenuanucram. [locie 3Toro cyn BeICTyIIMBaeT OOBSICHEHHS YIIO-
MSTHYTBIX JIUII, CBHJIETEIIEH, IKCIIEPTOB, CIIEI[HAINCTOB.

Hepenko npu ocyniecTBIEHHH JOKa3bIBAHUS 110 TPAXKAAHCKUM JeIaM
Yy Ccyda BO3HHKAaeT HEOOXOMUMOCTH MCCIIEJIOBATh MHUCEMEHHBIE J0Ka3aTellb-
CTBa, B KOTOPBIX COMCPIKUTCS HH(OPMAIIHS THYHOTO XapakTepa (Hampumep,
Kacaromascsi HHTUMHOW JKU3HH T'pakAaH, IPOMCXOKICHUS JIeTel OT orpe-
JIETICHHBIX POJUTENIeH, COCTABICHHOrO 3aBelaHKs W T. I1.). B 3Toi cBs3m
B pa3BUTHE KOHCTUTYLIMOHHOTO IMPHHIHIIA HEJIOMYCTUMOCTH PONU3BOJIHLHOTO
BMeNIaTeNIbCTBA B YacTHbIC Aena (cT. 28 KoHcTuTynuu) B mpoleccyanbHOM
3aKOHO/IATENIbCTBE 3aKPEIIeH 0COOBIH OPSIO0K OIVIaIleHHUs JINIHON Mepernu-
CKH U TeJerpadHbIX COOOIIEHNH Ipax/IaH.

B coorerctBuu co ct. 198 I'TIK uuHast nepenucka v TMIHbIC TeNerpadHbie
COOOIIEHHs TPaXKAaH MOT'YT OBITH OIIALIIEHbI B OTKPBITOM CYJIeOHOM 3acelaHin
TOJIBKO C COTJIACHS JIUILI, MEXK/Ty KOTOPBIMH 3Ta MepenyucKa 1 TenerpadHele co-
o01IeHust UMeIT MecTo. B poTuBHOM cityuae Takast epenucka 1 TeerpagpHbie
COOOIIEHHMS OIVIAIIAIOTCS M UCCIIEAYIOTCS B 3aKPBITOM CyAeOHOM 3ace/laHuH.
JlaHHO€ MpaBHJIO IPUMEHSIETCS | TIPY OIVIAIlIeHUH JIMYHBIX 3alUCcell rpaXk/IaH.
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B ciyyae BO3HHKHOBEHHSI COMHEHHI B JOOPOKAYECTBEHHOCTU MHCHMEH-
HBIX JIOKA3aTeNbCTB FOPHIMYECKH 3aWHTEPECOBAHHBIC B MCXOJE Nefa JIHIa
BIpaBe OCMAPHUBATH MIMCbMEHHBIE IOKA3aTeNIbCTBA CIIEMYIOIIMMH CITOCOOAMH:

@) 3a76/1€HHBIM MPEOOBAHUEM O NPUSHAHUU UX HEOCHCINEGUMETbHbIMU.
Ipu 3TOM OcCnapuBaHWE NEHCTBUTEIBHOCTH MUCHMEHHOIO J0KA3aTeIbCTBA
MOXXET COCTOSTh B JIOKa3bIBAaHUHU MOPOKOB €ro CofepkaHusi, GOpMbI, BOIH
U BOJICH3BSBJICHUS JIUII, TOAMHUCABUINX JOKYMEHT, CYOBEKTHOTO COCTaBa.
[TucpMeHHBIE TOKYMEHTBI MOTYT OBITh PH3HAHBI CYIOM HEICHCTBUTEIbHbI-
MH B CIIyYasiX, KOTJIa UX COJCp)KaHHEe HE COOTBETCTBYET 3aKOHONATEIIBCTBY,
OHH U3TOTOBJICHBI HA HEYCTAHOBJICHHBIX ONAHKAX MW UCXOMAT OT HEYIPABO-
MOUEHHbIX JIUII, MOAMUCAHBI O] BIUSHHEM 00MaHa, HACHIIUS, YTPO3bI JIHOO
HeJIeeCOCOOHBIM JIUIOM U T. 1. COOTBETCTBEHHO CBE/ICHUSI, COIEPIKALINECS
B HHX, MOTYT CJIY>XHTh OCHOBaHHEM JUIsl MPU3HAHHS HECYILECCTBYIOIIMMH
(bakTOB, B MOATBEPIKICHUE KOTOPBIX OHHU MPECTABICHBI;

0) onposeporceHuem co0epPHCAUXCA 6 HUX (PAKMUUECKUX OAHHDBIX.
OcnaprBaHue 10CTOBEPHOCTH NMMCHMEHHOTO JOKYMEHTA 3aKJII0YaeTcs B J10-
Ka3bIBAHMHM HECOOTBETCTBHS €r0 COACpXaHHs (PaKTHUECKHM OOCTOSITEINb-
crBam (aefictBurenbHOCTH). CocOOBI TPOBEPKH TOCTOBEPHOCTH MUCHMEH-
HBIX JIOKa3aTeNbCTB B [IEJIOM TAKUE XKe, KaK U JUTs JPYTUX CPENCTB JOKa3bIBa-
HUSI, @ cama IIPOBEpKa CBOIUTCS K UCCIIEA0BAHUIO Mpoliecca GOpMHUPOBAHUS
JIOKa3aTeJIbCTB B LIENSAX BBIABICHHUSI IPUYIKH, KOTOPBIE MOIJIM MOBJHUSThH HA UX
JIOCTOBEPHOCTH;

6) ookazvreanuem ux noonoxcuocmu (cr. 199 I'TIK). Ioay10kHOCTE MUCH-
MEHHBIX JIOKa3aTeNbCTB, B TOM YHCIE M O(HIUATIBHOTO JOKYMEHTA, MOXET
YCTaHaBJIMBATHCS C IOMOIIBIO JIIOOBIX JIOKA3aTENILCTB, BKIIIOYas CBUIETEIb-
ckue nokasanus. CyJl, yauThIBasi KOHKPETHbIC OOCTOSATENBCTBA Jieia, Onpesie-
JISIET, COXPAaHWIIO JIM MIMChbMEHHOE JI0Ka3aTeIbCTBO JOKa3aTeIbHOE 3HAYCHHE
U B KaKod Mepe, HeCMOTPS Ha MOJTYMCTKH U APYTUe MpUeMbl (haibcudukanum
TekcTa. [Ipu 3TOM NHIaM, MpeICTaBUBUINM IMHCBMEHHbBIC TOKA3aTeIbCTBA,
TIOTIOKHOCTh KOTOPBIX YCTaHOBJIEHA B ITPOIIECCE, MPENOCTABISETCS PaBO
JIOKa3bIBaHMs Oe3 UCIONB30BAHUS 3THX J0Ka3aTeNbcTB. B ciydae ycTaHOB-
JICHUS TIOJIOYKHOCTH MIMChMEHHBIX JIOKa3aTeNIbCTB Cyll B HEOOXOMMUMBIX CITY-
YasX HaMpaBJsIeT HHPOPMAIHIO 00 STOM MPOKYPOPY IS PEIICHHUS BOpOCca
O TIPUBJICYCHUH BUHOBHbIX K YTOJOBHOW OTBETCTBEHHOCTH.

B mporiecce 10Ka3bIBaHUS IO MPAXKIAHCKHM JIeJIaM B IabHEHIIIeM MUCh-
MEHHBIE JIOKa3aTeIbCTBa MOMIEKAT OLCHKE, 0 UTOraM KOTOPOH CY/ BBIHO-
CHT TIOCTAHOBIICHHE, HApsAy C JPYTUMHU JIOKa3aTelbCTBaMH. [1OITMHHBIC
JIOKYMEHTBI, IMEOLINECs B Jielie, IO MPOChOe JIUII, MPEJACTABUBIINX ITH JI0-
KyMEHTBI, MOTYT ObITh MM BO3BpAICHbI MOCJE BCTYILICHHS CyAeOHOro mMo-
CTaHOBJICHUS B 3aKOHHYIO CHITy. B 9TOM citydae B fiesie ocTaBisieTcsl 3aCBH/Ie-
TeNbCTBOBAHHAs cynbei komus nokymenTa (ct. 200 I'TIK).
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14.4. BermrecrBeHHbIE JOKa3aTeIbCTBA

BeliecTBeHHbBIE [10KA3aTENbCTBA SBJISIOTCS JOCTATOYHO PACIPOCTPAHEH-
HBIMH, a B psJie Cly4aeB — HEOOXOAUMBIMU CPEJCTBAMU JOKA3bIBAHUS, IPU
MOMOIIIM KOTOPBIX CY/ ITPHU PACCMOTPEHHUU TPAXKIAHCKUX J€] MOXKET, HAIpH-
Mep, yOeauThCsl B pasMepe MPUYMHEHHOTO yiep0a MMYIIECTBY, KauyeCTBE
MPUOOPETEHHOTO TOBAPA, BBITIOJIHEHHON pabOThI MM OKa3aHHOM yCITyTH.

B rpax1aHCKOM CYI0MPOU3BO/CTBE MO/l BEHIECTBEHHBIMU 0KA3ATEb-
CTBaMHM MMOHUMAIOTCS TPEIMETHI, KOTOPbIE Oarogapst COXpaHUBIIAMCS Ha
HHUX Clie[laM BO3JEHCTBHS, (JOpME, IPYTHUM CBOMCTBAM U KayeCTBaM WU Me-
CTy HaxOXIECHHUS MOTYT CIIYKUTh CPEJCTBOM YCTaHOBJICHUS (HaKTOB, UMEIO-
X 3Hadenue s aena (cr. 201 I'TIK).

[TpUMEHUTENBHO K JAHHOMY OIPEAEICHUIO TEPMUH «IIPEIAMET» HMEET
cobuparesbHOE 3HAYEHUE, TaK KaK B KaYeCTBE TAKOBOTO MOTYT BBICTYIATh,
HAMpUMEp, TEJIO YEJIOBEKa, KUBOTHOE, IPOAYKTHI IIUTAHHUS, JCHEIKHBIE 3HA-
KM, )KU0€e (HOKUI0€e) IIOMEIIEHHE, CIIOPHast BEIlb, CAMOBOJIbHAS TOCTPOMKA,
MOBPEXIEHHOE UMYIIECTBO, 3€MEJIbHBIN YUaCTOK CO CIIEaMH YHUUTOKEHUS
MOCEBOB, Pa3JINYHbIE BEIIECTRA, CPEJCTBA U T. I.

Ipu onpeseeHHOM CTeUEeHHH OOCTOSTENLCTB BEIECTBEHHBIMH J0Ka3a-
TEJLCTBAMHM MOTYT OBITh M IMHUCHMEHHBIE JOKYMEHTBI, HAPUMED €CITU J0-
KyMEHT UMEET CIIE/bl MOAICIIKH, TO OH OJHOBPEMEHHO CTAHOBUTCS Belle-
CTBEHHBIM JIOKAa3aTeIbCTBOM, MOCKOJIBKY MOATBEPXKIAET WM OMpPOBEPraeT
TaKyIo MOAAENKY. [Ipy 3TOM JOKYMEHT, BBICTYAIONIMN B POJIM BEIIECTBEH-
HOT'O JI0Ka3aTeNbCTRA, ABIACTCS HE3aMEHUMBIM BCJIEICTBUE HHANBUYaTIbHO-
ompeJieSIeHHBIX 0COOEHHOCTEH, 8 MUCHMEHHOE JI0Ka3aTeIbCTBO MOXKET OBbITh
3aMEHEHO JIPYTUM CPEICTBOM J0Ka3bIBAHUSI.

BeliecTBeHHbBIE TOKA3aTENLCTBA MOTYT OBITh MCIONIB30BAHbBI B TPaXIaH-
CKOM IPOIIECCE TIPH YCTIOBHU COONIONEHHS YCTAHOBIEHHOTO 3aKOHOM MOPS/IKa
ux npusiedeHust. [IopsAa0K HCTPEOOBAHUS U MPEICTABICHUS BEIIECTBEHHBIX
JTOKA3aTeNIbCTB OCYIISCTBISACTCS MO TPaBWIIaM, U3JI0kKeHHBIM B cT. 179 I'TIK,
I10 aHAJIOTUH C MUCHMEHHBIMU [[0KA3aTeILCTBAMM.

Y4uuThIBast, UTO BEIIECTBEHHBIE J0KA3aTEILCTBA MOT'YT MMETh PA3JINIHBIE
¢dusnueckre mapamerpsl (Macca, AJHMHA, IIUPHHA, BBICOTA, 00beM), Cylile-
CTBYET CIIEIUATBHBIH MOPSIIOK UX XPaHEHUS.

BeliecTBeHHbBIE TOKA3ATEILCTBA XPAHATCS B JI€JI€ WU OTIAEIBHO OT HETO
B MOMEIIEHNH Cyia. [IpeIMeThl, KOTOphIe B CHJIY MX TPOMO3IKOCTH HJIH IO
WHBIM [TPUYAHAM HE MOTYT OBbITh JIOCTABJIEHBI B CY/l, OCTABJIAIOTCS [0 MECTY
UX HAXOXKICHUS U MIEPEAAI0TCS Ha XPaHEHHE BIIaIeblaM JIH0O MHBIM JIUIAM.
B 11060M ciydae BelIeCTBEHHOE J0KA3aTeNbCTBO JOJLKHO OBITh MOAPOOHO
OIHCAHO B MPOTOKOJIE OCMOTPA ¢ yKa3aHUEM MeCTa €ro HaXOXKICHUS U 10
BO3MOXXHOCTH choTorpadupoano (ct. 203 I'TIK).
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B cuity TOro 4To npeaMeThl MAaTepHATEHOTO MUPA, BHICTYNAIOIIHE B POITH
BEI[CCTBCHHBIX J0KA3aTeNIbCTB MO I'PAXKJAHCKHM JieJaM, TPHHAJICKAT Ha
npaBe COOCTBEHHOCTH, HHOM BEII[HOM IMpaBe IpaxkaHaM, FOPUIHYSCKAM JIU-
[[aM, OHHU JIOJDKHBI OBITH BO3BPAILICHBI UX 3aKOHHBIM BiajienbiaM. [1o obuie-
My TIpaBUITy BEIICCTBEHHBIC JIOKA3aTENbCTBA XPAHITCS JI0 BCTYIUICHHS B 3a-
KOHHYIO CHITY CyAI€OHOTO MOCTaHOBJICHHS.

[Mocne BCTYIUICHUS B 3aKOHHYIO CHJIY CYA€OHOTO ITOCTAHOBJICHHUS Bellle-
CTBEHHBIE JI0KA3aTeNIbCTBA BO3BPALIAIOTCS JIUIIAM, OT KOTOPBIX OHH OBLITH MO-
JIyYCHBI, WITH TIEPEAFOTCS JIMIAM, 38 KOTOPBIMH CyJ MPU3HAJ MPaBo Ha 3TH
npenMeTbl. B OTAENbHBIX CIydyasx BEIECTBEHHBIC JOKA3aTeNbCTBA MOCTEC
0OCMOTpa U UCCIIEMOBAHUS UX CYIOM MOTYT OBITh BO3BPALICHBI JIUIIaM, OT KO-
TOPBIX OHH OBLTH MOJTYUYCHBI, CIIe JI0 BCTYIUICHUS Cy1e0HOTO MOCTaHOBICHHSI
B 3aKOHHYIO CHITY, €CIIH YIIOMSHYTBIE JIUIA 00 3TOM XOAATAHCTBYIOT U Y/I0-
BJICTBOPEHHE TAKOTO XOaTalCTBa BOZMOXKHO 0e3 yuiepOa Ui pacCMOTPEHHS
Jiena WK ucnonHeHus pemieHus (ct. 204 I'TIK).

Yro Kxacaercsl JOKyMEHTOB, KOTODBIE SIBJISIOTCS BEIICCTBEHHBIMH JIOKA-
3aTeNBCTBAMH, TO OHH OCTAIOTCS B JIeJie B TCUCHHUE BCETO CPOKA €ro XpaHe-
HHS, OJIHAKO MOTYT OBITh TAKke MepelaHbl 3aMHTEPECOBAHHBIM IPaXKIaHAM
U FOPUANYECKHUM JIMIAM C OCTABJICHHUEM B JIEJI€ X KOIHI.

Ha ocHoBaHuM crienM(UKN BEIIECTBEHHBIX JOKA3aTENbCTB KaK CPEICTB
JIOKa3bIBaHHs B TPAXKIAHCKOM CYIOMPOU3BOJCTBE, /ISl HUX 3aKOHOM YCTa-
HOBJICHBI CTICIIHATIbHBIE CIOCOOBI MCCIeTOBAHMS:

1. Ocmomp. 310 OCHOBHO CIIOCOO UCCIIEOBAHUS BEIIECTBEHHBIX JJOKA3a-
TENbCTB [Tl ONMy4YeHust HHGOPMALMH, UMEIOLIEH 3HaYeHUEe IS TPABUIBHOTO
paspetienus aena. OCMOTp MOXET BKITFOYATh B ce0s BU3yaIbHOE HAOIFONCHHE,
H3MepeHHe MapaMeTpoB, OMUCaHUE (PU3MICCKUX XaPAKTEPUCTHK H JIp.

BeliecTBeHHBIE 10Ka3aTENbCTBA OCMATPHBAIOTCS B CylIeOHOM 3aceiaHuH
CYZIOM, TIPE/IBSABISIFOTCS JJISI OCMOTPA FOPUANUYECCKH 3aHHTEPECOBAHHBIM B HC-
XOJIe JieNa JIUIaM, a B Cllydae HeOOXOMUMOCTH — TaKKe IKCIIepTaM, CrelHa-
nuctaM u ceunerensam (4. 1 cr. 205 I'TIK).

Jluna, KOTOPBIM MPEIBSBICHBI BEIIECTBEHHbBIC OKA3aTEIbCTBA, UMEIOT
MPaBO BBICKA3bIBATH CBOM 3aMEUYAHHS O TEX UIIH UHBIX OCOOCHHOCTSX U CBO¥-
CTBaX YKa3aHHBIX J[OKA3aTeJbCTB, & TAKXKE JaBaTh HEOOXOMMMBbIE OOBsCHE-
HHSI, KOTOPBIC 3aTeM 3aHOCSATCS B ITPOTOKOJ CYeOHOTO 3aceaHusl.

IOpunnueckn 3aMHTEPECOBAHHBIC B HCXONE Jea JHIA BBICKA3bIBAIOT
CBOM 3aMeYaHHs U JAI0T OOBSICHEHUS TaKXKe IMOCIe OMIAIICHHUS TIPOTOKOJIOB
OCMOTpa BELICCTBEHHBIX JI0KA3aTEIbCTB, COCTABICHHBIX B MOPSJIKE BBITOI-
HEHUs CyJeOHBIX IOpYyUCHHIT, 00eCTIeUeHNS TOKA3aTeIbCTB UK MOATOTOBKH
nena Kk cyaebHomy pasouparensctBy (4. 3 ct. 205 I'TIK).

OnHako B cuiy (DH3MYECKUX XapAKTEPUCTUK BELIECTBEHHOTO JOKA3aTeb-
CTBa €ro He Bcernaa MpeacTaBisieTCss BOBMOXHBIM JIOCTABUTh B OMEILICHUE
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cyna. B mogo6Horo poza cirygasx 0CMOTP TaKHX IPEIMETOB MOXKET OCYILECT-
BJISITH HEMTOCPEICTBCHHO O MecTy ux HaxoxaeHus. CormacHo cr. 206 I'TIK
Cy[l 1O XOJaTalCTBY IOPUANYECKH 3aWHTEPECOBAHHBIX B MCXOME JeNa JIHI]
WJIN TI0 COOCTBEHHOW MHUIMATHBE MOXKET ITPOBECTH OCMOTP MECTHOCTH, I10-
MEIEHNs, TPAHCIIOPTHOTO CPEACTBA, a TaK)Ke MpeIMeTa, €ClM MOCIeTHUI
He MOXET OBITh JI0cTaBieH B cyA. O MPOU3BOACTBE OCMOTPA HAa MECTe CY[I
BBIHOCHUT OTIpEJIeTICHUE.

Topsoox nposedenusi ocmompa Ha mecnme 3aKIIOYAETCS B CIEAYIOIEM:
0 BPEMEHH U MECTEe OCMOTpa M3BEIIAIOTCS I0PUINIECKN 3aUHTEPECOBAaHHBIE
B Hcxofe Jena juia (0HaKO UX HeslBKa He MPEMATCTBYeT OCMOTPY); B He-
00XOMUMBIX CITy4asiX ISl y9acTHsl B OCMOTpE MPHBIIEKAIOTCS MOHSTHIE, CBH-
JIETeNH, IEPEBOUMKH, CTICIIHAINCTBI, SKCIIEPTHI; CIIEUAINCTHI TPU OCMOTpE
MOTYT ITPOM3BOIUTH U3MepeHus, (poTorpadupoBanie, KHHOCKEMKY, BUIEO-
3aIKCh, COCTABIISATH IUTAHBI U CXEMBI, a TAK)Ke COBEpILNATh Jpyrue HeoOXo-
JIMMBbIE JIEHCTBHS; BO BPEMs OCMOTpa AOIYCKAIOTCS TAaKXKe MpeIbsBICHHE
TIPEZIMETOB WITH JIMIL ISl OTIO3HAHUSI, TIPOBEICHNE CY/Ie0HOTO 3KCIIEPHMEHTA,
OCMaTpHBaeMbIe MPEAMETHI B Clydae HEOOXOAMMOCTH M3BIMAIOTCS, YIaKo-
BhIBatoTCA U onevarbiBatorest (ct. 207 T'TIK).

Eciu npeMeToM 0cMOTpa BRICTYMAeT MOMeEIIeHHe (KUIIoe, CITyxebHoe,
MPOU3BOJICTBEHHOE U T. I1.), TO CyJ BBIHOCHT 00 3TOM OMpEEIeHUE, KOTOPOe
TIPEABSBISETCS TPAXKIAHUHY WIIN PYKOBOJUTEITIO JINOO MPEICTABUTEINIO IOPH-
Jgeckoro suna. [Ipy 5ToM ocMOTp MecT, re XpaHsTcs MaTepHajibHbIe IIeH-
HOCTH, IPOU3BOJUTCS B IPUCYTCTBUH MaT€PHUaIbHO OTBETCTBEHHBIX JIUII,

[To nToram mpoBeneHHs] OCMOTpPa COCTABISETCS! IIPOTOKOJI, B KOTOPOM
JIOJKHBI OBITH OIMCAHBI YCIOBHUSI 0CMOTPA, BCE MPOLIECCyalbHbIe NeHCTBHS
cyna, a Takke Bce 0OHapyXKeHHOE IPU OCMOTpPE B TOH IOCIIEN0BATENHLHO-
CTH, B KaKO# IIPOBOJIMIIOCH COOTBETCTBYIOIIEE ITPOLIECCYAIbHOE JICHCTBYE,
U B TOM BHJE, B KAKOM OOHapyXeHHOe HaOI0aasoch B MOMEHT OCMOTpa
(4. 2 ct. 210 T'TIK).

[Ipu 3TOM B MpOTOKOJNE AOIDKHO OBITH MEPEYHCIEHO W OIHMCAHO BCe
U3BATOE MPH OCMOTPE, @ y4acTBYIOIIME B OCMOTPE JIMIIA BIIpaBe TpeboBaTh
BHECEHUS B ITPOTOKOJI UX 3aMedaHuii. [locie ornameHus mpoTOKOI MOITH-
CBIBAaETCSl BCEMH JIMIIAMH, KOTOPBIE Y4acTBOBaJIH B ocMoTpe. K mpoTtokoiy
MIpUJIararoTcs COCTaBJICHHbIC, CEJaHHbIe WM CIMYEHHBIE IPH COBEpIIe-
HUHM COOTBETCTBYIONIETO MPOIECCYyaJbHOTO JIEHCTBUSI IUIAHBI, YEPTEXH,
(DOTOCHUMKH H T. TI.

2. Océudemenvcmeosanue. B otandane or 0CMOTpa, KOTOPBIH OCyIIecT-
BIISIETCSI B OTHOLIGHHH BELIEH, OCBHIETEIHCTBOBAHUIO MOIJIEKAT TOIBKO
OTIpe/ieTIeHHbIE YYaCTHUKH I'PaXKJAaHCKOTO CYNOIIPOM3BOICTBA — (PH3UYECKHE
mura. CornmacHo c1. 209 I'TIK ocBUIETENECTBOBAHHE — 3TO TAKOE MPOIIECCY-
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aJNbHOE JEHCTBUE, KOTOPOE COCTOHUT B OCMOTPE TeJla YeJIOBEKa /ISl yCTaHOB-
JICHUS! HA HEM CIIE/IOB NPABOHAPYIICHUS, HAJIMYHS OCOOBIX MPUMET, APYTUX
MIPU3HAKOB, KOTOPHIE UMEIOT 3HaY€HHE JUIs MPABMIILHOTO Pa3pelIeHus Jena
W €CIIM TIPH 9TOM He Tpelyercst cyaeOHO-MeUIIMHCKas 3KCIIepPTH3a.

B kauectBe obvexma oceudemenbcmeoganus MOTYT BBICTYNATh. CTOPO-
HbI, TPEThH JIHUIA, CBUCTEIH (TONBKO VIS MPOBEPKHU MPABAUBOCTU HX MOKA-
3aHui). [Ipu 3TOM yKa3aHHbBIC YYaCTHUKH IPAKIAHCKOTO CYIOMPOH3BOICTBA
He BIIPaBE OTKA3aThCsl OT MPOBEJCHUS OCBUJIETEIbCTBOBaHMUS. OnpeienieHne
cyZa O TPOU3BOJACTBE OCBUJIETEIHCTBOBAHUS SIBISIETCS 0053aTEIbHBIM IS
JIMIA, B OTHOIIEHWH KOTOPOTO OHO BHIHECEHO.

Ilpasuna npogedenus: oceudemenbcmeosanys: IPOU3BOIUTCA B IPUCYT-
CTBUU MOHATHIX (B HEOOXOAUMBIX CIydasx —C YU4aCTHEM Bpaya; eCIH OCBUJIE-
TEJILCTBOBAHUE CONPOBOXK/IAETCSI OOHAKEHUEM TeJa OCBHETEILCTBYEMOTO,
OHO MPOM3BOIUTCS B IPUCYTCTBUU HOHSATHIX TOTO XK€ I10J1a; CYJbsi HE MOXKET
MIPUCYTCTBOBATh MPH OCBUIETEIBCTBOBAHUY JIMI] APYTOrO IONA, €CIU IS
OCBHUJICTENLCTBOBaHUSI TpeOyeTcst OOHaxeHue (B ITOM Cllydae Mporeccyab-
HOE JICHCTBUE MPOM3BOIUT BPay B IPHCYTCTBHU MOHSATHIX).

Heo0xoanmMo oTMETHTB, 4TO P OCYIIECTBIEHUN OCBUIETEIbCTBOBAHUS
HE JOITyCKalOTCs JEHCTBUS, YHIDKAIONIME JTOCTOMHCTBO MJIM OMAaCHBIE IS
37I0POBbSI OCBHETEIHCTBYEMOTO JIUIIA.

[To nToram npoBeneHNs1 OCBUAETENHCTBOBAHHS COCTABIISIETCSI IPOTOKOI,
B KOTOPOM OTPaKAaroTCs T€ K€, YTO ¥ IPH OCMOTPE BEIIECTBEHHBIX J0Ka3a-
TEJBCTB, JIaHHEIE.

3. IIpeovasnenue 05 ono3nanus. C 1ENBIO TOCTHKEHUS TIOJTHOTHI U BCE-
CTOPOHHOCTH UCCJIEA0BAHMS OOCTOSTENHCTB OT/ACNIBHBIX KaTeropuii rpakiaH-
CKHX JeN (HampuMmep, HCTpeOOBaHHE UMYLIECTBA U3 UYKOTO HE3aKOHHOTO
BJIaJIeHUs1, BO3MELIECHHE Bpe/ia, IPUUYMHEHHOTO HMYIIECTBY I'paskIaHUHA, €0
37I0POBBIO U T. I.) CYJl MOKET NPUOCTHYTh K TAHHOMY BeChMa JICHCTBEHHOMY
crnoco0y UCCIe/IOBaHMS BEIIECTBEHHBIX JIoKa3atenbeT (cT. 212 ['TIK).

CyIIHOCTb NpeabsBIEHUs JJIsI OMO3HAHUS KaK MPOLECCyalbHOro JIeH-
CTBHS 3aKJIIOYAETCS B TOM, YTO ONPEAEICHHBIM yYaCTHHKAM I'PaKAaHCKOTO
CYZIOTIPOMU3BOJICTBA JIEMOHCTPHUPYIOTCSI OOBEKTHI C LENBI0 UX HACHTU(HKA-
LMK C paHee BOCIPHHUMABIINMUCS OOBEKTaMH BHE Cyna JUIsl CPaBHEHHS C
TeM 00pa3oM, KOTOPBIN OTIeYaraics B aMsTH.

XapakTepHO# 4epToil MpeabABICHUS s ONIO3HAHMS KaK MPOLECCyalb-
HOTO JICHCTBUS SIBJISIETCSl €0 YETKO OIpe/eNIEHHBIH CYyOBEeKTHBIH COCTaB,
a TaKxke 00BbeKT uccienoBanus. OMO3HAIOMINMHY JUIAMUA MOTYT BBICTYIIATh
TOJIBKO UMEFOIIME HETTIOCPEICTBEHHBIH HHTEPEC B MCXOJIE /1N CTOPOHBI 1 Ta-
KO 3aMHTEPECOBAHHOCTH HE MMelomne — cBueTeIn. OObeKTOM OMO3HAHUS
MOTYT OBITh PA3UYHbIC MPEAMETHI MATEPHATLHOTO MHpa (TONBKO ABHXUMOE
HUMYIIECTBO, HATIPHMEP MOOMIBHBIN Tee(OH), a TAKKE YKUBOTHBIC.
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OCOOCHHOCTh OCYIIECTBICHHUS OMO3HAHKS 3aKJIFOYaeTCs B TOM, YTO TIe-
pe/l ero MpoBeACHUEM OTMO3HAOUINH MPEIBAPUTENHEHO OMPAIIUBACTCS CYIOM
06 00CTOSITENILCTBAX, MPU KOTOPBIX OH HAOIIOIAT COOTBETCTBYIOLINE JIUIIO,
MpEeIMET UITH )KUBOTHOE, & TAKXKE O MPUMETAX U 0COOCHHOCTSIX, 0 KOTOPBIM
OH MOXET MPOU3BECTH OMO3HAHHE.

3aKOHOM YCTAHOBIICH HOPSOOK NpO8edeHuss ONO3HAHUs, KOTOPBIA CO-
CTOHT U3 CIEAYIOUIMX B3aMMOCBS3aHHBIX U B3aMMO3aBUCHMBIX JCHCTBUIMA
(ct. 212 T'TIK):

1) nu10, OMO3HAHKE KOTOPOTO MPOU3BOMUTCS, MPEIBABISECTCS OMO3HAIO-
[IeMy BMECTE C JPYTUMH JHI[AMH, CXOMHBIMHU [0 BHEUIHOCTH C OMO3HABAE-
MBIM, TP 3TOM OOIIIEe YKCIIO JIUII, TPEABSIBISIEMBIX JJIs OTIO3HAHHMS, TOTKHO
OBIT He MeHee mpex;

2) mepes HavaIoOM OTMO3HAHUS OMO3HABAEMOMY B OTCYTCTBHE OMO3HAIO-
LIETO MPEATIAraeTcsl 3aHATh JH00e MECTO CPEId MPEIbSBIAEMBIX JIUII, YTO
OTMEYaeTCs B MPOTOKOJIE;

3) mpu HEeBO3MOKHOCTH TPEABSBICHHS JIUIA OMO3HAHUE MOXET OBITH
MPOU3BE/ICHO MO ero (oTorpaduu, MpeabsIBIIeMON OTHOBPEMEHHO ¢ (HOTO-
rpadusiIMU He MEHee TpeX JPYTHX JIUL], CXOMHBIX 110 BHEIIHOCTH;

4) mpeaMeT WITH )KUBOTHOE MPE/IBABISIFOTCS B TPYIIIE OHOPOIHBIX MTPE-
METOB, )KUBOTHBIX;

5) eciu OMO3HAIOUINM SIBISETCSI CBUIETENTb, OH MEepe]] OMO3HAHHUEM Ipe-
IyTpexaaeTcsi 00 YrOJOBHON OTBETCTBEHHOCTH 33 OTKa3 WM YKJIOHEHHUE
OT JIau¥ MOKA3aHHUH U 3a Ia9y 3aBEIOMO JIOXKHBIX IOKa3aHuUit (e€ciii CBHAETENb
yaKe ObUT ITPEAYPEkKICH 00 OTBETCTBEHHOCTH, CY/Ibsl HAITOMHHAET 00 3TOM);

6) omo3HarIeMy HpeiaraeTcs ykasarh JIMIO, MPEIMET WU KUBOT-
HOE, O KOTOPBIX OH JIaJl IIOKa3aHusl, TPU ITOM HABOJSIIKME BOIIPOCHI HE JI0-
MYCKAIOTCS;

7) ecJM OMO3HAOIIMI YKA3aJl HA OJTHO M3 TIPEIBSBICHHBIX €My JIUIL HJIU OJIUH
W3 MPEAMETOB, OHO U3 KUBOTHBIX, €My MpEIaracTcsi OOBSICHHUTD, O KAKUM
MpHUMETaM WIH OCOOSHHOCTSIM OH Y3HAJT IAHHBIC JIUIIO, PEAMET UITH KUBOTHOE;

8) B ciydae HEsIBKH CTOPOH MPEABSIBICHHE ISl OTIO3HAHUS TIPOM3BOUTCS
B IIPUCYTCTBHUHU TMOHSTHIX;

9) B HCKJIIOUMTENBHBIX CITyYasX B LEIIX oOecredeH s JUIHOM Oe3omac-
HOCTH OTO3HAIOIIET0 OH MOYKET OMO3HABATh, SBIISSICH HEBUIUMBIM JUIS OTIO-
3HABAEMOTO.

O x07i€ COBEpLICHHUS JAHHOTO MPOLIECCYAILHOTO TEHCTBHUSI COCTABIACTCSI
MPOTOKOJ, B KOTOPOM YKa3bIBAIOTCS CBEICHHUS:

0 JINYHOCTH OTO3HAIOIIETO;

JHI@AX, TPEJIMETaX WM )KUBOTHBIX, IPE/IbABICHHBIX ISl OMO3HAHUS;

MOHSATHIX, MPUHSABIIUX Y4acTHE B IPOLECCYaTbHOM JCHCTBHH.
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Takoke M0 BO3MOKHOCTH JIOCJIOBHO M3JIararoTcsl IOKa3aHUs ONO3HAOIIe-
TO U IpyrHe CBeleHus, npexycMoTpennsie ct. 174 u 175 I'TIK.

4. Cydeonbtit 3kcnepumenm. JJaHHOE MPOIECCYATEHOE JISHCTBUE MOXKET
MPOBOAUTHCS CYJIOM B LENAX MPOBEPKH M YTOUHEHHsS (PAKTOB, MMEHOLIUX
3nauenue g aena. CortacHo c1. 214 I'TIK cyneOHbIH 9kCcriepruMeHT Hpo-
BOJAUTCS MO TPeOOBAHUIO FOPHUIMYECKH 3aWMHTEPECOBAHHBIX B MCXOIE Jeia
JIWI WITH TTO MHUIIMATHBE CAMOTO Cy/ia TyTEeM BOCIIPOM3BE/ICHNS 0OCTAHOBKH,
B KOTOPO#l MPOMCXOIHIIO OTPEeNIeSICHHOEe COOBITHE, U ACHCTBHI, H3 KOTOPBIX
9TO COOBITHE COCTOSLIO.

Topsidox nposedenusi cy0ebH020 IKChepUMEHMA.

1) B cryvae HEsIBKH CTOPOH CYJCOHBII SKCTIEPUMEHT MPOBOJUTCS B TIPH-
CYTCTBHH MOHSITHIX;

2) K y4acTHIO B CyJIcOHOM 9KCIIEPHMEHTE MOTYT OBITh TPHUBJICUCHBI CIie-
[UATKCTHI U JTUIA, BOCIPOU3BO/SIINE JCHCTBUS YYACTHUKOB COOBITHS;

3) 10 BocmpoU3BeAECHUS ICHCTBHIA J0JKHA OBITh BOCCTAHOBJIEHA 00CTa-
HOBKa, B KOTOPO# MO Ka)XIOM U3 MPOBEPSIEMBIX BEPCHH MPOHUCXOIHIO CO-
Obitre. KaxaoMy y4acTHHKY CyneOHOTO IKCIEPHMEHTA CY/bs Mpeiaract
CaMOCTOSITENIFHO BOCIIPOM3BECTH OOCTAHOBKY COOBITHS U COBEPLIUTH JCii-
CTBHS1, yYaCTHHKOM WJTH OYEBH/IIIEM KOTOPBIX OH ObLT;

4) npoBezieHHe CyIeOHOTO IKCIIEPHMEHTA BO3MOXXHO TOJBKO MPU YCIIO-
BHUH, YTO MPHU 3TOM He OyIyT YHIKEHBI YeCTh U IOCTOMHCTBO YYaCTBYHOLINX
B HEM U OKPYKAFOUIMX JIUIl ¥ HE BO3HUKHET OMACHOCTh ISl UX 37I0POBbSI;

5) ecnu cyneOHBIH IKCIEPUMEHT MOXKET TOBJICYb MPHYNHEHHE HMYIIle-
CTBEHHOTO ylIepOa rpakaaHaM WITH I0PUINYCCKUAM JIUIAM, CY/Ibs OTIpeIeis-
eT, 3a ueii cuet 3ToT yuiepd Oyaer komneHncuposat (ct. 215 I'TIK).

O npoBeZieHNH CyAeOHOT0 SKCIIEPUMEHTA U €T0 PE3yJIbTaTax COCTaBIIseT-
cst mpotokod (ct. 174, 175 I'TIK).

14.5. ITpon3BOACTBO 3KCIEPTN3

Hepenxo mpu pacCMOTPEHHH CYZIOM OTIENBHBIX KATETOPHi TPaXKIAHCKHUX
nen (Harmpumep, 00 YCTaHOBJIECHNUH OTIIOBCTBA (MAaTEPHHCTBA) B CyAeOHOM ITO-
psiJIKe, IPU3HAHUH TPaXKIAHHHA HE/IeeCIIOCOOHBIM, BO3MEIIICHUH HMYIIIECTBEH-
HOTO BPEZia U T. IM.) B MPOIIECCE HUCCIIEMOBAHMS MIPE/ICTABICHHBIX IOKA3aTeNIbCTB
BO3HHKAIOT TAKHE CUTYAIUH, IPU KOTOPBIX [UTsl YCTAHOBIICHHS 00CTOSTENBCTB,
HMEIOIIMX 3HAYCHHE JUTS MX MPABUIIBHOTO PACCMOTPEHUS U paspellieHus, 1ie-
Jeco00pa3HO OOPATUTECS 3a MOMOIIBIO K CHEIHANICTY, CHOCOOHOMY KOMITE-
TEHTHO Pa3bsCHUTh OCOOCHHOCTH OTACIBHBIX MPOOIEMHBIX BOIPOCOB.

Hoctarouno 3¢((heKTHBHBIM CPEACTBOM JTOKA3bIBAHUS MO TPAKIAHCKUM
JieJIaM SIBJISTIOTCS 3aKITIOUEHHST SKCIepToB. B 001eM miaHe Mo sKCepTH301
ClIeAyeT MOHUMATh PACCMOTPEHHUE KAKOTO-IHOO BOMpOCca VIS Jadd 3aKiIio-
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yeHus. [IpUMEHUTENBHO K TPaKIaHCKOMY CYIOIPOU3BOJCTBY IKCIIEPTH-
3a — MpoLieCCyaNbHOE ISHCTBUE, KOTOPOE POBOAUTCS ISl Pa3bsICHEHUS BO3-
HHUKAIOIMX [PH PACCMOTPEHHH JIeNa BOIPOCOB, TPEOYIOMMX CIICIUATBHBIX
MO3HAHUIA B 00JIACTH HAYKH, HCKYCCTBA, TCXHUKH HJIH UHBIX chepax JesiTelib-
HocTH (4. 1 ct. 216 I'TIK).

DKcnepTr3a B rpaKIaHCKOM CYIOMPOU3BOACTBE MOXKET ObITh Ha3HAYCHA!

B MOPsIIKEe 00CCIECUeHNUsI TOKA3aTeNbCTB;

MPH MIOITOTOBKE Jiefia K CIIyIIaHHIO;

B XO7i¢ CyneOHOr0 pa30upaTenbCTBa.

Bompocsl, MOCTaBIeHHBIC YKCIEPTY, U €ro 3aKIOUCHUE HE MOTYT BBI-
XOJIUTH 32 MPEJIeIbl CIICIHATBHBIX TO3HAHUN IKCTIEePTa.

IKCNePT — HAa3HAYCHHBIH B YCTAHOBJICHHOM 3aKOHOM MOPSKE CIEIH-
ANHUCT, JAIONIMH 3aKITIOYCHHE MPU PACCMOTPEHHU OTACIBHOIO BOIpOCca Ha
OCHOBaHHH CBOCH KOMIIETCHIIMH B OTICIBHBIX cepax AesTeNbHOCTH, 00-
JaCTAX HayKH, UCKYCCTBA, TeXHUKH. [IpH 3TOM B KauecTBe 3KCIEPTa MOXKET
OBITh HA3HAYEHO JIFOO0E JIHIIO.

[MpoueccyanbHble MpaBa U 00SI3aHHOCTH 3KCIIEPTAa HAXOMATCS B MPAMOit
3aBUCHMOCTH OT €r0 MPABOBOTO MOJOKEHHS KaK yYaCTHUKA TPaKIAHCKOTO
CYZIOTIPOM3BO/ICTBA, HE UMEIOIIETO FOPHIMIECKOM 3aNHTEPECOBAHHOCTH B HC-
xozie nena. Dkerept umeer npaso (ct. 97 I'TIK):

MPUHUAMATh YYacTHE B HCCIICIOBAaHHUH JJOKA3aTENbCTB MPH CyAe0HOM pa3-
OuparenbCTBe Jena;

3asBIISITh XOMATAHCTBA O MPENOCTABICHHU €MY JIOMONHHUTEIBHBIX MaTe-
pHANOB, HEOOXOMMMBIX JIJIS IAYH 3aKITFOUCHHS;

3HAKOMHThCS C MaTepHalaMH JeNa, y4acTBOBaTh B CyAeOHOM pa3bupa-
TENbCTBE, @ TAKXKE NPUCYTCTBOBATH MPU MPOU3BOJICTBE OTAEIBHBIX MPOIEC-
CyaJbHBIX IEUCTBHIA;

MOJTyYaTh BO3HATPAXKICHUE 33 MPOBEICHHE IKCIEPTH3bI U BO3MEIICHUE
pacxooB, CBA3aHHBIX C HEH.

OcHOBHast 00513aHHOCTb IKCIIEPTa — IBUTHCS 10 BBI3OBY Cy/a M IATh MUCh-
MEHHOE 3aKJTIOYCHHE 110 MOCTaBIeHHBIM BompocaMm (ct. 98 I'TIK).

ITo obemMy mpaBHITy DKCIEPT HE BIOPABE OTKA3aThCS OT BBIMOJIHCHHSI
cBOMX 00s3aHHOCTEi. ECin mpencraBneHHbIe SKCIEPTyY MaTepualibl He0CTa-
TOYHBI WJIM MOCTABJICHHBIN BOMPOC BBIXOMHUT 3a MPeesbl ClIeHUaIbHbIX M10-
3HAHUH DKCIEPTa, OH COOOMIALT CYMLy O HEBO3MOXKHOCTH JaTh 3aKIFOUCHHE.

B cimydae oTka3a sKcmepra OT BBIMOJIHEHUS CBOUMX O0s3aHHOCTEH 6e3
YBaXUTENBHBIX MPUYUH U 32 ]a4y 3aBEJIOMO JIOXKHBIX 3aKITIOYCHHH OH HeceT
YTOJIOBHYIO OTBETCTBEHHOCTb.

B cootBerctBum co cr. 10 3akona PecnyOnuku benapycek ot 15 wrons
2015 1. Ne 293-3 «O locygapcTBeHHOM KOMUTETE CyneOHBIX dKcrepTH3 Pec-
nyonuku Benapycb» [ocynapcTBeHHBIH KOMHTET CyACOHBIX IKCIEPTH3 MPO-
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BOAUT CyneOHbIe SKCIEPTU3bI M0 TPAXAAHCKUAM JiesiaM, B TOM YHCJIe U Ha
ITATHOM OCHOBE.

ITpu paccMOTPEHUH U pa3pelicHUH OTACITBHBIX KATErOpHii TpaJaHCKUX
JIeT B 3aBHCUMOCTH OT MPEAMETHBIX 0OCTOATENbCTB (Mamepuanvhulii Kpu-
mepuii), TOJISKAINNX YCTAHOBJICHHIO, MOTYT IPOBOIUTHCS CIEAYIOIINE
BUJIBI 3KCTIEPTHU3:

1) meaunmHcKue (FKcnepTr3a HU3MIESCKOro JIHIA, TCHETHYEeCKasi, OHOIOo-
THYECKast, MUTONOTHIecKast, GHOXUMHUIECKas U T. 1.);

2) KpUMHHANTHCTHYECKUE (OYEPKOBEIUECKAs, ABTOTCXHUYECKAs!, TEXHU-
Yeckast IKCIepTH3a JOKYMEHTOB U T. J1.);

3) TexHuuyeckue (KOMIBIOTEPHO-TEXHUUYECKAs, CTPOHMTEIbHO-TEXHUYE-
CKasl, SKOHOMHYECKasl, TOBApOBEIUECKasi, aBTOTOBAPOBEIUESCKas, DKCIIEPTH3a
PaJHO3NIEKTPOHHBIX YCTPOUCTB M 3JIEKTPOOBITOBBIX PHOOPOB H T. 1.);

4) ncuxuarpuueckue (ICHXOJOrMYeCKasi, CEKCOJIOrHUecKast, MCHUXO(u-
3UOJIOTUYECKast U T. 11.);

5) cneumanbHble (MOXApO-TEXHUYECKAs, MTOYBOBETUYECKAs, DKCIEPTH3a
METAJUIOB, CIUIABOB W U3MICNUIA U3 HUX U JIp.).

Kitaccudukanust 3kcrnepTu3 Ha BUIBI MOXKET IIPOBOIUTHLCS U HO HpoOYyec-
cyansuvim kpumepusm (ct. 217 T'TIK):

1. B 3aBUCHMOCTH OT MeCTa MPOBEACHHUS IKCIIEPTHU3BI: IPOBOIUMBIC BHE
cyaa (SKCTepTU3bl B OKCIIEPTHOM YUPEIKICHUH; IKCIIEPTH3bI BHE SKCIIEPTHO-
r0 YUPEKICHUS); MPOBOUMBIC HEMIOCPEICTBEHHO B CyNeOHOM 3acelaHnH.

B ciyuasix mOpy4eHUs! npogedeHs IKCRepmu3sbl 6 IKCHEPMHOM YUpeoic-
Oenuu cya B cooTBeTcTBUH co cT. 223 I'TIK HanpaBsinsier B 3T0 yupexaeHue
CBOE OIpe/eeHre BMECTe ¢ HEOOXOIMMBIMU 00pa3liaMHi U MaTepualiaMu.
IMocne monmy4eHus: ONMpPEeNCHUs PYKOBOIUTEIb IKCIIEPTHOTO YUPEKICHHS
MOpyYaeT MPOU3BOJICTBO IKCTIEPTU3BI OTHOMY HJIH HECKOJIBKUM PabOTHHKAM
JIAHHOTO YYPEKICHUs, Pa3bsACHSACT UM MpaBa M OOSI3aHHOCTH U Tpeayrnpe-
&KIaeT 00 YroJOBHOI OTBETCTBEHHOCTH 3a OTKA3 OT JIaYd 3aKITHOUCHHS HIIH 32
Jiavy 3aBeIOMO JIOKHOTO 3aKJIFOUEHHS, O 4eM OepeT y HUX MOMIHCKY, KOTOpast
HAIpaBISIETCS B CY/l BMECTE C OKCIIEPTHBIM 3aKIIFOUCHUEM.

Hepenko mpu mpou3BOACTBE CyAeOHO-MEIUIIMHCKOH WK CynaeOHO-TICU-
XHATPUYECKON IKCTIEPTU3BI BO3HUKAET HEOOXOAMMOCTD B CTAI[HOHAPHOM Ha-
ONIONCHUHN 32 UCCIeyeMbIM. B moo6HOr0 pojia CUTYalUsAX Cy/l C COMACHS
HCCIIElyeMOro0, a B CIIy4YasX, MPEAyCMOTPCHHBIX 3aKOHOM, U 0e3 ero corna-
cHsl, MOMEIIAET €r0 B COOTBETCTBYIOIIYIO OPraHU3AlHUIO 3/PaBOOXPAHEHUS,
0 YeM YKa3bIBaCT B OMNPE/ICICHUU O HA3HAYCHUU HKCIICPTU3HI.

CrienuasbHbIA MOPSIIOK YCTAHOBJIEH JUIsl SKCIEPTU3bI, KOTOPas MOXKET
npoeooumbcst 6He akcnepmno2o yupeosicoerus (ct. 225 T'TIK). B nanHoM city-
Yae Cy/bsl BBI3BIBACT K ceOe JIMI0, KOTOPOMY MOXET OBbITh MOPYyYCHA 3KC-
MepTU3a, YIO0CTOBEPSAETCS B €ro JIMYHOCTH, CHEHHATbHOCTH M KBaln(HKa-
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LINH, YCTaHABIMBAET €ro OTHOIIEHNE K CTOPOHAM, a TaKXKe IPOBEpsET, HET
JI1 OCHOBAaHMH K OTBOJY, IOCJIE YETO BBIHOCUT OIIPEAEICHHE O Ha3HAYEHUH
9KCTIEPTH3bI. 3aTeM Cy/bsl Bpy4aeT JKCIIEPTY ONpelesieHue O Ha3HaueHHH
9KCIIEPTHU3bI, pa3bsiCHIET eMy mpasa u obs3annoctH (c1. 97, 98 I'TIK), npeny-
IPEXIAeT ero 00 yroJIOBHOI OTBETCTBEHHOCTH 33 OTKa3 OT a4 3aKJII0YeHHS
WIIY 32 JJa4y 3aBEJJOMO JIOXKHOTO 3aKJIFOUEHHS.

2. B 3aBUCHMOCTH OT KOJMYECTBa JIMILI, POBOJSIINX SKCIEPTU3Y: eOu-
Honuunvle (MPOBOJATCS OTACNBHBIMU SKCIEPTAMH), 2pynnogsie (MOTYT OBITh
KOMHCCHOHHBIMH WJTH KOMIUICKCHBIMH).

KomMuccuoHHas skcneprusa, Kak MPaBUIIO, HAa3HAYAETCs W IPOBO-
JIUTCSI KOMHCCHUSIMU KCITEPTOB OZHOW CIIENMAIEHOCTH TPH CJIOKHOCTH TPeT-
METa HCCIIeIOBaHNsI. 3aKITIOYEHHS ITOATMCHIBAIOT BCE IKCIEPTHI BMECTE, a B
cilyyae pa3HOINIACHI MEXIy JKCIepTaMH KaXKAbId U3 HHUX JIaeT OTAENbHOE
3aKJIFOYEHHE TI0 BCEM BOIPOCaM, BBI3BABIINM pa3HOIIIACHSI.

KoMmnnekcHas sKkclepTu3a Ha3HauaeTcs B TEX CIy4asx, KOraa caenarhb
MMEIOUINH 3HAUYeHUE JJIs JIeNa BBIBOJI MOYKHO JIMIIB IyTeM IIPOBENCHUS He-
CKOJIBKHX HCCIIEJJOBAaHUI C UCIOIb30BaHUEM Pa3HbIX OTpacieil 3HaHuil 1u6o
Pa3HbIX HayYHBIX AUCIMIUIMH B TIpeesiax OIHOM OTpaciy 3HaHUs.

Kasxaplil 5KkcnepT MPOBOAUT UCCIEJOBAHUE CaMOCTOSTENBHO, HECET 3a
HETo OTBETCTBEHHOCTH M J[a€T 3aKJIIOYEHNE JINIIb B Tpe/iesiax CBOeH KoMIe-
TEHIWU. JKCIIEPT HE BIPaBE MOAMUCHIBATH TY YaCTh 3aKJIIOUEHHST KOMIUIEKC-
HO¥ SKCIEPTHU3bI, KOTOPask He OTHOCUTCS K ero komnerenuuu (ct. 219 I'TIK).

3. B 3aBUCHMOCTH OT MOJY4E€HHOTO Pe3yibTara MpOBEJeHHON 3KCIepTH-
3bI. JIOMOJIHUTENBHBIE, TOBTOPHBIE.

Hononnumenvnas sxcnepmu3a MOXeT Ha3HA4aThCA B CIy4ae HEJ0CTaTou-
HOM SICHOCTU WJIM HETIOIHOTHI SKCIIEPTHOTO 3aKiroueHus . Takas skcrepTusa
TOpyYaeTcs IepBOHAYAIEHOMY WJIH IPYTOMY KCIEPTY.

Ipu Hecortacuu ¢ 3aKJIIOYEHHEM KCIIEPTa [0 MOTUBY HEOOOCHOBAHHO-
CTH, COMHEHHH B NPAaBWIBHOCTH 3aKJIIOYEHUS, & TAK)Ke MPU IPOTHBOPEUH-
BOCTH 3aKJIIOUEHUH Pa3HBIX JKCIIEPTOB CYJ MOXKET HAa3HAYUTh 10GIMOPHYIO
9KCnepmu3y, IOPYYHB €€ APYyroMy 3KCIepTy WU APYTUM 3KCIIEPTaM.

B cBsi3u ¢ akcnepTH30i IOpUANYECKH 3aMHTEPECOBAHHBIE B HCXOJIE JIeNa
nuia Bopase (ct. 220 T'TIK):

1) TpeboBaTh Ha3HAYCHHS IKCTICPTU3H;

2) 3asBISITH OTBOJIBI KCIIEPTAM;

3) mpencTaBsTh BOMPOCHI AJIs IOCTAHOBKU HX MEPE SKCIIEPTOM;

4) npencTaBsTh A SKCIEPTHOTO MCCICIOBAHKS JOMOTHUTENbHbIE J10-
KyMEHTHI U HHBIE MaTepHalIbl;

5) 3HAKOMHTBCS C ONpe/eTIeHNEM O Ha3HAYCHUH SKCIEPTH3bI U 3aKIII0Ue-
HHUEM JKCIepTa,
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6) ¢ paspelieHus CyJa NPUCYTCTBOBAThL MPH MPOU3BOACTBE IKCIIEPTHU3HI
Y 1aBaTh MOSICHCHHS KCIICPTaM.

IToBomoM 151 HA3HAYEHHMS SKCIIEPTU3HI B TPAXKIAHCKOM CYIOIPOH3BOIICTBE
SIBJISICTCSI XOIaTalCTBO 00 3TOM FOPHIMYECKH 3aHHTEPECOBAHHBIX B UCXOJIE Jeia
JIIIL, @ B OTMEIBHBIX CITy4YasX Ha3HAYCHHUE YKCIICPTU3BI SBISACTCS 00SI3aHHO CTHIO
cyma. Tak, Hanpumep, cormacHo cT. 374 T'TIK cympst B OpsiKe OATOTOBKH JIeia
K CyneOHOMY pa30uparesbCTBY TIPU HAMYUH JIOCTATOYHBIX JaHHBIX O JYIICB-
HOU OOJNIE3HM WU CITa0OyMUU TpakJaHUHA HAa3HAYACT YIS OIPEICIICHUS €TO
TICUXWYIECKOTO COCTOSTHHUS CyIeOHO-TICHXHATPHUCCKYIO SKCIICPTU3Y.

B rpakmaHCKOM CyIOTPOU3BOICTBE YSTKO ONIPEICIICH HOPAOOK HA3HAUe-
HUsA IKCnepmu3vl CYOoM.

1) npu3HaB MPOBE/ICHHUE YKCIIEPTU3BI HEOOXOIMMBIM, CYIT Pa3bsCHSIET CTOPO-
HaM 4 JIPYTUM FOPHIMICCKI 3aMHTEPECOBAHHBIM B UCXOJIC JeJIa JIUI[aM UX TIpaBa
Y TIPEIOCTABIISICT M BO3MOXKHOCTH 3asIBUTh COOTBETCTBYIOIINE TPEOOBAHUS;

2) mpaBoO OKOHYATEJILHOTO PEIIECHHS BOITPOCOB, CBA3AHHBIX ¢ HA3HAUCHH-
€M IKCIIePTU3bI, TPUHAUICKHUT Cyay. OTKIIOHEHHE COOTBETCTBYIONINX TPeOO-
BaHUI, 3asBJICHHBIX IOPHIMYECCKH 3aMHTEPECOBAHHBIMHU B MCXOJIE JICNIA JIUTa-
MH, TOJDKHO OBITH MOTUBUPOBAHO B ONPEICIICHUY CY/a;

3) 0 Ha3HAYECHUU DKCIEPTU3bI BHIHOCUTCS OmpeseieHue (yKa3bIBAIOTCS
OCHOBaHHSI IPOBEICHUS SKCIICPTH3HI, (DaMIUTUsI, COOCTBEHHOE HMsI, OTYCCTBO
9KcrepTa (IKCIEPTOB) HIIM HAUMEHOBAHHE SKCIIEPTHOTO YUPEKICHHUS, B KO-
TOPOM JIOJDKHA OBITH ITPOBE/ICHA KCIIEPTH3a, BOMPOCHI, TOCTABICHHBIE TIEPE]T
9KCIEPTOM, W MaTEpHasbl, MPEIOCTABICHHBIC B PACIOPSDKCHHUE JKCIEpTa,
CPOK, B TE€UEHHE KOTOPOTO JOJDKHA OBITH MPOBEIEHA SKCIEPTH3A U TPEIO-
cTaBieHo 3aKioueHue). [IpoBeaeHue SKCIEPTU3bl IOPUANIECKUM JIUIIOM, HE
SIBIISTEOIIIMCST KCIIEPTHBIM YUPEKICHUEM, He 00NYCKAemcs,

4) ecnu dKCIIEPTH3a TPOBOJUTCS BHE MOCTOSHHOTO SKCIIEPTHOTO YUPEK-
JICHUS, CyJ BBIACHSICT HEOOXOMUMBIC TAHHBIC O CIICIIUATEHOCTH U KOMIICTCHT-
HOCTH JIUI[A, KOTOPOMY TIOPYYaeTCsl MPOU3BOJCTBO IKCIIEPTHU3HI;

5) onpesenenue 0 Ha3HAYSHUM IKCIIEPTU3BI U 3aKITIOUEHHUE DKCIIEPTA HE
MIPEOCTABIISFOTCS Il O3HAKOMJICHUS JIAITY, B OTHOIIICHUH KOTOPOTO MPOBO-
JUTCS CYICOHO-TICUXUATPUYICCKAsT SKCIEPTH3a, CCIIU €ro ICUXHYECKOE CO-
CTOSIHHE JIEJIAeT 9TO HEBO3MOXKHBIM;

6) eciM CTOPOHA YKJIOHSIETCS OT YYaCTUs B IPOBEIACHUH SKCIIEPTU3bI HITH
YUHUT MPENSATCTBUS €€ MPOBEACHUIO (HE ABIACTCSA Ha SKCIEPTU3Y, HE MPE-
CTaBJISIET KCIIEPTAM HEOOXOAUMBIX MPEAMETOB UCCIIEAOBAHUS U T. I1.), & 10
00CTOATENTLCTBAM Jiea 0€3 y4acTHs TOH CTOPOHBI 3KCIIEPTU3Y MPOBECTU
HEBO3MOXXHO, TO CYJl B 3aBUCHUMOCTH OT TOTO, KaKas CTOPOHA YKJIOHSICTCS
OT IKCIIEPTHU3bI, a TAKXKE KaKoe JJIs Hee OHA MMECT 3HAuCHHE, BIPABE MPH-
3HaTh (haKT, ISl BBIICHCHUS KOTOPOTO JKCIEpPTH3a ObLIa Ha3HAYEHA, yCTa-
HOBJICHHBIM WJIH ONPoBeprHyThIM (cT. 221 I'TIK).
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[Tpu sTOM cemayer oTMETHTS, uTo B cooTBeTcTBHH ¢ 11. 5 c1. 161 I'TIK cyn
BITpaBe I10 3asIBJICHUIO IOPUANYECKN 3aUHTEPECOBAHHBIX B HCXO/E Jeja JIHIT
WJIN TIO CBOEH WHUIIMATHBE TPHOCTAHOBHUTH MPOU3BOCTBO M0 JIENTy B CIIydae
Ha3HAYCHUS UM (CYZIOM) IKCIIEPTH3bI.

Jlst poBeAEHUsT KCIEPTHOTO HCCIIENOBAHUS CyA BIIPAaBe MONYYUThH
Y CTOPOH TO JIelly ¥ Hepeaarh dKCIEPTY WM 3KCHEPTHOMY YUPEKICHHIO
0o0pasipl mouepka WM Apyrue oOpasibl, HEOOXOAUMBIE JUIS IKCIEPTHOTO
nccnenoBanus. [Ipu 3ToM B3siTHE Y HCCIIEyEMbIX JIMI OMOIOTHYECKUX 00-
pasuoB (KPOBH, CIFOHBI U T. I1.) JOMYCKAETCs TOJIBKO C UX COMNIACHS, a CCITH
OHH HeZleecoCOOHBI — C COIIACHS MITH 10 XOJaTaliCTBy MX 3aKOHHBIX MTPea-
CTaBUTENIEH W MPOBOANTCS DKCIEPTaMH B OPraHU3aLMIX 34PaBOOXPAHEHHUS.
B HEoOXomMMBIX ciydasx CyJ IPEACTaBISIET SKCIEPTY TaKKe Marephalibl
Jiena, TIPUBJIEKAET eTo K yYacTHIO B IONIPOCax CTOPOH, CBUETENEH, K OCMOT-
PY BEIIECTBEHHBIX JI0KA3aTeNbCTB | T. 1. (cT. 222 I'TIK).

PesyneraTtel uccienoBaHus 0Opa3lioOB W MarepualioB O(OPMIIIIOTCS
B BH/JI€ DKCIIEPTHOTO 3aKJIIOYEHUs. 3aKII0UeHne IKCnepTa — 000CHOBaHHBIN
BBIBOJI, CAETaHHBIN B (hopMe, YCTaHOBJIEHHOHM 3aKOHOAATEIHHBIMU aKTaMH,
10 UTOraM IPOBE/ICHHOTO MCCIIEOBAHMS.

DKCHEepTHOE 3aKIIOYEHHE JIODKHO COAEPXKATh CIIEAYIOUINE CBEICHUS
(ct. 226 T'TIK):

Korna, e, keM (damuius, cOOCTBEHHOE MMsI, OTYECTBO, 0Opa3oBaHuUe,
CMEIHANTBHOCTD, yUCHAasl CTENeHb 1 3BaHUE, 3aHMMaeMasi IOJDKHOCTD);

Ha KakoM OCHOBaHHH OblJIa MPOBE/ICHA IKCIIEPTH3A,

Kakue 00pasibl ¥ Marepualtbl SKCIEPT UCIIONH30BaJl HIIH KTO ITOJBEpTal-
s 9KCTIEPTHOMY HCCIIE/IOBAHHIO,

Kakue HMCCIlleoBaHus ObUIM MPOBEAEHBI, KaKHe BOIIPOCHI CTOSIIN Tepen
9KCIEPTOM U €r0 MOTHBHPOBAHHBIE OTBETHI HA HUX.

Ecnm ipu mpon3BoACTBE SKCIIEPTU3BI HKCIIEPT YCTAHOBUT OOCTOSTEIHCTBA,
MMeEIOIINe 3HaUYEHHUE /TSI JIeN1a, 110 MTOBOJY KOTOPBIX €My He OBbIIIN MOCTaBIIeHBI
BOIPOCHI, OH 00sI3aH BKJIIOYHUTH BBIBOJIBI O HUX B CBOE 3aKJIIOUEHUE.

CrenyeT OTMETUTb, UTO 3aKIioueHue SKChepma He A6islemcs obsazameis-
HbIM 071 cyOd, OJJHAKO HECOIVIache C HUM JIOJDKHO OBITh MOTHBHPOBAHO.

B omnrume ot Apyrux cpencTB I0Ka3bIBAHUS MO TPAXKIAHCKUM JEIaM Cy-
IIECTBYET CHENUAIBHBIN MTOPSIO0K NCCIEOBAHMS SKCIIEPTHOTO 3aKIIIOYSHUS
(ct. 227 T'TIK).

Cyn MOXET OTpaHUYHTHCS ONIAIIEHHEM MHCBMEHHOTO 3aKIIIOUEHHUS IKC-
TiepTa, He BBI3bIBAs €ro B CyJe0HOE 3aceaHue.

B ciyuae BbI30Ba dKCIIepTa B Cy/l OH JOJDKEH M3JIOKHUTH CBOE 3aKIIIOUe-
HUE YCTHO.

[Tocre BBICTYIUIGHHS SKCTIEPT MOXKET OBITH JOMPOIIEH ISl Pa3bsICHEHUS
W YTOYHEHHMS COAEPKAHUS 3aKJIIOUEHHsI, TIPH 3TOM BOIPOCHI SKCIIEPTY 3aja-
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I0T CyA, JIMIIO, IO 3asBICHUIO KOTOPOTro ObLIa Ha3HA4Y€Ha SKCIePTU3a, POKy-
POp U UHBIE IOPUANYECKU 3aMHTEPECOBAHHBIE B UCXOJIE JIENa JINLA.

CTOpOHBI U ApYTrHe IOPUANYECKU 3aNHTEPECOBAHHBIE B UCXOIE A€Na JIULA
HMEIOT TAK)KE MPAaBO HEITOCPEICTBEHHO O3HAKOMUTHCS C 3aKIIOYEHHEM IKC-
HepTa UK €r0 aKTOM O HEBO3MOKHOCTH JaTh 3aK/IIOUYEHHE.

IMocne o3HaKOMIIEHHS C COAEPKAHUEM IKCIIEPTHOTO 3aKIIOYEHHSA U JI0-
Ipoca JKCIepTa IPUIUIECKU 3aNHTEPECOBAHHBIE B HCXOJIE JI€JIa JIUIA UMe-
0T TIPaBO J1aTh CBOM OOBSICHEHHMS U 3asIBUTh BO3PAXKEHHS, a TAKXKe XO[aTain-
CTBOBaTh O IMTOCTAHOBKE JOMOIHUTENBHBIX BOIPOCOB U HAa3HAUEHUM AOION-
HUTEIbHOMN WU MIOBTOPHON AKCIIEPTHU3BL.

14.6. dpyrme cpencrBa JoKa3bIBaHMsI

[ToMHUMO BBINIETIEPEUHCIICHHBIX CPEICTB J0Ka3bIBAHUS, PACCMOTPEHHBIX
B TUI. 16, rpask/IaHCKHH MTPOIIeCCyaIbHBIM 3aKOH JAOIMYCKaeT HCIIOIb30BaHUE
TIPU OCYIIECTBICHUN J0Ka3aTeIbCTBEHHOW JEATeIbHOCTH U MHBIX CPEICTB
JIOKa3bIBaHHs, C IOMOIIBIO KOTOPBIX Cy/l MOXKET yCTaHOBUTSH JIHOO OIpOBEpr-
HYTb HCKOMbIC (DakThl: 1) 3ByKO- W BHJCO3AIMKCh, KUHO- U BUICOPUIBMBI,
a TaKKe 3aMUCH Ha UHBIX HOCHUTENSIX HH(POPMAIMH; 2) 3aKITI0USHUS Tocynap-
CTBEHHBIX OPraHOB; 3) MPOTOKOJIBI MPOLIECCYaNbHBIX NEUCTBHIA.

Ha coBpemeHHOM 3Tare *HU3HU YEIOBEYECKOTO OOIIECTBA C Pa3BUTHEM
9NEKTPOHUKH, | T-TexHOmoruit Bo MHOTHX cepax OOIIECTBEHHBIX OTHOILIIE-
HUH OIMPOKO PaclpoOCTPaHEHO HCIOJIb30BaHUE PA3IMYHBIX CHCTeM (hukca-
LMK TPOUCXOMSAIINX COOBITHH B PEKUME PEabHOrO BPEMEHU Ha U(POBOH
HOCHUTENb (KaMepbl BHACOHAOIIONCHHUS, BUICOPETUCTPATOPHI, TUKTO(MOHBI,
MOOMIIbHBIE TeNe(OHBI, ClieNnaNbHas TEXHUKA | T. 11.). Takas ¢ukcaius no-
3BOJISIET B TIOCJIEIYIOIIEM 3TH COOBITHS BOCIIPOM3BECTH, MEpe3anncarh, cie-
JIaTh KOIHUIO U T. [I.

Crnenyer mpu3Harh, YTO B TPAKIAHCKOM CYIONPOHM3BOICTBE MPHU OCY-
IIECTBJICHUH JIOKA3bIBAaHMUS 110 TPAXKIAHCKUM JeJaM JIOCTaTOYHO JICHCTBEH-
HBIM U 3(P(EKTUBHBIM HCTOYHHKOM MONYYECHHs HEOOXOJIMMBIX CBEACHHUI,
BXOJSIIUX B TPEJMET OKa3bIBaHMS, SIBISIOTCS 3BYKO- W BHUICO3AIKCH,
KWHO- 1 BueodmibMbl. Heo0x01MMO OTMETHTH, YTO MpobieMa HCIOIb30-
BaHMS B TPAXKIAHCKOM IIpOIiecce YKa3aHHBIX CPEACTB JI0Ka3bIBaHHS CEroHs
B HaI[IOHAJIHHOM 3aKOHO/IATENILCTBE Pa3pellieHa He B MOJIHON Mepe, UMEIOTCS
POOEJTBI, KACAIOIINECS UX COOUPAHHUS, UCCICIOBAHUS U OIICHKH.

Bwmecre ¢ tem comtacao 4. 1 ct. 229 I'TIK cyn ¢ yueToM 00CTOSITEIHCTB
Jienia MOXKET TOMYCTUTh B KQYECTBE CPEJCTB JIOKA3bIBAHHS 3BYKO- U BH€O-
3aMCh, KHHO- M BUIEO(MIbMBI, a TAKXKE 3aMUCH HA MHBIX HOCUTEISX WH-
(dopmarnuu.

HccnenoBanne Takux CpeCTB JOKAa3bIBAHUS OCYILECTBISIETCS IO TIPaBH-
JIaM, IPEAYCMOTPEHHBIM TSl TUChMEHHBIX H BEIIECTBCHHBIX JOKA3aTENIbCTB.
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[Tpu sToM JMIa, XomaraiicTBYIOIIME O UX AOMYCKe, 00s3aHbI yKa3aTb TeX-
HUYECKHE JaHHBIE O CUCTEMaX 3allUCH U BOCIPOM3BEIEHUS, IO3BOJISIOINX
Cyay BOCHIPHHATH HH(popMarmio. OeHKa MOIyYeHHBIX C TIOMOIIBIO YIIOMSI-
HYTBIX 3amucedl U (UIHLMOB CBEICHHUH OCYIIECTBISIETCS B COBOKYITHOCTH C
JIpyTUMU JI0Ka3aTeNbCTBAMH MO AETY.

IOpuagndeckyto cuiy Takue JoKa3aTeIbCTBa HIMEIOT TOJIBKO B TOM CIIydae,
€CJIM OHU OBUTH JOOBITHI CrIOCO0aMH, MPETyCMOTPEHHBIMHU 3aKOHOIATEIbHBI-
MH akTamMu. OTHOBPEMEHHO HE MOXKET OBITh HCIIOJIb30BaHA B KauecTBE JI0-
Ka3aTeJIbCTBA 3BYKO- MJIM BUJICO3AMUChH, IOJydE€HHAas CKPBITBHIM ITyTEM, 3a UC-
KJIFOYEHHEM CIIy4daeB, KOIZa TaKas 3allHCh JOIyCKAeTCs 3aKOHOM, HallpuMep
IIPU MPOBEICHUN ONIEPATUBHO-PO3BICKHBIX MEPONPUATHI U T. 1.

3aki04eHNs rocylapcTBeHHBIX OpPraHoB. K uuciy y4acTHUKOB Ipax-
JIAHCKOT'O CyIOIPOU3BOJICTBA OTHOCATCA IOCYapCTBEHHbIE OPraHbl, OT CO0-
CTBEHHOT'O MMEHU 3alUIAIOIIKE [TpaBa IpyTUX JIUL, HAIPUMEpP OpraHsbl OIe-
KU ¥ TIONIEYUTENBCTBA, OOIECTBEHHbIE OOBEIMHEHHS U .

OpHolt U3 GOpM yHacTHsi B TPayKAaHCKOM CYAOIPOU3BOACTBE ITHX Opra-
HOB SIBJSIETCS J]a4ya MMH TUCBMEHHBIX 3aKIIFOYeHH (Harmpumep, 0 pesynibra-
Tax o0cienoBaHus OBITOBBIX YCJIOBHI NPOKMBAHUSI HECOBEPLICHHOIETHUX
rpaxkaaH u T. 11.). [ocyaapcTBeHHBIE OpPraHbl MOTYT BCTYIHTh B MPOIIECC JI0
BBIHECEHUSI CyeOHOr0 MOCTAHOBIICHHS:

110 CBOEW MHUIINATHUBE,

HMHUIMATUBE IOPUIUMUYECKH 3aMHTEPECOBAHHBIX B MCXOJE AeJa JIMI JJI
JIa4y 3aKJII0YEHHs TI0 eIy,

WHUIMATUBE CY/a.

IIpu 3TOM 3aKiTIO4EHUs, JaBaeMble TOCYAPCTBEHHBIMU OpraHaMU, MOTYT
KacarhCs KaK BCETo JIea B IIeJIOM, TaK ¥ OTAENbHBIX (DaKTOB U BOIPOCOB.

B coorBercrBum co ct. 230 I'TIK cpencTBamu /10Ka3bIBaHUsI SIBISIIOTCS
3aKJIIOYEHHS U CBSI3aHHBIE C HUMU aKThl, APYTHE JOKYMEHTHI Y4aCTBYOLIUX
B JIeJie TOCYNapCTBEHHBIX OpPraHOB B YacTH, cojepXaiiedl MHpopManuio
0 (haxTax, UMEIOIMX 3HAYEeHHE I Aena.

Takue 3aKIFOYEHHS U aKThl OMIAIIAIOTCA B CyleOHOM 3aceJaHuu, HOCIe
4ero CyJ M IOPHIMYECKH 3aMHTEPECOBAHHBIE B HCXOAE Aeia A MOTyT 3a-
JIaBaTh MPEACTaBUTEISIM FOCY1apCTBEHHBIX OPTaHOB BOMPOCHI B LIENSIX pa3b-
SICHEHUS! | JIOTIOJTHEHUsI YIIOMSIHYTOH nH(popMaIuu.

T'oBops 0 MpoTOKOJIAX MpoLEcCyaTbHBIX AeCTBUI KaK CPEICTB JOKa-
3bIBaHMsI, HEOOXOIMMO OTMETHTh, YTO MPOTOKOJIBI, YIOCTOBEpSIOIINE (paKThl
U 00CTOSITENbCTBA, YCTAHOBJIEHHBIE MPU OCMOTPE, OCBUIETEIILCTBOBAHHH,
TIPEIBSBICHNY /TSl OIO3HAHUS U CYIeOHOM SKCIIEPUMEHTE, SIBJISIFOTCS] UCTOY-
HUKaMU UH(OPMaIMH ISl JOKa3bIBaHUS, €CJIM OHM COCTaBJICHBI B TIOPSKE,
IIPEIYCMOTPEHHOM TPaKIAHCKUM MPOLECCYaNbHBIM 3aKOHOATENbCTBOM.
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T's1aBa 15

COBMPAHME, ITPOBEPKA 1 OHEHKA TOKA3ATEJIBCTB

15.1. ITorsATME ¥ CIIOCOOBI COOMPpPaHMA TOKa3aTeIbCTB

[poueccyanbHBIM 3aKOHO/IATEIECTBOM OITPEAEIIEHBI 00IIHe paBHia co-
Oupanus nokaszarenbcTB. Cormacuo cr. 232 I'TIK moxaszarensctBa cobupa-
FOTCS U TIPEJCTABISAIOTCS CYAY CTOPOHAMH W JPYTHMMHU FOPUINYCCKU 3aUH-
TEPEeCOBAaHHBIMHU B UCXOJIE JIeNa JUIAMH C YYETOM ITPaBUJI, yCTAHOBJIEHHBIX
ct. 20 I'TIK. BMecTe ¢ TeM 3aKOH JIHMIIb YIOTPEOISET TEPMUH «COOMpaHHe
JIOKa3aTeIbCTB», HO HE 3aKpeIUISeT ero ONpe/IesIeHns], HE paCKpBIBaeT Cozep-
YKAHHUE TaKOU eI TeITbHOCTH.

CoOupaHue NOKa3aTeNbCTB B T'PaXKIAHCKOM INpOLEcce SIBISETCS BaXK-
HEWIMM ¥ 00s13aTeNIbHBIM 3JIEMEHTOM JI0Ka3aTeIbCTBEHHOH NesTeNbHOCTH,
0e3 KOTOpOro OCYIIECTBIEHHE CyIeOHOTO OKa3bIBaHMsI BOOOIE HEMBIC-
muMo. Jlpyrumu ciioBaMH, COOMpaHUE NOKa3aTesIbCTB — IMEpBOHAYAIBLHBIN
9Tarl CyAeOHOTO T0Ka3bIBaHMs. [ J1aBHas 3a1a4a JaHHOTO 3Tara 3aKIo4aeTcs
B MPUBJICYCHUHU B MPOIECC UCTOYHUKOB JIOKA3aTEIbCTBEHHON HH(pOpMAaImu
W CO3JaHUU TEM CaMBbIM IPEIIOCHUIOK ISl MOCIEAYIOMET0 GOPMUPOBAHNUS
CyeOHBIX TOKa3aTeNIbCTB IyTEM HEMOCPEACTBEHHOTO BOCHIPUSITHS CYIOM J10-
Ka3aTeJIb,CTBCHHOUM WH(POPMAIUH, COICPIKAIICHCS B HCTOYHUKAX.

AHanmu3 Tpa)KIaHCKOTO MPOIECCYaNTLHOTO 3aKOHOAATEIhCTBA MTO3BOJISET
BBIJIETIUTD CIIEYIOIINE OCHOBHBIE CTIOCOOBI COOMPaHMS I0KA3aTebCTB!

1. Coop u npeocmasnenue doxazamensbcme CHOPOHAMU U OPYZUMU FOPUOU-
YecKu 3auHmepecosantvimu 6 ucxooe dena tuyamu (cr. 20, 179, 232 I'TIK).

DTOT Croco0 MpenoIpeaeNseT conepKaHue KOHKPETHBIX JEHCTBHI MO
COOMpPaHUIO JTOKA3aTeIbCTBEHHON MH(OpMAIMK YKa3aHHBIMU YYaCTHUKAMU
TPaKAAHCKOTO CYJJONPOU3BOJICTBA MCXOMS U3 UX IIPOIECCYaLHOTO MOI0XKe-
HUSI, 2 IMEHHO OIIpe/IeJIeHNe. ICTOUYHHKA TOKA3aTeIbCTB; MECTa HAX0XK ICHUS
WCTOYHHUKA JI0OKA3aTeJIbCTB; 00CTOSTEIBCTB JIeNa, KOTOPhIE MOTYT OBITh IOA-
TBEPKJICHBI HITH OMPOBEPTHYTHI C TIOMOIIBIO 3THUX JJOKA3aTEeNbLCTB; HAKOILIC-
HUE JI0Ka3aTeNIbCTB.

2. Hcmpebosanue doxkazamenbcme cyoom om ux 0epicameitsi Ha OCHO-
8AHUU X00aMAICME I0PUOUYECKU 3AUHINEPECOBARKBIX 8 UCX00€ 0ena Iuy,.

ComnacHo 4. 2 1. 6 moctanorieHus [Inenyma Bepxosroro Cyna Pecry6-
mku benapyce ot 28 mronst 2001 1. Ne 7 «O npumeneHnn HopM I 'pakian-
CKOT'0 IIPOLIECCYaTIBHOTO KOJIEKCa ITPH PAaCCMOTPEHHH JIeJ B Cy/ie TIEpBOH MH-
CTaHIMM» Ha CTAJIMU MTOATOTOBKH JieNa K CyIeOHOMY pa30HpaTesbCTBY CyIbs
MIPUHUMAET MEPBHI 110 CO3AaHHIO YCIOBHH JJIsl BCECTOPOHHETO U ITOJTHOTO MC-
CJIe/IoBaHMsI OOCTOSITENBCTB, UMEIOIINX 3HauUeHHe Jsl nena. /st aToro oH
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OTIPEJIETISIET CTENEHb JOCTaTOYHOCTH MPEICTABICHHBIX IOPUANYECKN 3auH-
TEPEeCOBAaHHBIMHU B UCXOJIE JIeJIa JINIIAMHU JJOKA3aTeIbCTB U B CIIyYae UX HEIO0-
CTaTOYHOCTH Tpe/yIaraeT MpeICTaBUTh JOIOIHUTENbHBIE TOKa3aTeIbCTBa.

OpHaKo eciy Ayl Ha3BaHHBIX JIMI] TIPEICTaBICHHE JOTIOIHHUTENIBHBIX J10-
Ka3aTeJbCTB HEBO3MOXHO, CYJl HA OCHOBAaHUM HX XOJATAiCTB CONEHCTBYET
B HCTPeOOBAHUM TaKUX JOKa3aTenbeTB (4. 3 ctr. 179 I'TIK).

3aKOHOM TIPEyCMOTPEHBI YCIIOBUSI, COOJIIOZIEHHE KOTOPBIX HEOOXOAMMO
JUTS TPUBJIEYEHHS B TIPOIIECC HCTOYHHUKOB JIOKA3aTeIbCTBEHHON HH(pOpMAIUH.
Comnacno 4. 4 ct. 179 I'TIK B xoznaraiictBe 00 HCTpeOOBaHUH TOKA3aTeIbCTBA
JIOJDKHO OBITH 0003HAYEHO JTOKA3aTeIbCTBO, & TAKXKE YKa3aHO, Kakhe o0CTos-
TEJIbCTBA, UMEIOIIE 3HaYEHHE JUTS JIeNa, MOTYT OBITh YCTaHOBJIEHBI JIH OIIPO-
BEpPTHYTHI ATHM JIOKa3aTeIbCTBOM, YKa3aHbl MPUYHMHBI, IPETSTCTBYIOLINE Ca-
MOCTOSITETIEHOMY ITOTyYEHHIO I0KA3aTeIbCTBA, 1 MECTO €r0 HaXOXKACHHSI.

B Takux cimydasx cyja mosydaeT JMIIb OOIIMe CBEJECHUS OT IOpUude-
CKHM 3aMHTEPECOBAaHHBIX B MCXOJIE JIeJIa JIMI O HAIWYUH TAKOTO MCTOYHHKA,
B KOTOPOM TIPEIIOJIOKUTEIHLHO COJEPKUTCSI HE0OX0quMasi 1o ety nHGop-
Manusi. Ha mpakTrke MOKET OKa3arhbCsl, YTO B TAKOM UCTOYHHKE BOOOIIE HE
COZIEPIKUTCS] UMEIONIEH OTHOIIEHUE K ey MH(OpMay 00 COAEPIKUTCS
€€ He3HauMTeJIbHAs YacTh.

Cremyet OTMETUTb, YTO HENPEICTABICHHE CY/ly CTOPOHAMH MITH JPYT MU
IOPUINYECKH 3aWHTEPECOBAaHHBIMHU B MCXOZE Jeja JHULAMU JI0Ka3aTelbCTB,
KOT/Ia K 3TOMY He OBIJIO TPETSTCTBHUM, He UCKIIFOYaeT BO3MOXKHOCTH PacCcMO-
TPEHUS JIeJia MO CYIIECTBY 10 MMEIOIIUMCS JI0Ka3aTelbCTBaM.

Ecin npu noxnroroBke gena K cyneGHOMY pa3OMparenbCTBY MM NP pac-
CMOTPEHUH €ro MO CYLIECTBY CyIbsi HEOOOCHOBAHHO OTKa3aj CTOPOHAM MU
JIPYTUM IOpUIMYECKH 3aUHTEPECOBAHHBIM B HCXOIE JieJia JIMIaM B OKa3aHUH
TIOMOIIY B COOMPaHHH JIOKA3aTeIbCTB MM MPH HAJMYUK K TOMY OCHOBAaHHUH HE
ncTpedoBal MX 10 CBOSH WHUIMATHBE, KOTa TaKoe MPEIyCMOTPEHO 3aKOHOM,
TO 3TO MOXXET OBITH BOCIIOJIHEHO CY/JIOM KaCCAIIMOHHOM MHCTaHIMH 110 XOIaTai-
CTBY CTOPOH HJIH JIPYTUX FOPHUINYECKH 3aHHTEPECOBAHHBIX B MCXOJIE JIEJIa JIHII.

3. Boioaua cmopone unu Opyzomy 0puOuU*ecKu 3auHmMepecosanHomy
6 ucxooe dena auyy 3anpoca Ha NOay4enue OOKa3amensbemea.

[Tpn HeoOXOAMMOCTH Cy/I BBIAET CTOPOHE MIIH IPYyTOMY IOPUINYECKH 3a-
WHTEPECOBAaHHOMY B MCXOJIE JieJia JIMIy 3alpoc Ha MOIy4YeHHEe JT0Ka3aTeib-
crea (4. 5 ct. 179 I'TIK). Ilpu 3TOM rpaxk[aHe U OpraHU3aIlUH, ¥ KOTOPBIX
HaXoIUTCsl MCTpedyeMoe Cy/IOM JI0Ka3aTelnbCTBO, 00sI3aHBI HAIIPABUTH €r0
HETOCPEJICTBEHHO B CYJ WM BBIIATh HAa PYKU JIMIY, UMEIOIIEMY COOTBET-
CTBYIOIHMH 3arpOC IS IPECTABICHHS B CYI.

Ecnyn nomkHOCTHBIE NI WM TpakAaHe HE MMEIOT UCTPeOyeMoro Jio-
Ka3aTeJbCTBa JIM00 BOBMOXKHOCTH TIPECTABUTD €TI0 B YCTaHOBJICHHBIN CY/IOM
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CpPOK, TO OHH 00513aHBI H3BECTHTH 00 3TOM CY/l B S-JHEBHBIH CPOK CO JHS I10-
JIy4eHHsI 3a1poca cy/a ¢ ykasanueM npudut (4. 6 ct. 179 I'TIK).

4. Hempebosanue 0okazamenvcme no unuyuamuege cyoa. Ilo otneins-
HBIM KaTerOPHUSIM IPXAAHCKUX JIe B CIIyYasiX, MPSMO YKa3aHHBIX B 3aKOHE,
cyabst 00s13aH UCTPeOOBaTh JOKA3aTENbCTBA 110 COOCTBEHHOW MHUIMATHBE!

TIO JIeJIaM O IIPU3HAHUH IpaskAaHNHA OE3BECTHO OTCYTCTBYIOIIMM HITH 00
obwsBnennn ero ymepumm (4. 1 ct. 370 I'TIK). Cyx mpu moArotoske nena K
cyneOHOMY pa30oHpaTeNbCTBY BBIHOCUT OIpE/IeNIeHNe O MyONMKalyy 3a CYET
3asBUTENSI B MECTHOM M PeCITyOJIMKaHCKOW ra3ere 0ObSIBICHUS O IOCTYITHB-
IIEM B CYJI 3asIBJICHUH C IIPOCHOO0I KO BCEM TpaxkJlaHaM U IOpUANIECKUM JIH-
11aM, UMEIOIINM CBE/ICHHS O TPaKAaHNHE, B OTHOIIEHHH KOTOPOTO CTAaBUTCS
BOIPOC O MPU3HAHWHU €ro 0E3BECTHO OTCYTCTBYIONIMM MM 00 OOBSBICHUU
€ro YMepIUM, COOOILIHUTE UX CYY;

Mo JenaM O TMpU3HAHWM TpaXJaHWHA HezaeecrnocoOHbIM. ComtacHo
ct. 374 T'TIK cyapst B Opsijike TIOATOTOBKH Jieia K cyneOHOMy pa3Ouparesb-
CTBY NP HaJMYWH JOCTaTOYHBIX JaHHBIX O JAyIIEBHOH OOJIe3HN Wi cnabo-
YMUH TpXAaHUHA Ha3HAYAET IS ONpe/IeTIeHHs €T0 IICUXUIECKOTO COCTOSTHUS
CyIeOHO-TICUXHAaTPHIECKYIO JKCIIEpTH3y. B MCKIFOYMTENBHBIX CIydasx IMpu
SIBHOM YKJIOHEHHH JINIIA, B OTHOIIEHUH KOTOPOTO BO30YKJIEHO JIETI0 O MPH3HA-
HHUH €ro HEAEEeCIIOCOOHBIM, OT MPOXOKAEHHS KCIEPTH3bI Cy MPH Y4acTHH
MIPOKYpOpa U Bpaya-CIIeNUaIiCTa B 00JaCTH OKa3aHHs ICUXUATPHUUYECKOH I10-
MOIIIU B Cy/IeOHOM 3acelaHui MOYKET BBIHECTH OTIpE/IETICHHE O IIPHHYIUTEIb-
HOM HampapJIeHUHU I'pakJIaHUHA Ha CYJIeOHO-TICUXHATPHUYECKYIO SKCIIEPTHU3Y;

1o JieylaM O TPU3HAHWM T'paKAaHMHA JEeeCHOCOOHBIM, TPU3HAHHOTO Ha
OCHOBaHHHM peleHus cyaa HeaeecrnocoOHeM. Comtacho 4. 3 cr. 376 T'TIK
CyIIbsl B 3TOM CJIy4yae IIpH MOATOTOBKE Jiesia K CyJe0HOMY pa3OHpaTesbCTBY
Ha3HadaeT CyJAeOHO-TICUXHaTPUUECKYIO SKCIIEPTU3Y;

IO JIeylaM O BOCCTaHOBJICHHWH TIpaB MO JOKYMEHTaM Ha IPEIbsBUTEINS.
CornacHo 4. 1 cr. 385 I'TIK cyapst B mOpsiaKe MOATOTOBKH J€ja BEIHOCHT
oTpeziesieHUe O MyONMKaluy B MECTHOH ra3eTe 3a CUeT 3asiBUTENsI 00ObsIBIIe-
HUSI O BBI30BE J€PIKarelisl JOKyMEHTa B CyI.

5. Cyoeonvie nopyuenusn (ct. 238 T'TIK). C 1enpio coOIIOIEHUS TIPHUH-
LIUIT1a IPOLIECCYalIbHOM SKOHOMUH B CIIy4ae HEOOXOIMMOCTH COOMpaHus J10-
Ka3aTeJbCTB B JAPYIOM TOpOJ€ WM palioHe Cy[, paccMaTpUBAIOLINNA JEO,
MOpyYaeT COOTBETCTBYIONIEMY CyAy IPOHM3BECTH OIPE/IEIEHHBIE TPOIEecCy-
aNbHbIC CUCTBUSI. DTH ISHCTBHSA CY/] BIIPABE COBEPIIHTH B XO/I€ OATOTOBKH
JieNa K cyJicOHOMY pa3OupaTebCTRY.

[Tpu aToM cyneOHbIe TOpyYeHHs Kak cClIoco0 coOMpaHMs JOKa3aTebCTB,
HEOOXOIMMBIX IJISi PACCMOTPEHHMs JIeia, MOXKET HMPHUMEHSTHCS B CIy4asx,
KOT/Ia JIOKa3aTeIbCcTBa HE MOT'YT OBITh ITPEICTAaBICHBI CTOPOHAMH HENOCPEa-
CTBEHHO B CyJl, paCCMaTPUBAIONINHI JIEJI0, UM UCTPEOOBAHBI CYJIOM.
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Crnenyer OTMETUTD, YTO COOMpaHUE J10Ka3aTeIbCTB IOCPEACTBOM Cy/Ie0-
HOTO TOPYYCHHUS SBISACTCS] UCKIIOUCHHEM M3 TPHHIMIIA HEMOCPEICTBEHHO-
CTH, TaK KaK OCYIIECTBIISIOTCS TaKue JCHCTBHS CYJOM, KOTOPBIA HEMocpe-
CTBEHHO HE pacCMaTpUBAET JIEJIO O CYIIECTBY.

OdopmitsieTcs cyneOHoe MOpy4YeHHE ONpenesieHneM, B KOTOPOM Kpat-
KO H3Jaraercs CyIIecTBO paccMarpHUBAaEMOro Jeiia, YKa3bIBaIOTCS (aKThl,
TOTIeXKAIE BBISICHEHHIO, I0KA3aTeNbCTBa, KOTOPhIE JOJDKEH coOparh Cyi,
BBITIONTHSAOUINHA mopydyeHune. B coorBercTBuu ¢ 4. 2 m. 13 mocraHoBiIeHHs
[Mnenyma BepxosHoro Cyna Pecrryonuku Benapycs ot 25 urons 2009 . Ne 4
«O TOATOTOBKE TPAYKAAHCKUX JIeJT K CyneOHOMY pa3OMparesbCTBY>» OIpesie-
JIEHHE O Cy/1eOHOM MOPYyYeHHH MOXKET COJepKarh yKazaHWe Ha Takue Ipo-
LeccyaibHbIe ISHCTBUS, KaK ONPOC CTOPOH M TPETHHX JIUII, a TAKXKE JI0IPOC
CBHJIETENCH, OCMOTpP MUCHMEHHBIX WM BELICCTBEHHBIX JOKA3aTENbCTB, 00
o0ecTieueHNH IPYTUX JOKa3aTeIbCTB.

[Tpu 5TOM nanHOE omnpexaeneHne 00sA3aTeNBHO IS Cy/1a, KOTOPOMY OHO
aZipecoBaHo, W JOJDKHO OBITH BBHINOJIIHEHO B cpok a0 20 aHell ¢ MOMeHTa
€ro MOy4YCHHUS.

BrimosnHenne cyeOHOro mopydeHust MpOU3BOJMTCS B CyneOHOM 3ace-
naHny. KOpuauuecky 3aMHTEpEeCOBaHHBIE B UCXOZE JIeNia JINIA N3BEIIAIoTCs
0 BPEMEHH U MECTe 3ace/aHHs1, OJJHAKO UX HEsIBKA HE SIBJISACTCS MPEISITCTBHU-
€M K BBIMOJHCHHUIO IOPYYEHHSI.

ITpoToKOJIBI U BCe COOpaHHbBIC MPU BHIMOIHEHUH MOPYYCHHUSI MATEPHAIIBI
HEMEJICHHO TIePeChIIaloTCsl B Y/, pacCMaTPHBAIONIUIA A0,

6. Odecneuenue doxazamenvcme (ct. 234 I'TIK) u ap.

Takum o0pasoMm, mox co0MpaHWeM A0KA3aTeJbCTB B TI'PAKIAHCKOM
mporecce cieayeT MOHMMAarh 3Tal CyleOHOTro JIOKa3bIBaHHS, Ha KOTOPOM
JIeSITeNbHOCTh Cya M IOpPHAMYECKH 3aMHTEPECOBAHHBIX B HCXOHE Jeja
JIMI HalpaBjieHa Ha oOeclieueHrne BOZMOKHOCTH HCCIIEIOBaHMS, POBEPKU
1 OIIEHKH B CyIeOHOM pa3OMparesbeTBe 10Ka3aTeIbCTB, HEOOXOIMMBIX IS
MIPaBHJIBHOTO ¥ CBOEBPEMEHHOTO pa3pellieHus Jiesia Mo CyIIeCTBY.

15.2. ObGecrieueHme mOKa3aTe/IbCTB

Hocurensamu I/IH(l)OpMaHI/II/I, BI)ICTyHaIOH_Ieﬁ B KaQUCCTBEC 0Ka3aTCJIbCTB 110
TPAXKIAAHCKUM JI€J1aM, SIBJIAIOTCA (1)I/I3I/I‘IeCKI/Ie JIMIIa, a TAKKC pa3JIMYHbIC IPE/I-
METbI MATCPUAJIBHOTO MUpaA. HpI/I OTOM KaK OIHH, TaK U APYTUEC HC 3aCTPaAXOBa-
HBI OT He6J'IaFOHpI/IHTHOFO BO3Z[eI>iCTBPIH 00CTOATENHLCTB OOBEKTUBHOTO U CY6'B'
CKTUBHOTO XapaKTepa, B PE3YyJIbTaTC 4YCro CBCACHHSA MOIYT OBITE YTpa4icCHbI,
MOABCPIKCHBI UCKAKCHUTO UJIN MHBIM o6pa30M MOTYT IOTEPATH CBOIO JJOKAa3a-
TCJIBCTBCHHYIO CUITY JH00 UX BOO6H.I€ CTaHCT HEBO3MOKHBIM BOCIIPOMU3BECTU
(yrpo3a NOBPCKACHUA WM YHUUYTOKCHUA MMCbMEHHOTO WJIM BEUHICCTBEHHOT'O
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JIOKa3aTenbCTBA, HEBAKHOE COCTOSTHUE 37I0POBBSI CBHETENS JIMOO BBIE3] €0
Ha MIOCTOSTHHOE MECTO KUTEIIBCTBA B JIPYroe rocyAapcTBo H JIp.).

Jlyist Toro 4ToOBI rapaHTUPOBATh COXPAHHOCTD JOKAa3aTeNIbCTB U I1OCIIe-
JTYIONIYIO BO3MOXKHOCTb MX MCIIOJIb30BAaHMS B JOKA3aTEIbCTBEHHOH AesTeINb-
HOCTH, MIPOIECCYaALHBIN 3aKOH MPETyCMAaTPUBACT CIICIIUATBHBIA HHCTUTYT —
obecrieueHne JOKa3aTeIbCTB.

B cootBercTBuM ¢ u. 1 c1. 234 T'TIK nuia, UMeroIHe OCHOBAHUS OIla-
carbesl, 4TO IMPEACTaBIeHNE HEOOXOAMMBIX Ul HHUX JIOKa3aTelbCTB CTAHET
BITOCJIC/ICTBUU HEBO3MOXKHBIM HJTU 3aTPYJTHUTECIIEHBIM, MOTYT XOAATaiCTBO-
BaTh IEepeJl CYJ0M 00 00eCIIeueHnN STUX OKa3aTeNIbCTB KakK /10, TaK U MOCIe
B030ykIeHus aeia B cyae. Jlo Bo30yxaeHus jena B cye ooecrieueHne nuch-
MEHHBIX JTOKA3aTEeNILCTB TaKKe MOXET MPOU3BOIUTHECS HOTAPUYCAMHU B IIO-
psiZiKe, yCTAaHOBJICHHOM aKTaMH 3aKOHOJIAaTeILCTBA.

Takum oOpaszom, obecrieueHre 10Ka3aTeIbCTB MOXKET OCYIIECTBIISTHCS:

1. Homapuycom (10 Bo30yX/JIeHHS TPAXKIAHCKOTO Jiena). Peanusys Bo3io-
YKEHHBIE Ha HOTapHaT 3aja4y, HOTapuychl 00eCIIEYNBAIOT 3aIUTY NIPaB | 3a-
KOHHBIX HHTEPECOB IPaXK/IaH U FOPUIMYCCKUX JIUIT ITyTEM COBEPIICHUS HOTapH-
anpHBIX AelicTuil. B ct. 54 3akona Pecnyonuku Benapyck ot 18 mrons 2004 1.
Ne 305-3 «O HOTapuare ¥ HOTApHAIBHOM e TEIHHOCTH 3aKpEIUIeH IepevyeHb
HOTapUAJIbHBIX ICHCTBUM, COBEpIIaeMbIX HoTapuycamu. Cpe MpoYnx HOTa-
PHUATBHBIX JICUCTBUI HOTAPUYChI 00ECIICYMBAIOT JIBE TPYIIITBI JJOKA3aTCIbCTB!

Q) nucbmennvle 00KA3amMeNbCmed O PACCMOmpenus 0ell 8 cyoax oowei
ropucouxkyuu Pecnyonuxu Berapyce.

3akoHOM «O HOTapuaTe M HOTAPUAIBHOM nesTeabHOCT (cT. 11) mpeaycmo-
TPEH CIEIUATBHBINA MOPSIIOK 00CCIICUCHHUS TAKUX MUCEMEHHBIX JIOKA3aTeITbCTR!

— JI0 BO30YXIeHUs Jiena B cyae oOmeit opucaukimu Pecmyonuku bema-
pych HOTapuyc oOecreyrBaeT MUCbMEHHBIE J0Ka3aTeIbCTBa, €CIU Y JINIA,
00paTUBIIIErOCs 3a COBEPIICHIUEM HOTAPHAIBLHOTO NECHCTBYS, UMCIOTCS MPH-
YHMHBI TI0JIaraTh, YTO MPEACTABICHUE STHX JOKA3aTeNbCTB CTAHET BIOCIEA-
CTBUH HEBO3MO)KHBIM HITU 3aTPYJHUTCIEHEIM;

— B HOpPSIIKE 00CCIIEYCHUs] TMCEMEHHBIX J0KA3aTeILCTB HOTAPHYC IPO-
U3BOIUT OCMOTP MUCHMEHHBIX JOKA3aTelbCTB, MPEICTABICHHBIX JIHIIOM,
00OpaTUBIIMMCS 32 COBEPIIEHHEM HOTAPUAILHOIO JEHCTBUS (B TOM YHCIE
00IIeIOCTYTHOW MH(OPMAIMH, 3aMUCAHHONH OyKBaMH JTHOO BBITOTHEHHOU
B ¢opme nuppoBoi, rpadhUUecKoil 3amucH, pa3MEIIeHHONW B MIOOATEHOU
KOMIIBbIOTEPHO# ceTr HTepHET);

—IIpH OCMOTpE JIOKyMEHTa, COCTABIICHHOTO 3a IpefenaMu Peciryomku be-
JIapych, JIEraTu3alis 3TOro JOKyMEHTa JN00 MPOCTABICHNE allOCTHIIS HE Tpe-
Oyercsi. B ciryuae ecnu ykazaHHBIN JJOKYMEHT B LIEJIOM WJIM B YaCTH MCIIOJIHEH
Ha UHOCTPAHHOM $I3bIKE, €T0 OCMOTP ITPOM3BOJUTCS HOTAPUYCOM ITOCTIE ITHCh-
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MEHHOTO MEPEBO/Ia TAHHOTO IOKYMEHTA Ha OIMH U3 TOCYIAapCTBEHHBIX A3bIKOB
Pecmyonmku Benapych, 3aBepeHHOTO B TIOPSIIKE, YCTAHOBICHHOM MuHMCTEp-
CTBOM FOCTHIIMH, KOTOPBIA MPUIATaeTCs K OCMaTPUBAEMOMY JOKYMEHTY;,

— HOTAPUYC MOXET B IEJSIX 3aKPEIUICHUS U COXPAHEHUS MHChbMEHHOTO
JIOKa3aTe/IbCTBa IPUMEHTh TEXHUYECKUE cpecTBa. [lonyueHHbIE B Pe3yiib-
Tare MPUMEHEHHS TEXHUYECKUX CPEJICTB MaTepuaibl MPUOOIIAIOTCA HOTA-
PHYCOM K IPOTOKOITY OCMOTPa MUChMEHHOTO JI0Ka3aTeNIbCTRA;

— pacxoipl, CBS3aHHBIE C O0ECIIEUECHUEM MUCHMEHHBIX JJOKA3aTENIbCTB,
B TOM YHCJI€ TPAHCIIOPTHBIE PACXO/bI, PACXOJIBI [0 MEPEBOJTY, MPUBIICYCHUIO
CIIEI[HATHCTOB, 3KCIIEPTOB, OIUIAYHBACT JIUIIO, OOpATHBIICECS 32 COBEPIICHH-
€M HOTapHaIbHOTO JICHCTRUS;

— [PYU HEBO3MOXXHOCTU COBEPILECHUS HOTAPUAILHOTO JCHCTBUSI HOTApH-
yc coobIaet 00 3TOM 3asBUTEIIO M BBIIAET €My aKT O HEBO3MOXXHOCTHU CO-
BEPIIEHUsI HOTAPUAIBLHOTO JEHCTBHUS C yKa3aHUEM MTPUYUH U 0OCTOSTENLCTB,
MPEMSTCTBOBABIINX €0 COBEPIICHUIO.

CoBepllicHHE HOTAPUYCOM MEPEUUCTCHHBIX JAEHCTBUI 10 00ECIEYCHUIO
MUCbMEHHOIO JI0Ka3aTeIbcTBA OCYIIECTRIIETCS HA OCHOBAHUU MTUCHMEHHO-
O 3asBJICHHUS JIUIIA, OOPATHBILIETOCS 32 COBEPLICHHEM HOTAPHATBLHOTO Jeii-
cTBUS. B 3asBIeHUN TOKHBI OBITH YKA3aHBI:

JIOKa3aTeIbCTBO, KOTOPOE HEOOXOMUMO 00ECIIeUHTh;

(aKThl, TS OATBEPIKICHUS] KOTOPHIX HEOOXOIMMO J0KA3aTeIbCTRO;

MPUYKHBI TI0JIaraTh, YTO MPEACTABIEHHE JOKA3aTeIbCTBA CTAHET BIIO-
CJIE/ICTBUU HEBO3MOHBIM HJTH 3aTPYIHUTEIHHbIM;

cBeJIeHHs1 00 OTCYTCTBHH B CY/IE €14, U PACCMOTPEHHS KOTOPOro Oyiet
o0ecnevnBaThCs 10Ka3aTeNbCTBO.

B 3asBieHUM TakxKe MOTYT ObITh YKa3aHbI JIMI[A, KOTOPbIE BIIPABE IPUCYT-
CTBOBATH [TPU OCMOTPE HOTAPUYCOM MTUCHMEHHOTO JI0KA3aTEIbCTRA.

Pesyssrarsl Takoro ocMotpa o(hOpMITSIIOTCS] HOTAPHYCOM ITyTEM COCTABIICHUSI
NPOMOKOIA OCMOMPA NUCbMenHo20 0okazamenvcmesa (cr. 113 3akona «O HoTa-
pHare U HOTAPUAITBHOM JIEATETBHOCTH), B KOTOPOM JIOJKHO OBITh OTPasKEHO:

nara, BpeMs (4achl, MUHYTbI) B MECTO POU3BOACTBA OCMOTPA,;

CBEJICHUS O JIUIIE, MPOU3BOIAIIEM OCMOTD ((haMUJIUs U UHHUIIHAIIBI, CTa-
Tyc (HOTapuycC), HAMMEHOBaHUE HOTAPUAILHOTO OKPYTa);

CBEJICHUS O JIUIAX, PUCYTCTBYIOIIHUX IIPU OCMOTPE;

coZiep KaHue 3asiBIICHUS JIMIA, OOPATUBILETOCS 32 COBEPIICHHEM HOTapH-
aJIbHOTO JICUCTBUSI, ¢ YKa3aHUEM [TPUYNH, B CHITY KOTOPBIX IPEICTABICHUE J10-
Ka3aTelIbCTBA CTAHET BIIOCJECCTBUHM HEBO3MOXKHBIM MM 3aTPYIHUTEIBHBIM,;

MOCJIe0BATEILBHOCTD AEHCTBUI HOTApUyca MPU OCMOTPE M PE3yJIBTaThl
0CMOTpa MUCHMEHHOTO JI0Ka3aTeIIbCTRA.

Eciu npenmMeToM 0cMOTpa SBIISIETCS MUCBMEHHOE TIOKA3aTeIbCTBO, TPE-
CTaBJISIONIEe COO0I 00IIETOCTYMHYI0 HH(POPMAITUIO, 3alIMCAHHYI0 OyKBaMuU
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JU0O0 BBIMOTHEHHYIO B (popMe IU(pPOBOI, TpadUIecKoil 3amucH, pa3MeIeH-
HYIO B IOOAIbHON KOMIBIOTEPHOH ceTn MHTepHEeT, TO MPOTOKOI 0CMOTpa
TaKKe JIOJDKSH CONEpKaTh MOCIEeNOBATEIBHOCTD JACHCTBUN HOTapHuyca Io
JIOCTYIy K 3TOH WHpOpMAaNnH.

K npotokonry 0cMOTpa TaKoro MiCbMEHHOTO JTOKa3aTeNnbCTBa MOTYT MPHU-
o0bIIaThes pacreyaTaHHbie Ha OyMaKHOM HOCHUTEINE H300paKeHUsI OCMATpPH-
BaeMoil mH(opMalmK, OMyOIUKOBAHHON HA CTPAHHUIAX OCMATPHBAEMOTO
HH()OPMAIIMOHHOTO pecypca, a TaKkkKe N300paxkeHHsT Ha OyMa)KHOM HOCHUTe-
Jie, OTPaXKarolIne MOCIEA0BATEIBHOCTD ACHCTBUN HOTapHyca Mo A0CTYMy K
9TOM uHpopMalmu. B ciydae npuoOIieHus K MPOTOKOJY paclieyaTaHHbIX Ha
OyMa)XHOM HOCHTEIle H300paXKeHHH ocMarpuBaeMoil nHdopManuu B IpoTo-
KOJIe YKa3bIBaeTCs BpeMs (Jachl, MUHYTBI), KOTIa Oblia MPOU3BeCHa paciie-
YyaTKa 3TOU HH()OPMAIHH.

ITo mpockOe nuia, 0OpPaTHBIIETOCS 3a COBEPLICHHEM HOTAPHaIbHOTO
JIEHCTBYSI, K TIPOTOKOJIY OCMOTPa MUCHMEHHOTO JI0Ka3aTeIbCTBA MOXKET TPH-
00IIaThCs AMEKTPOHHAST BEPCUSI OCMOTPEHHOTO JI0KA3aTeIbCTBA.

ITpoTOKOI 0CMOTpa MUCHMEHHOTO JTOKA3aTeIbCTBA COCTABIACTCS B ABYX
9K3eMIULSIpax (OMMH U3 KOTOPBIX BBIIASTCS JIUILY, OOPATHUBILEMYCS 32 COBEP-
[IEHHEM HOTApUAJILHOTO JEHCTBHUS, BTOPOM OCTAeTCs HAa XPAHEHHUH y HOTa-
pHyca U PErHCTPUPYETCS B peecTpe AJisi PerucTpali HOTapUadbHBIX Jei-
CTBHIA), IOAMUCHIBAETCS HOTAPHYCOM, a TAKIKE JIUIIAMH, IPUCYTCTBYIOIIUMHI
MPU OCMOTPE, M CKPEIUIAETCSI MeYaThi0 HOTApHYCa,;

6) Odokazamenbcmea, Heobxooumble ONsi 6e0eHust 0el 8 OP2aHax UHO-
cmpannwsix 2ocyoapcems. OCOOEHHOCTH 00ECIICUEeHUS I0Ka3aTeIbCTB, HEO0X0-
JIUMBIX JJIs1 BEJIEHUS JIEJT B OpraHaxX WHOCTPAHHBIX TOCYAAPCTB, 3aKITF0UAETCS
B caenyromieM (ct. 110 3akona «O HOTapuare U HOTApHAIBHOW JEATEIBHO-
CTU»): Ipu 00ECTIEUEeHNH MTUCHMEHHOTO JIOKA3aTeIbCTBA MyTEM MPOBEICHUS
0CMOTpa JOKYMEHTa, COCTABIICHHOTO 3a Tpesenamu Pecriyonuku Benapych,
Jieraju3alys 9TOro JOKyMeHTa JIH00 MPOCTaBJICHHE alloOCTUIIS He TpedyeTcs.
Eciu yka3aHHbBIH JOKYMEHT B IIE€JIOM WJIM B YACTH UCITOJHEH Ha HHOCTPAaHHOM
SI3BIKE, €T0 OCMOTP MPOU3BOIUTCS] HOTAPUYCOM ITOCIIE THCHMEHHOTO TIEPEBO-
Jla TaHHOTO JIOKYMEHTA Ha OJIMH U3 FOCYIapCTBEHHBIX S3bIKOB PecryOmuku
Benapych, 3aBepeHHOr0 B MOPSAKE, YCTAHOBICHHOM MHUHHUCTEPCTBOM HOCTH-
I[{H, KOTOPBII NPUJIATaeTCsl K OCMAaTPUBAEMOMY JIOKYMEHTY.

2. Cyoom (xak 710, Tak | mocie Bo30yKIeHHUs TpaxIaHCcKoro aena). B ie-
JISIX TIOJTYYEHHUs JI0KA3aTeIbCTBEHHOW MH(POPMAIIUU IOPUINYECKU 3aHHTEpE-
COBaHHbBIC B UCXOJIC JIeJIa JIUIA MOTYT 3asBIIATh Xo[araicTBa 06 obecrede-
HUH J0Ka3aTebCeTB. [[uChbMEHHbIE X0MaraiicTBa MpUOOIIAIOT K JIENY, YCTHBIE
3aHOCSIT B IPOTOKOJ CyACOHOTO 3ace/1aHusl.
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XonaraiicTBO MOUIEKUT PACCMOTPEHHUIO U Pa3pEeIIEHHIO Cpa3y MoCie ero
3asBIICHUS, O PE3yJbTaTaX PACCMOTPEHUS XOMATAWCTBA CYA BHIHOCUT MOTH-
BHUPOBAaHHOE OIpe/esIeHue. 3asBIeHNE MTOAAeTCsS B Cyl, B KOTOPOM paccma-
TPUBACTCS JICNIO WIH B paiioHe NEeSTeIbHOCTH KOTOPOTO NOJKHBI OBITH CO-
BEpILEHBI MPOIIECCYANbHbBIC ICHCTBHS M0 0OECIICUCHHUIO TOKA3aTEeNIbCTB.

CornacHo ct. 235 I'TIK B 3asBieHnn 00 oOecrie4eHHH J0Ka3aTeIbCTB
JIOJKHBI OBITh YKa3aHbI:

JIOKa3aTeNbCTBa, KOTOPbIe HEOOXOMMMO 00eCIeUnTh;

(bakThl, 1715 TOATBEPIKACHUST KOTOPBIX HEOOXOMUMBI 3TH JI0Ka3aTeIIbCTRA;

TIPUYXHBI, TOOYTUBILINE 3asBUTEIST OOPATUTHCS C XOAAaTalCTBOM 00 0bec-
MEYCHHUHU JI0KA3aTeNbCTB.

ObecnieyeHne 0Ka3aTebCTB CYJOM OCYIIECTBIISIETCS B CIEAYIOIIEM I10-
psiake (ct. 236 I'TIK):

CY/Ibsl COBEpILIAET MTPOIIeCCyalIbHbIE JISHCTBYS, HAlPaBIeHHbIE HA 3aKpe-
TUICHHE U COXPAHEHHE ITHX JI0KA3aTeIbCTB;

3asiBUTENb U JAPYTHE FOPHIMIECKH 3aMHTEPECOBAaHHBIE B UCXOIE JieJia JINIa
M3BEIIAIOTCS 0 BPEMEHU U MECTE PACCMOTPEHHS 3asIBIICHH S, OMHAKO HX HEesBKa
He SIBIISIETCSI MPETISITCTBHEM K PaCCMOTPEHHIO 3asiBJIEHHsT 00 00ecIieueHnH J10-
Ka3aTeNIbCTB M COBEPIICHHIO HEOOXOMUMBIX MPOIECCYATbHBIX ICHCTBHIA;

MPOTOKOJIBI JAOMPOCa CBUAETENEH, OCMOTpa MUCHMEHHBIX U BEIECTBEH-
HBIX JIOKA3aTeNbCTB, IPyrHe COOpaHHBIC B OPSIKE 00CCICUCHHS MATEPHAIIbI
TIepeatoTesl B CyJl, PaCCMaTPHUBAIOIIU J€J10, C YBEJOMICHUEM IOPUANIECKU
3aWHTEPECOBAHHBIX B UCXO/E JIeyIa JINII.

Onpenenenne cyaa o BoIpocy o0ecnedeH st I0Ka3aTeIbCTB MOXKET ObITh
00XKaIOBaHO FOPUIMYECKH 3aHHTEPECOBAHHBIMU B UCXOJIC JIeJIa JIUIAMH HIIH
OTIPOTECTOBAHO MPOKYPOPOM.

IMomaua wacTHOHM jkajoObl WMJIM YAacTHOTO NPOTECTa Ha OMpeesieHHe
O MPUHATHH Mep K 00CCIICUSHHUIO I0KA3aTeIbCTB HEe MPHOCTAHABIUBACT €0
ucnonuenus (ct. 237 I'TIK).

Ha npakrtuke npu obecriedeHn  T0Ka3aTeNIbCTB CylaM HEPEIKO PUXOIUT-
sl TIOJTB30BATHCSI TEXHMYECKHUMU CpeICTBAMU (HApUMEp, TS 3aKpeIUICHHs
MOKa3aHUil CBHETEINEH), HCTONB30BAHIE KOTOPBIX OCYIIECTBISIETCS CYIOM
MO COOCTBEHHOW MHHUIIMATHBE OO MO XONATAWCTBY IOPHIMYECKH 3aHHTEpe-
COBAaHHBIX B HCXOJIE JIeJ1a JIMI] MO MpaBuiiaM, ycTaHOBIeHHbBIM cT. 239 T'TIK.

Takum 00pazoM, mox ofecmedeHHeM 0KA3aTeJIbCTB B I'PAXKIAHCKOM
TIpolLecce CIeMyeT HOHUMATh TaKoi Criocod coOMpaHus 10Ka3aTeIbCTB, Pea-
TIOJIATarONMI COBEPILEHHUE CYJJOM HJIM HOTApUYCOM IPETyCMOTPEHHBIX 3aKO0-
HOM JICHCTBHI, HATIPABIICHHBIX HA 3aKPEIJICHHUE 1 COXPAHEHHUE JIOKA3aTeNbCTB,
€CJIM €CTh OCHOBAHHUS OJIAraTh, YTO MPEACTABICHHE JIMIIOM HEOOXOMUMBIX JI0-
Ka3aTeNIbCTB CTAHET BIOCIEACTBUHA HEBO3MOXKHBIM WIIH 3aTPYIHUTEIIBHBIM.
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15.3. ITIpoBepka J0Ka3aTeIbCTB

CoOpaHHBIC JTOKa3aTeIbCTBA B JAILHEHIIIEM IMOIUICkKAT MPOBEPKE C Iie-
JIBIO YCTAHOBIICHUSI (DAKTHUECKUX OOCTOSITEIHCTB KOHKPETHOTO MPaKIaHCKO-
ro nena. [IpoBepka JT0Kka3aTenbCTB SBISCTCS 0053aTeIBHBIM U HEOOXOMUMBIM
COCTaBHBIM AJIEMEHTOM JIOKA3aTeILCTBEHHOU JCATEIBHOCTH B TPAKIAHCKOM
CYIOTIPOU3BOJICTBE, TaK Kak 0e3 MPOBEPKU COOpaHHBIX IO JCTy JOKa3a-
TEJIBCTB HET CMBICITA X OIICHUBATh, a TeM 00Jice BRIHOCHUTS pereHue. Ha ato
opuentupyer 4. 1 ct. 240 T'TIK, cormiacHO KOTOPO 6 0CHOBY peuierust cyoa no
oeny mMozym Ovlmb NOLONHCEHBL TUUL OOKA3AMENbCMEBA, NO0GEPSHYMble 6Ce-
CcmoponHell U 00beKMUBHOT NposepKe.

IIpoBepka TOKA3aTENLCTB SABISICTCS CAMOCTOSTEIBHBIM 3TArloM J0Ka3a-
TEJIBCTBEHHOH JIEATSILHOCTH, TECHO CBSI3aHHBIM C COOMpAHHEM M OIICHKOU
JTOKa3areNbCTB. B Xome coOupaHus J0Ka3aTeIbCTB TaKKe MPUCYTCTBYIOT OT-
JICNIbHBIE DJIEMEHTHI TPOBEPKHU JIOKA3ATENbCTB (HAIIPUMED, HEMOCPEACTBEH-
HOE 03HAKOMJICHUE CY/IbU C CONECPIKAaHUEM IMMChbMEHHBIX JTOKA3aTeNIbCTB, BOC-
MPUSTHE BEIIECTBEHHBIX JI0KA3aTENbCTB U T. [1.), a IPU OCYIIECTBICHUH PO-
BEPKHU JJOKA3aTEILCTB UMEET MECTO MX TPEIBAPUTENIbHAS OlleHKa (HampuMmep,
Ha MPEeIMET OTHOCUMOCTH JIOKa3aTeJIbCTB, UX JOCTATOUYHOCTH H T. JI.), Kade-
CTBO KOTOPOH HEMOCPEICTBCHHO 3aBUCUT OT PE3YJIETATOB TAKOH ITPOBEPKH.

C menpio obecriedueHus] BRIHECEHUS 3aKOHHOTO M 00OCHOBAHHOTO pe-
IICHUS WIA WHOTO CYIeOHOTO IMOCTAHOBIICHHSI B COOTBETCTBHH C M. 2 4. 2
ct. 266 I'TIK B X071€ CymeOHOro pa3doHpareibCcTBa Mepe]] YYaCTHUKAMH JI0-
Ka3aTeJIbCTBCHHOM JEATEIEHOCTH CTABUTCS 3ajlada OKOHYATEIHHO YCTAaHO-
BHTH TIPEJMET JOKA3bIBAHUS, & TAKKE TOIYYUTh, HCCICIOBATh U MIPABHIHHO
OIICHUTH BCE HEOOXOMUMBIC TOKa3aTebeTBa. OTCIONA CIeIyeT, UYTO MPOBEPKa
JTOKA3aTeIbCTB MOXKET OCYIIECTBIIATHECS TOILKO BO BpeMs CyleOHOTO pa3ou-
pareibCTBa Jena.

Bwmecre ¢ TeM rpaxTaHCKUH MPOIECCYaTbHBIN 3aKOH JIUIIE YIOTPEOIseT
TEPMHUH «IIPOBEPKa», HO HE JACT €r0 ONPENEIICHUs, HE PACKPBIBACT COMIEP-
JKaHUsl JIeATEIbHOCTA TO MpoBepke JokazarenbeTB. 1o Texcty T'TIK mpu-
MEHHUTEIBHO K JIOKAa3aTeIbCTBAM B OJHHUX CIydYasX HCIIONB3YyEeTCS TCPMHH
«uccnenoBanue» (MpaBo IOPUANYECKUA 3aUHTEPECOBAHHBIX B HUCXOJE Jeia
JIMI yY4aCTBOBATh B MCCIeOBaHUH JoKa3aresbeTB (cT. 56 I'TIK), mpaBo skc-
repTa MPUHUMATh YJaCTHE B UCCIICOBAaHUH JIOKA3aTEIBCTB B CY/ICOHOM pas3-
ouparensctse (ct. 97 I'TIK) u T. 11.), B Apyrux — «aposepka» (ct. 240 I'TIK).
B 31011 cBsI3U TpeOyeTCs yTOYHUTH, KaK COOTHOCSTCSI TAHHBIC TTOHSATHS.

B oOmieM miaHe TONKOBaHWE NAHHBIX TEPMHUHOB, MX CEMaHTUYCCKUC
U CJIOBOOOPA30BaTEIILHBIC BOBMOXXHOCTH MOXKHO MPEJICTABUTH B CIICAYIOIIEM
BHUJIE: KHUCCIIEIOBATh — [MOJ[BEPTHYTh HAYYHOMY HU3YUYEHHIO; OCMOTPETh (0cMa-
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TPHUBATh) ISl BBIICHEHHS, U3YUEHUS YE€r0-HUOYAb»!, «IIPOBEPUTH — YOCTO-
BEPUTHCS B MPABWIHHOCTH YETO-HUOYNIb, O0OCIENIOBATh C IIENBI0 HAA30Da,
KOHTPOJIS; TIOABEPTHYTH MCIIBLITAHUIO IS BBISICHEHUS YET0-HUOYIb»?,

AHanu3 CYIIHOCTHBIX XapaKTepUCTUK JaHHBIX MOHATUN MO3BOJISET
MIPUUTH K BBIBOJY, YTO 3TO HE COBCEM HJICHTUYHbIE KaTETOPUU U 1O CBOEMY
COJIEP>KaHUIO UCCIe0BaTeNbCKasl NeITeIbHOCTh 3HAUUTENBHO 1IUpPE NPOBe-
POYHOH’, T. €. IPOBEPKA ABIACTCS ITAOM (YaCThIO) UCCIEIOBAHUS OTICIIb-
HEIX SIBJICHUI 00BEKTUBHON JEHCTBUTEILHOCTH.

B Teopuu rpaxaaHcKkoro npoueccyaabHOro MpaBa CyIIeCTBYIOT pa3iny-
HBIC MOIXOBI K TOHUMAHHIO CyIeOHOM JESTEIBHOCTH IO MPOBEPKE JT0Ka3a-
TEJBCTB U UX HUCCIEIOBAHUIO; B OJHUX CIy4asX UX ONpPENENsItOT B KaUYeCTBE
CaMOCTOSTENIBHBIX 3JICMEHTOB CYIEOHOrO JIOKa3bIBaHUS, B JIPYTHX — OTO-
KIECTRISIOT. [loaraeM, 94To ¢ y4eTOM CYITHOCTH, IIeTICH U 3a/1ad CyJIcOHOTO
JTOKa3bIBaHUsI HAMOOJIEe MPUEMIICMBIM SIBJISICTCS BTOPOM ITOJXOM, KOTOPBIA
clle/lyeT mpu3Harh Oonee paruoHansHeIM. B wactHoctH, C.B. KypsiieB 06-
palaeT BHUMaHHE Ha TO 00CTOATENBECTBO, YTO KYMOTPEOIIeMOe B IPOIIecCy-
aJIbHOM JTUTEeparype MOHITHE ,IPOBEPKA JI0KA3aTeIbCTB B KAYECTBE CBOC-
IO OCHOBHOTO COZEpXaHHsI UMEHHO M O03HAYaeT HCCIIEeIOBAaHUE KOMILIEKCa
SIBICHUH, COCTaBJIAIONIUX MpoIriece GOopMUPOBAHUS JOKA3ATEILCTB, C IEIBIO
YCTaHOBIIEHUSI ero AocToBepHOCTH. Koraa, Hampumep, Cyll UCCIEnyeT, OTKY-
Jla CBHJICTETb Y3HAJ COOOIIAacMble UM CBEJICHUS, WM YCIOBUS, B KOTOPBIX
MIPOUCXOUIIO HAOIOIEHUE CBUIIETEIICM COOOIAEeMOro UM (akTa, U T. 1., TO
Cy/l B JaHHOM CJiy4ae uccienyeT (poBepseT) T0Ka3aTelbCTBO B OTHOIIEHUH
nporecca ero popMupoBaHusa»®,

N.M. Kaseii muIeT, 4To «...HeT HUKaKUX 0COOBIX MPOIeCCyaTbHBIX JICH-
CTBUI, KOTOPBIC OBLIM OBI CTOCOOAMU MPOBEPKH JJOKA3aTEILCTB, HO HE SBIIS-
JIUCH OBI CLIOCOOAMU UCCIICAOBAHUS UX. .. TOITOMY MPOBEPKA JOKA3aTEIbCTB
SIBIISICTCS MX UCCIICIOBAHUEM»?,

MBI TOJTHOCTEIO pa3/ieisieM JAHHBIC TOYKU 3PCHHS U B JajbHEUIIeM Oy-
JIeM TpUJIEP>KUBATHCS TE3UCA O TOM, YTO B TPAXkKIaHCKOM IMPOLIECCE IPU OCY-
IICCTBIICHUU CYICOHOTO JOKA3bIBAHUS MOJ| MCCICOBAHUEM JIOKA3aTeIbCTB
CIIEyeT TaKkkKe MOHUMATh UX TIPOBEPKY U HA0OOPOT.

dyHIAMEHTATBHBIM HA4ajoOM OCYIIECTBIECHHS NpoBepku (uMcciemoBa-
HUSI) JI0KA3aTeNILCTB B IPAXKIaHCKOM CYIOMPOU3BO/ICTBE BHICTYIACT IPUHIIHIT
HETOCPEJCTBEHHOCTH, B COOTBETCTBUU C KOTOPBIM JIOKAa3aTeIbCTBA JOJKHBI
BOCIIPUHUMATECS IMYHO CYJIbSIMU U FOPUINUECKH 3aMHTEPECOBAHHBIMU B UC-

1 Oxeros C.1. CnoBaps pycckoro si3pika. — C. 328.

2 Tam xe. —C. 784.

3 Kypsutes C.B. U36panusie Tpynsl. — MuHck, 2012, — C. 269.
4 I'paskranckuit npouecc. O6miast yacts. — C. 381.
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Xofie Aena munamu. YeM MeHbIle pa3iudHbIX «IOCPEAHUKOBY» (Hampumep,
KOIIMH NMUCBMEHHBIX JIOKA3aTENbCTB, CBUIETEIbCTBOBAHUS (DaKTOB CO CJIOB
JPYTUX OYEBUJIICB) MKy HA3BAHHBIMH CyOBEKTAMHU JOKAa3aTENbCTBEHHOM
JIESITENIEHOCTH M MCCIIEAyEeMBbIMH (DaKTaMH, TEM Kaue€CTBEHHEE pe3YJIbTaThl
MpOBepKH (HCCIE0OBAHMS) JOKA3aTEIbCTB.

Heo0xoanmMo oTMETHTB, YTO Ha COONIONEHHE TIPHHIUITA HETIOCPEICTBEH-
HOCTH CyZIcOHOTO pa30upaTeILCTBa 00paIaeTcs BHUMAaHUE B TOCTAHOBICHUU
[Tnenyma BepxoBraoro Cyma Pecnyomuku benapycs ot 28 cenrsiops 2001 1.
Ne 10 «O pemrennn cyna nepBoi HHCTaHIUU». VcXoas U3 NMPUHIUIA HETIo-
CpPE/ICTBEHHOCTH CyA€OHOrO pa3dMpaTenbCTBa pelieHne cyia J0JKHO OBITh
OCHOBAHO TOJILKO Ha JIOKa3aTeJIbCTBAX, UCCIIEAOBAHHBIX B Cy[IeOHOM 3acesa-
uuu (1. 4). Tpu 3TOM HeJomycTHMa CChUTKA B PEIICHUH Ha JI0KAa3aTeNbCTBa,
KOTOpbIe He OBLIM MCCIIENOBaHBI CYIOM, PACCMATPHUBAIOIINM JIEJI0, WU I10-
JIy4eHBI ¥ UCCIIEJ0BaHbl UM C HAapyIIIEHUEM YCTaHOBJIEHHOTO TOPSAKA.

CBeneHus, MONyYeHHbIE C HApyIIEeHUEM nopsiika, ycranoBiennoro I'TIK,
HE MOTYT CITY>KHTbh J0Ka3aTelIbcTBOM Mo Aeiy (4. 2 cr. 240 I'TIK).

B cr. 287, 289 I'TIK omnpezenicH MOPAIOK MPEACTABIEHHS U HCCJIETOBA-
HHUSI J0KA3aTeJbCTB, 3aKIIIOYAIONIHIACS B CIIETyIONIEM:

1) enauane cyo eécezoa 3aciaymusaem oovACHeHUsL CHOPOH U OPY2UX 10PU-
OuuecKu 3aUHmMePecoGanHbIxX 8 ucxooe dena auy no npasunam cm. 286 I'TIK.

Jy1st 3TOTO Cy/ BBISACHSIET MO3UIMU CTOPOH M TPETHHX JIMIL: 3aCITyITHBAET
0OBSICHEHHSI MCTIIA ¥ YYACTBYIOIIETO Ha €r0 CTOPOHE TPETHETO JIUIA U COOT-
BETCTBEHHO MX MPEACTaBUTENIEH, OTBETYNKA M yHACTBYIOIIIETO Ha €ro CTOPOHE
TPETHETO JIUIA U COOTBETCTBEHHO MX MPEICTABUTENEH, IPYTHX IOPUITIECKA
3aMHTEPECOBAaHHBIX B UCXOME Jena JHLl. [IpoKypop, a Takke rocyaapcTBeH-
HBIE OpTaHbl, FOPHINUECKHE JINIA U TpaKJaHe, 00paTHBIINECS OT COOCTBEH-
HOTO UMEHH B CyJl C 3asBJICHHEM B 3alllUTy NPaB M 3aKOHHBIX MHTEPECOB
JIPYTHX JIMI, TAI0T 00BbSICHEHNS EPBBIMU. [IpH 3TOM IOpUIMYECKH 3aUHTepe-
COBaHHBIE B MCXO/IE JieJia JIMLA BIIpaBe 3a/1aBaTh JAPYT APYTy BOIPOCH,

2) 3amem npedcedametbCmayiouuii Cyobs yCmanasiueaem nopaoox 0o-
npoca ceudemeneii, IKCREPMOE U UCCAEO08AHUS OPYZUX OOKAZAMEbCG.

[Tpu 3TOM TOKa3aTENBCTBA MPEICTABISIOTCS X UCCIIEAYIOTCS 110 IIPABHIIaM
pasn. V «JlokazarenbcTBa u nokaszpiBanue» [ TIK, B koTopoM nipsiMo onpeie-
JIEHBI OT/IENIbHBIE MpOLleCCyasbHbIE EHCTBYS, HAallpaBJIeHHBIE HA ITPOBEPKY
(uccnemoBanue) MOKa3aTeILCTB, HaMpUMep ouHas craBka (ct. 191 I'TIK), uc-
ClIeTOBaHHUE BEIIECTBEHHbBIX T0Ka3aTenbeTs (cT. 205 ['TIK), ocMoTp Ha MecTe
(ct. 206 T'TIK), ocuaerenscTBoBanue (ct. 209 I'TIK), npeawsiBnenue aist
onosHanust (ct. 211 I'TIK), mpoBenenue cyaeOHoro sxcnepumenta (ct. 214,
215 T'TIK), uccnenoBanue skcneptHoro 3akmouenus (cr. 227 I'TIK), uccne-
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JIOBAaHHE 3BYKO3AIHCH, BUAEO3AITUCH, KHHO- U BUICO(DHIBMOB U JPYTHX HO-
cureneid uapopmarmu (ct. 229 I'TIK) u ap.*

Crnenyer oTMETUTB, 4TO cortacHO 4. 1 m. 24 nmocranosienus [Inenyma
BepxoBHoro Cyna Peciyonuku benapyce ot 28 utonst 2001 . Ne 7 «O npu-
MEHEHUH HOpM [pa’kaaHCKOTO IMpOoIecCyalbHOro KoAEKca MpPU PaccMoT-
pEeHUU JIeNl B CyA€ NMEpBOH MHCTAHIMU», €CIH JIOKa3aTelIbCTBa IMOIYYEHBI
Ha OCHOBaHHH CYy/l€OHOTO MOPYYEHUs, JOIpoca CBHIETENEH MO MECTy MX
MIPO’KUBAHUS, OCMOTpPa Ha MECTE, a TAKXKE B IOPsKEe 0OecIeueH st 1oKas3a-
TEJIBCTB, TO APOMOKOJIbL U Opyeue cOOpanHble MaKum 00pazom 0oKa3amelb-
Ccmea O0NHCHbL ObIMb UCCTIE008AHbL 8 CYOCOHOM 3ACe0aHUlL NPU PACCMOmpe-
HUY O0eia no cywecmsy v OLEHEHBI B COBOKYITHOCTH CO BCEMH COOpaHHBIMU
IO AEJTy JI0Ka3aresbCTBaMH.

Ecnu nnst 3akperieHust 0ObsSICHEHUH CTOPOH M TPETHUX JIMII, TIOKa3a-
HUH cBUAETeNel, a Takke M (PUKCHPOBaHMS APYTHX MPOLECCYaTbHBIX
JIEHCTBUH JI0Ka3aTebCTBEHHOTO XapakTepa B YCTAHOBJICHHOM 3aKOHOM
nopsiJike OBIITH MCITOJIb30BaHbl TEXHUYECKUE CPEACTBA, TO B COOTBETCTBUU
¢ 4. 3 cr. 239 I'TIK mo OKOHYaHMHU NPOLECCYaTBbHOTO NEHCTBHS 3BYKO-
W BHJIEO3AIUCH MOJHOCTHIO BOCIIPOU3BOAATCS YYaCTHUKAM MPOLECCyalb-
Horo peiictBus. [IpaBUIBHOCTH 3BYKO- M BHJEO03AMUCH YIOCTOBEPSETCS
Y4acCTHUKaMH TPOIIECCYaIbHOTO JIEHCTBHSI B MPOTOKOJIE, KOTOPBIM OTpa-
KaeT IMPUMEHEHNE TEXHUYECKUX CPE/ICTB B COOTBETCTBHH C TpeOOBaHMUS-
M cT. 174 u 175 T'TIK;

3) okonuanue cydetnozo ucciedo6anus 00KA3ameabcma.

PacripocTpanenue JeHCTBUSI NPUHIUIIA HETIOCPEJICTBEHHOCTH Ha MPO-
BepKy (McciemoBaHne) OKA3aTeNbCTB B TPAXKIAHCKOM CYIOMPOH3BOICTBE
03HAYaeT, YTO ITOJIBOANUTH UTOT'H HCCIIEC0BAHMS 0KAa3aTeIbCTB U IEIaTh KOH-
KPETHBIE BBIBOJIBI MOKET TOJILKO TO JIMIIO, KOTOPOE HEIIOCPEICTBEHHO HCCIe-
JIOBAJIO JIOKA3aTeNIbCTBA B Cy/IeOHOM 3acelaHnH.

CornacHo ct. 289 I'TIK nocie uccnenoBanus Bcex A0Ka3aTeabCTB Ipes-
CeaTeNbCTBYIONUI pa3bsCHIET IOPUANYECKH 3aNHTEPECOBAaHHBIM B HCXO-
JIe JieNa JIMIaM UX MpaBo 3asBUTH X0JaTaliCTBa O JONOJIHEHHUH MaTepHajIoB
nena. [Ipu OTCYTCTBUM TaKMX XOAATalCTB Cy/Abs OOBSIBISIET HCCIIEAOBAHHUE
JIOKa3aTesIbCTB 110 Aey 3aKOHUYEHHBIM U MEPEXOIUT K 3aciyIIMBAHUIO CY-
JIeOHBIX TIPEHUH.

B cyneOHbIX MpeHHsIX CTOPOHBI M HHBIE FOPHIMYECKH 3aUHTEPECOBaHHBIE
B MCXOJIE JIeNa JIULA IIOJIBOAAT UTOTH HCCIIeI0BaHMsI (PaKTOB, MMEIOIINX I0pH-
JIMYECKOe 3HaueHHeE, J10Ka3aTelbCTB, WX ITOJTBEP)KAAIOMINX, HOPM MpaBa,
MOTIEKAIMX TPUMEHEHHIO, U JIAI0T UM CBOIO OLeHKY. [Ipu aTOM OHHM BripaBe
cchuIaThCs Ha (DAaKTHI M JOKA3aTENbCTBA, KOTOPhIE ObIIIM PAaCCMOTPEHBI B CY-

! Bostee nospo6HO 06 3TOM peds 1uia B 1. 14,

208

PDF created with pdfFactory Pro trial version www.pdffactory.com

JIeOHOM 3aceflaHiM, M YKa3blBaTh Ha HEHMCCIIENOBAHHOCTD, 10 MX MHEHHIO,
OTZeNbHBIX (hakToB U qoka3arenbets (ct. 290 I'TIK).

OcyliecTBiIAs NPOBEPKY J0KAa3aTeNbCTB, CYJ JODKEH YAEIUTh 0co0oe
BHUMaHHE HCCJIEOBAHUIO COJEPIKATEIbHON YacTH JI0Ka3aTeNbCTB, TaK KaK
MMEHHO OHa SIBJISIETCS OCHOBHBIM HOCHTENIEM CBEIECHHH, HEOOXOMUMBIX IS
IPaBUJIBHOTO pa3pelIeHus Jiefa M0 CYLIECTBY, U €€ OT/EJIbHbIE MOJOKEeHHS
HaXoMsT CBOE OTPaKEHHWE B MOTHMBHPOBOYHON YaCTH CyNEOHOTO pEIICHHMS.
[Tpu 5TOM Cyy HaaJIeKHUT UCCIIEOBATh IO CTETIEHH JIOCTOBEPHOCTH HE TOJb-
KO 0OBbEKTUBHO MCTUHHBIE, HO U SIBHO JIO)KHBIE JJ0KA3aTeNIbCTBA, TAK KaK B CO-
orserctBuH ¢ 1. 3 cT. 300 I'TIK B cBoeM pelieHun Cyj J0JDKEH yKas3arh, 1Mo-
YeMy OTBEPraloTCs T€ WM UHBIE J0Ka3aTeIbCTBa.

Takum 06pa3oM, OCHOBHBIMH METOJIaMH ITPOBEPKH (UCCIIECIOBAHUS) J0KA-
3aTeJIbCTB MPU OCYIIECTBICHNH J0Ka3aTeIbcTBEHHOM IESITENbHOCTH B TPaX-
JTAHCKOM IIpOoLiECCe SIBIAIOTCA aHAIM3 UX COAEPAKAHUA, a TAKXKE COIOCTaBIe-
HHE C JPYTHMMH UMEIOLIIMUCS B JIENIe I0Ka3aTeIbCTBAMH.

Ha ocHOBaHMU CKa3aHHOTO MPoOBEpPKa (Mccie0BaHUE) T0KA3ATENLCTB
B TPaXIAHCKOM IpOLEcCe MPEACTaBIieT COOOH CaMOCTOSATENbHBIA 3Tal
cyneOHOro JOKa3bIBaHMUS, BKIIIOYAIOUIMN COBOKYIHOCTH IMPOLECCYalIbHBIX
JeUCTBUH, OCYILECTBIIEMBIX B XOZ€ Cyle0HOro pa30HpaTenscTBa Aeia He-
TIOCPEACTBEHHO CYIOM M IOPUANYECKN 3aMHTEPECOBAHHBIMU B MCXOIE JIeNa
JIMLAMH, TIO YCTAHOBJICHNIO (DAKTHYECKON U IOPUANIECKON BOSMOKHOCTH J10-
Ka3aTeJbCTB IMOATBEPAUTh HAJTMYME WIIN OTCYTCTBHE OOCTOSTENBCTB, BXOMS-
KX B TIPEIMET JJOKa3bIBAHMUSI.

15.4. OreHKa JoKa3areIbCTB

B mpouecce cyne6HOro mokasbiBaHHs IOCHIE TOTO, Kak cCOOpaHHbBIE 1O
JIeTTy JI0Ka3aTelIbCTBA MOABEPIITUCH POBEpKe (MCCIS0BAHUIO), OHHU JTOJIKHBI
OBITh TaKXke U olleHeHbI. OIeHKa T0KA3aTeIbCTB B IPAXKIAHCKOM CY/IOTIPOH3-
BOJICTBE SIBIISICTCS 3aBEPIIAFOIIMM 3TAMOM JI0KA3aTeIbCTBEHHON JEATENbHO-
CTH, BBICTYNAeT HEOOXOMUMBIM U 0053aTEIIbHBIM YCIOBHEM lIeJICHAPABIICH-
HOTO OCYIIECTBJICHHS CYAeOHOr0 pa3oUpaTeNnbCTBa, IPABUILHOTO IPHUMEHE-
HHSI HOPM MaTepHaTbHOTO U MPOLECCYaTbHOTO MPaBa, BEIHECEHHS 3aKOHHBIX
1 000CHOBAHHBIX CYJICOHBIX PEIICHHIA.

Ecinu uccnenoBanue (mpoBepka) TOKA3aTeabCTB B IETIOM TPEACTABISCT
co00ll M3ydeHHe MX COfepKaTesIbHOM COCTaBIAIONIEH, TO OIEHKa J0Ka3a-
TENbCTB MO CYHISCTBY 3aKJIFOYASTCS B ONPE/IeICHHN [ICHHOCTH BOCTIPUHSITOM
uHpopManuu (HaTMYKe B Hel CHEeIUATIBHBIX XapaKTEPUCTHUK, KOTOPbIE HE0O-
XOJIMMBI JUTSl KCTIONb30BaHHMS €€ CYZIOM B KaueCTBE JI0Ka3aTesIbCTBA HCKOMOTO
(akTa: OTHOCUMOCTH, JOMYCTUMOCTH, JOCTOBEPHOCTH U JIOCTATOYHOCTH).
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Ha 310 06cTOsITENECTBO 00palieHo BHUMaHUE CY/I0B B 1. 3 IOCTAHOB-
nenus [Inenyma Bepxosaoro Cyma PecyOnuku benapych ot 28 ceHTs0ps
2001 1. Ne 10 «O pemieHnu cyna rnepBoil HHCTaHIMI». 000 CHOBAaHHBIM IIPH-
3HAETCsl pelleHue, PU BBIHECEHHH KOTOPOTO CYIOM Y4YTEHBI Bce (DaKTHI,
BXOJSIIIME B TIPEIMET JIOKA3bIBAHUS O A€y, (GaKThl, TOJIOKEHHBIE B OCHO-
BY peIlIEHHs, TOATBEP>KIEHBI JOCTOBEPHBIMH U JIOCTATOYHBIMHU JI0OKa3aTeb-
CTBaMH, a U3JIO)KEHHBIE B PELIICHUH BBIBOJIBI Cy/la COOTBETCTBYIOT YCTAHOB-
JICHHBIM (haKTam.

OreHKa J0Ka3aTeIbCTB B IPAKAAHCKOM CYJIOTIPOU3BOJCTBE MPEICTABIIA-
€T co00if MHOTOTPAaHHYIO JIESITENLHOCTD U BKIIFOYAET B CEOSI: MbLCIUTNENHYIO
(10euueckyro) OesmenvHocms CyOBEKTOB JIOKA3BIBAHUSI U NPOYECCYANbHYIO
OesmenbHOCmb.

OreHka CyaeOHBIX JI0Ka3aTeIbCTB UMEET CBOIO CIEIU(HKY, TTOCKOIbKY
B 9TOH IS TEITFHOCTH HEBO3MOXKHO HCITOIb30BaTh apH(METHIECKHE UITU T€0-
METPHUYECKHE MPHUEMBI, TaHHBIH MPOIECC HEBO3MOKHO aBTOMAaTHU3HpPOBATh.
B ee ocHOBE JIE)KUT MBICIUTENBHAS IESITENEHOCTh CyOBEKTOB TOKA3bIBAHM,
crenuguIecKre OleHOYHbIE KPUTEPHH.

JlesITenbHOCT O OLIEHKE JI0KA3aTeNbCTB IMOMYMHIETCS O0IUM 00BeK-
TUBHBIM 3aKOHaM ¥ (pOpMaM NPaBHUIFHOTO MBINIICHUS YeJIOBEKa C TOYKH
3pEHHUS €T0 CTPYKTYPBI, 3aKOHOMEPHOCTEH, MOCHUTOK U 3aKIIFOYEHUH, 00X
METOJIOB U IIPUEMOB, UCIIOJIb3YEMBIX B ITPOIlECCE MO3HAHMS OOBEKTUBHOMN
JIeCTBUTENBHOCTH. Vcronb30BaHme JIOTHYECKUX MIPUEMOB TP OIIEHKE J10-
Ka3aTeJIbCTB CIIOCOOCTBYET BHIHECEHUIO 0OOCHOBAHHBIX PEIICHUH, IPUIAET
MBICIIUTENTLHOH JIESITENbHOCTH CyOBEKTOB JIOKAa3bIBAHUSI CTPOMHOCTD U TO-
CJIEZI0BaTENILHOCTh, CO/IEHCTBYET (POPMUPOBAHUIO HTOTOBBIX HEMPOTHUBOPE-
YHUBBIX BBIBOJIOB.

3HaueHHe JIOTHYECKOTO MBIIUICHHSI B CYAOIPOM3BOACTBE IMOAYEPKUBA-
ercs B 1. 11 nmocranoBnenus [lnenyma BepxoBHoro Cyma Pecnyonuku be-
napych ot 23 nexabpst 1999 1. Ne 14 «O moBbIlIEHUH KYJIBTYPBI CyAeOHON
JIESITENIbHOCTH | YJIYYIIEHHUH OpraHU3aluy CyAeOHBIX IPOI[ECCOB». CUNTATh
HEOOXOIMMBIM TTOBBICHTh YPOBEHb KYJBTYPHI COCTAaBJICHHUSI CyAEOHBIX I10-
KyMEHTOB, 00€CIEUYHB MX S3bIKOBYIO M IOPUIMYECKYIO I'paMOTHOCTh. OHHM
JIOJDKHBI OBITH JIOTHYHBIMH, COOTBETCTBYIOIIMMH IO (hOpME U COIECPIKAHHIO
TpeOOBaHMSAM MPOLIECCYaIbHOTO 3aKoHa. TONBKO ISl Cy/IeOHON OLIEHKH J0-
Ka3aTeJbCTB XapaKTepHO TO, YTO OHA JIOJDKHA OCYIIECTBIATHCS B YCTaHOB-
JICHHOW 3aKOHOM ITPOIIECCYaIbHON (opMe C COOIIOJICHUEM OTIPEeTIeHHBIX
npaBui (Hayan) MO3HAHHS CYI[HOCTHBIX XapaKTEPHUCTUK JI0Ka3aTeNbCTBEH-
HOH nH(pOpMaNnH, cleIOBaHHE KOTOPBIM sIBIsieTcs 00s13arenbHBIM. Hapyie-
HHE 3THX MPaBHJI MOXKET CTaTh OCHOBAaHHEM JUISl IPU3HAHUS J0Ka3aTeIbCTB
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HE MMEIOIUMH FOPHIMYECKOW CHIIBI, a PelIeHHs CyJa — HE3aKOHHBIM WIIN
HEOOOCHOBAHHBIM.

CrnenyeTr OTMETUTH, YTO Ha HEOOXOJUMOCThH CTPOTOTO COOJIIOZIEHUS TIPO-
HeccyanbHON (OpMBI OIIEHKH J0Ka3aTelIbCTB, a TAKXKe Ha MPaBOBbIE OCIIE-
CTBHS €€ HECOOIoIeHHsT 00palaeTcs BHUMaHHUE CY/I0B B 0030pax CyneOHOMH
MIPAaKTHKHA TI0 OT/JENBHBIM KaTeropHsM TPaXIaHCKUX e, NOCTaHOBJIEHUSIX
[Mnenyma BepxoBuoro Cynma. B wactHoctH, B 1. 10 mocranosnenus [Tneny-
Ma Bepxosroro Cyna Pecniyonmuku benapycs ot 28 cenrsiops 2001 r. Ne 10
«O pelieHnHr cy/ia epBoi MHCTaHIIMU» MPOTNMCAHO, YTO CY/ HE BIIPaBe orpa-
HUYUTHCS B OOOCHOBAHMH PEIICHUS TIEPEUNCIICHUEM TPEICTaBICHHBIX J10-
Ka3aTeJbCTB, KOTOPBIMHU MOATBEPXKIAIOTCS (DaKThl, UMEIOIHE 3HAYCHHE IS
niena, a 00s3aH M3JIOKUTH COZIEPKAHUE 3TUX JIOKa3aTelNbCTB. JTO 03HAYAET,
YTO CyJ AOJKEH IMPOBEPUTH, OLEHUTH J0KA3aTelIbCTBA U TOJIBKO ITOTOM I10-
JIO)KUTH TIOTyYEHHBIE PE3YJITAaThl B MOTUBUPOBOYHYIO YaCTh PELICHHUS.

OO0mue npaBuiia OLEHKH JI0Ka3aTeIbCTB B TPAXKAAHCKOM CyIOIPOU3BO/I-
crBe 3akperuieHsl B cT. 241 I'TIK, xoropas onpezenser:

1. Ipunyunel oyenku doKkazamenvcms.

a) Cy/l OIICHHUBAET JOKA3aTENILCTBA 10 CBOEMY BHYTPEHHEMY YOCKICHHUIO,
OCHOBaHHOMY Ha BCECTOPOHHEM, IOJHOM W OOBEKTHBHOM HCCIIEJOBAaHUU
B Cy/IeOHOM 3ace/JaHNy BCEX BXOASALINX B MPEIMET JJOKa3bIBaHUs (pakToB, py-
KOBOJICTBYSICH ITPU 3TOM TONBKO 3akoHOM (4. 1 ct. 241 I'TIK).

Korza cynps nmpucTynaer K paccCMOTPEHHIO Jiefia, TO CyAeHCKOro yoexe-
HHUSI €11Ie HE CYIIECTBYET U HE JIOJDKHO CYIIECTBOBaTh. OHO MOXET CIIOKUTHCS
TOJIBKO B PE3YJBTATE CJIOKHOTO MBICIUTENBHOTO MPOLECcca, UCIOIb30BaHUs
3aKOHOB JIMAJIEKTHKU 1 (hOPMATEHOMN JIOTHKH.

Brympennee ybesicoenue sBIsS€TCsl TIABHBIM IIPUHIMIIOM OIEHKH JO-
Ka3aTeJlbCTB B TPAKJAHCKOM CYIONPOU3BOJCTBE. BHyTpeHHee yOexneHne
(opMupyeTcs Ha OCHOBE CBOOOIHOTO, CaMOCTOSTENIFHOTO, 0OBEKTUBHOTO,
BCECTOPOHHETO W IOJIHOTO HCCIIEIOBAHMS M aHaIN3a PeajlbHO UMEIOIINX-
csl B PacHopsHKEHUH CyAa MaTepHajioB Jiefla U KOHKPETHBIX J0Ka3aTelbCTB.
OCHOBY BHYTPEHHETO yOEKAEHHS COCTABIISIOT OOBEKTUBHBIE JaHHbIE.

Jlnst BHyTpeHHETO yOKASHHS XapaKTepHO TO, YTO OHO MMEET UCKITIOUH-
TEJNBHYIO MTPUHAJUIEKHOCTh CYAy KaK CIeIMaIbHO YIIPaBOMOYEHHOMY TOCy-
JIApCTBEHHOMY OpTraHy BIIACTH, JJIsl KOTOPOTO HET U HE MOXKET OBITh KaKHX-
700 3apaHee yCTAaHOBJICHHBIX MTPaBWII (POPMUPOBAHHUSI, CTAHAAPTOB OLIEHKU
3HAUEHUS U IOPUINIECKOI CHITBI I0Ka3aTeIbCTB.

OreHka J0Ka3areybCTB 3aBEPIIAETCs] KaTerOPUYHBIMU BBIBOJAMH, HC-
KJTIFOYAIOIIMMH COMHEHHSI B X MIPAaBHIILHOCTH M 000cHOBaHHOCTH. ClienoBa-
TEJILHO, BHYTPEHHEE YOEKICHNE BKIIIOYAET CaM JIOTUUECKUI MBICITATEIILHBINA
MIPOLIECC OLIEHKH JOKa3aTeJIbCTB CY/I0M M I0pPUINYECKH 3aNHTEPECOBAHHBIMU
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B HMCXOJI€ JieTIa JIMLIAMHU U pe3yabTar 3Toro npoiecca. [loctanoBienue pete-
HUS Ha OCHOBAaHWH BHYTPEHHETO YOEXKJICHUS SBISICTCS MPEPOTaTUBOU Cyaa,
paccmarpuBatoiero neno. [lpu 3ToM cyn He BrpaBe BO3Jarath OCyIIeCTBIIE-
HUE OICHKY Ha JIPYTHX JIUII, 3aUMCTBOBATh €€ PE3yJIbTaThl B OKOHYATCIIEHOM
BHJIC CO CTOPOHBIL. VICKITFOUUTETBHOCTH OIEHKH JI0KA3aTeIbCTB, OCYIICCTBRIIS-
€MOH CYJIOM, COCTOHT B TOM, YTO CYJI IPUXOJUT K TOMY HJIM HHOMY BEIBOIY
CBOOOJTHO ¥ HE3aBHCUMO OT BHEITHHX BO3JICHCTBHIA, B TOM YHUCIIC YKa3aHUU
BBIIICCTOSIIUX CYNOB. JJaHHOE TIOJIO)KEHHE BBITEKACT M3 KOHCTUTYITUOHHOTO
TIPUHITUIIA HE3aBUCHMOCTH Cy/la ¥ MTOJJYNHCHHUS €r0 TOJBKO 3aKOHY;

0) HU OJIHO M3 IOKA3aTEILCTB HE UMEET JJISI Cy/la 3apaHee YCTaHOBIEHHOM
cunbl (4. 3 cr. 241 TTIK).

He3aBucumocTs cyna u cBoOOma (GOpMHUPOBaHKS BHYTPEHHETO YOeKIe-
HUS 00ECIICYUBAIOTCS TEM, YTO CYJ HE CBA3aH MPEIBAPUTEIHHO CPOPMYIIH-
POBAaHHBIMHU YKAa3aHUSAMHU O CHJIC Y 3HAYCHHUU TEX WJIM MHBIX JJOKA3aTEIbCTB.
Hukakue nokazarenbcTBa He UMEIOT AJIS Cy/la 3apaHee YCTaHOBIEHHOM CHUITBI,
BCE OHH, KaK B OTACIHHOCTH, TAK U B COBOKYITHOCTH, MOJUICKAT OI[CHKE 11O
BHYTpPEHHEMY yOSKICHUI0. [[puMepoM TOMY SIBISCTCS TIPABUIIO, 3aKPETUICH-
Hoe B cT. 431 I'TIK: cyn kaccalluOHHOW WHCTAHIINH, HATTPABHUBIIHH JIEI0 HA
HOBOE PacCMOTpPEHHUE, He BIpaBe MpeApeniars BONPOC O IOCTOBEPHOCTH WIIH
HETIOCTOBEPHOCTHU TOTO JINOO MHOTO JIOKA3aTeIHCTBA, IPEUMYIIIECTBE OTHIX
JTOKA3aTeNIbCTB Tepel APYTHMHU, a TAKKE O TOM, KaKoe PEIICHHE JOKHO
OBITh MIPUHATO TP HOBOM PACCMOTPEHUH JICTIa.

2. Kpumepuu ouenxu doxazamenvcme (4. 2 ct. 241 T'TIK). Kaxxnoe no-
Ka3aTeJIbCTBO OICHUBACTCSI C TOUKH 3PCHHUS OMHOCUMOCU, OONYCIMUMOCTIU,
docmosepHocmiu, a BCE JTIOKA3aTeNIbCTBA B COBOKYITHOCTH — TaKKe C TOUKU
3pEHUS QOCMAMOYHOCY TS Pa3PEIICHUS JISIa.

OnpeienuB OTHOCUMOCTD U JIOMTYCTUMOCTH JIOKa3aTeNIbCTBY, CY/1 TOTDKEH
OIICHUTH UX JJOCTOBEPHOCTH.

Jlocmosepnocme  SBISIETCSl KAaUECTBEHHOW XapaKTepUCTUKOW J0Ka3a-
TeIbCTB. Jl0Ka3aTeabCTBO CIEMYET CUUTATH OOCHOBEPHLIM, SCITU CONEpIKa-
IIMeCs B HEM CBEIICHHS COOTBETCTBYIOT JCHCTBUTEIBHOCTH. [[JI1 ycTaHOB-
JIEHUS JIOCTOBEPHOCTH JIOKA3aTeNIbCTB CY/ UCIOJB3YeT Pa3uyHbIe MPOIec-
cyaJbHbIe JedcTBus. HampuMmep, Ha CTaJiuu MOJATOTOBKH Jiea K CylneOHOMY
pa3dupartenbCTBy Cyl UCTpeOyeT MOMTMHHNKH TOKYMEHTOB, Ha3HAYAET Pas-
JIUYHBIC 3KCIIEPTU3BI, OMPEACIACT KPYT CBUAETENEH u T. A. JIOCTOBEpHOCTH
JTOKA3aTeNIbCTB MPOBEPSCTCS TAKKE MOCPESICTBOM COMOCTABICHUS UX C JPY-
THMH JIOKA3aTeIbCTBAMU U MTPOYNMH TAHHBIMHE, YCTAHABIMBAEMBIMHU TI0 JICITY,
a TaKKe B CHITY IPCIOTUIIHN.

1 JlaHHBIEe XapaKTEPUCTHKHU paccMaTpuBaInch paHee B § 13.4.
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OnpenenuB 10CTOBEPHOCTH JJOKA3aTeNILCTB, CY/] JOJIKEH OIEHUTH BCE J10-
Ka3aTeJbCTBa B COBOKYIHOCTH C TOYKH 3PEHHS JIOCTaTOYHOCTH COOpaHHBIX
(haKTHYeCKNX AAHHBIX JJIS MTOTYYEHHS TOJHBIX U IOCTOBEPHBIX BHIBOJIOB 00
00CTOSATENBCTBAX, COCTABISIOMIMX MPEIMET NOKa3bIBaHMUS, IMPEACTABISIOT
JIM OHU JIOCTOBEPHYIO H MOJHYI0 MH(OpPMALUIO 00 MCCIeayeMOM COOBITHH
B IIEJIOM M OTJENBHBIX €ro 3JIeMEeHTax, T. €. JIaTh COOpaHHBIM MO JEeNy J10-
Ka3aTeJbCTBaM BCECTOPOHHIOIO M OOBbEKTHBHYIO (PAaKTHUECKYIO U PABOBYIO
oleHKy. Kateropust 10cTaro4HOCTH SIBISIETCSI KOJTMYECTBEHHOW XapaKTepH-
CTHKOH JI0Ka3aTeNbCTB.

Hocmamounocms dokazamenvbcme SBISETCS CyObEKTUBHON OLIEHOYHOM
KaTeropuei, Tak Kak B Ka)KJOM KOHKPETHOM CJIy4ae BOIPOCHI IOCTATOYHO-
CTH WJIM HEJOCTaTOYHOCTH JIOKa3aTeNbCTB PEIIaeT Cyl, pacCMaTpUBAIOLINI
JIeNIo, Ha OCHOBAHWH CBOETO YCMOTPEHHMs, UCXOS M3 MPOQheCCHOHAIBEHOTO
OTIBITA, XapaKTepa U CII0KHOCTU I0PUANIECKOTO KOH(IINKTA, COBOKYITHOCTH
coOpaHHBIX 1O ey MarepuasioB. Cynpsi B ciiydae HEOOXOIUMOCTH Ipea-
JlaraeT UCTIy NMPEICTaBUTh JIOTIONHUTENbHBIE JJOKa3aTeNbCTBA, & OTBETYUKY
MIMCbMEHHBIE 0OBSICHEHNS 110 JIey, MOKET BBI3BATh W JTONPOCHTH CBUJIETE-
JIel, ucTpedoBaTh MMCHMEHHOE MITM BEIIECTBEHHOE JI0Ka3aTeNbCTBO, Ha3Ha-
YHUTH SKCTIEPTU3Y JIMOO COBEPIINTH WHBIE IPOLIECCYaTIbHBIE ICHCTBUS.

ComnacHo 4. 2 1. 5 mocranorienus [Inenyma Bepxosroro Cyna Pecry6-
mku benapyce ot 28 centsops 2001 r. Ne 10 «O pemennu cyna rnepBoi
WHCTaHIMI>» O] IOCTaTOYHOCTHIO JI0Ka3aTeIbCTB CIIeyeT TOHUMAaTh Heo0-
XOJIMMBIN 00BbEM CBENIEHUH M CPEJICTB IOKA3bIBAHUS JJISI ITOTYUEHHMS TTOJTHBIX
1 OOBEKTUBHBIX JAHHBIX O (pakTax, BXOJSIIMX B IPEIMET JI0Ka3bIBaHus. Bo-
MPOC O JIOCTaTOYHOCTH JIOKA3aTeNIbCTB PEIIAETCS CyJOM C Y4eTOM 0COOeH-
HOCTEH KaKI0T0 KOHKPETHOT'O JieNa.

@akThl, yCTAaHOBIICHHBIE BCTYIHMBIINM B 3aKOHHYIO CHITY PEIICHHEM CyJia
IO OIHOMY JIeNTy, He TO[UIe)KaT JO0Ka3bIBAHUIO BHOBD IPH pa3OHparesbcTBe
JIPYTHX TPXKIAHCKUX JIeJl, B KOTOPBIX YYacTBYIOT T€ K€ JIMIIA HIIH UX IIPaBo-
npeeMuukd (4. 2, 3 ct. 182 I'TIK). DM akTam He MOXKET ObITh TaHA HHAS
OIIEHKA IO IpyTOMY JIEIy.

Takum 00pa3oM, MBICIUTENbHAS AEATEIBHOCTh CYOBEKTOB JJOKa3bIBAHUS
TIPY OLIEHKE JI0Ka3aTeNIbCTB OOECIIeUNBAET JIMIIb JOTUYECKOE TTOCTPOEHHE,
CBSI3M 1 B3aMMOCBSI3H IOJYYEHHBIX PE3YJBTaTOB MPOIECCyaIbHON OLEHKH.
OObeKTUBHAS HCTHHA TIO JIETTy MOXET ObITh YCTaHOBJIEHA TOJILKO IIPH T'apMo-
HUYHOM COYETaHHH TPOIECCYaNbHBIX Hayall, TEOPETHYECKUX OCHOB OLIEHKH
JIOKa3aTeNIbCTB, a TaKKe 3aKOHOB (POPMaIIEHOH JIOTHKH.

B Teopun rpakiaHCKOro mpoleccyaIbHOTO MpaBa CyIIECTBYIOT pa3iny-
HBIE TTOJXO/BI K OIPEETICHUIO OTACIBHBIX Pa3HOBHIHOCTEH OIEHKU JOKa-
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3aTenbeTB. OO0OIIMB UMEIOIINECS IT0 3TOMY ITOBOY MHEHUsI, MO>KHO BBIJIE-
JIUTH CIIEAYIOIINE OCHOBHBIE BU/ABI OIIEHKH CY/TeOHBIX J0Ka3aTeIbCTB!

1. ITo cybovexmy ouenku:. pekoMeHaaTenbHas u BractHas'. OueHka ao-
Ka3aTeJIbCTB OCYIIECTBIISIETCS CYAOM M IOPUIMYECKH 3anHTEPECOBAaHHBIMU
B MICXOJIE JIeNa JINIIaMH.

Pexomenoamenvroii IBISETCSl OLEHKA JOKA3aTeNbCTB, JaBaeMas IOpH-
JIMYECKN 3aWHTEPECOBaHHBIMU B WCXOJE Jeia juuamu. lIpencrasmsst mo-
Ka3aTeJbCTBa, y4acTBYs B UX MCCIEIOBAHUM, aBas YCTHBIE U ITUCEMEHHBIE
0OBsICHEHUSI, U3JIarasi CBOM JOBOIBI U COOOpaXKeHUs B CyJeOHBIX MPEHUSIX,
IOPUAMYECKH 3aMHTEPECOBAHHBIE B UCXOJE JIeJIa JINIa HEe TOJILKO OICHUBA-
10T JI0Ka3aTesibcTBa, HO M CO/CHCTBYIOT ()OPMHUPOBAHUIO Y Cy[a BHYTPEH-
Hero yOeKAeHHs OTHOCUTENIHLHO (PaKTHUECKUX OOCTOSATENBCTB Jeia. DTO HE
MIPOTUBOPEUUT MPHUHIIMITY HE3aBUCUMOCTH CyJa M MOAYMHEHHS €ro TOJBKO
3aKOHY, TaK KaK CyJ MOXXET y4ecTh MHEHHS IOPUINYECKH 3aUHTEPECOBaH-
HBIE B MCXOJIE JIeJIa JIUI] OTHOCHTEIIFHO OTJEIBbHBIX XapaKTePUCTHK J0Ka3a-
TEJILCTB, HO HE CBS3aH X MO3UIIHEH.

Bracmmuoul sBnsiercst oneHKa JOKa3aTelbCTB, JaBaeMasi CylIoM Kak opra-
HOM TOCYAapCTBEHHOH BJIACTH, yIIPaBOMOUEHHBIM 3aKOHOM BBIHOCHUTH Cy/1e0-
HBIE TOCTAHOBJIEHHMSI, B KOTOPBIX OTPAYKAFOTCSI PE3YJIBTAThI 3TOH OLEHKH, TIPH-
oOperaromiye B MOCIEAYIOMEM 00MIe00s3are/IbHy 0 CHTy. B cCOBpeMeHHBIX
YCIIOBUSIX CJIEAYET pa3rpaHU4MBaTh YPOBEHb BIACTHOCTH B OLIEHKE JI0Ka3a-
TENILCTB CYJIaMH, TIOTOMY YTO OCYILIECTBIISTH JI0Ka3aTeIbCTBEHHYIO JIESTelNb-
HOCTb Y IIPOU3BOANTH OLIEHKY JI0Ka3aTeIbCTB MOTYT Cy/Ibl HE TOJBKO IIEPBOH,
HO ¥ BTOPO#i (KacCaIl[IOHHOMW C 3eMEHTaMH aNeUIAlMN) HHCTaHIUH. B mep-
BOM CITy4ae Ipu 00KaJIOBaHHUH PEIIEHHUS Cy/ia IEPBOH WHCTaHIIUH OIIEHKa J10-
Ka3aTeJIbCTB MOXKET OBITh OTHOCHTENIFHO BJIACTHOM, TaK KaK BBIIIECTOSIIHNI
CyJl BIIpaBe MPOMU3BECTH MEPEOIIEHKY JI0Ka3aTesIbCTB. B KauecTBe abCOMOTHO
BJIACTHON OHA MOKET PaCCMaTPHUBAThCS B CIyYasix BCTYIUICHHS PELIIEHHS B 3a-
KOHHYIO CHJTy (HEHCITONIb30BaHKE MpaBa 00KaIOBAHKS CTOPOHAMH U IPYTHMH
IOPUINYECKH 3aWHTEPECOBAHHBIMU B UCXOJIC JieNia JIMI[AMH) B CyIe MepBOM
WHCTaHIMH, a TaKKe BCETAA B Cy/e BTOPOH WHCTAHIMH, TOCTAHOBJIEHHS KO-
TOPOro 00XKaJIOBAaHUIO C UCIIONB30BAaHNEM HOBBIX JIOKA3aTeNIbCTB HE ITOJIe-
*ar. B HaJa30pHON MHCTAHIMM OLIEHKA JIOKA3aTENIbCTB SIBISETCS 61ACIHHO-
KOHMPOAbHOIL, TIO3TOMY JIOKa3aTeJIbCTBA HE MOTYT OBITh IEPEOLICHEHHI.

2. Ilo popme o6vexmueayuu: yCTHas 1 MICbMEHHASI.

Yemuas dhopma Bocnipon3BeieHHs OIIEHKH (aKTHUECKOTO U JI0Ka3aTelb-
CTBEHHOI'O0 Marepualia, a TaKKe COBEPIICHHS IPOLECCYaNbHBIX NeHCTBHI

1 Cm.: TpeymmukoB M.K. Jloka3arenbCTBO U JOKa3BIBAHKE B TPAXKIAHCKOM Iporiecce. — M.,
1982.-C. 72.
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B T'PaKJIaHCKOM CYJOIPOW3BOJICTBE SIBISIETCSl TOMHHHUpYyomeld. B ycTHo#
(opme coBepiaercst OOJBIIMHCTBO MPOIIECCYAIBHBIX AEHCTBU, B TOM YHC-
JIe OCYILECTBIIIEMBIX B CyleOHOM 3aceqanuy. Kak npasuiio, B ycTHOl (opme
OCYILIECTBIAETCS OLEHKA J0KA3aTeIbCTB IOPUANYECKH 3aUHTEPECOBaHHBIMU
B UCXOZE JeJa JIMIAMHU, KOTOpas CO3JaeT COOTBETCTBYIOINUE YCIOBHS AN
YCTaHOBJIEHHS JIEHCTBUTEIBFHBIX OOCTOSTENBCTB I'PAKAAHCKHUX JEJ, OKa3a-
HHSI BOCIIUTATENHFHOTO BO3/ICHCTBHUS HA TPAXK/IAH H T. II.

INpoueccyanbHblil 3aKOH MPeLyCMaTpUBAeT BO3MOXKHOCTh OCYIIECTBIIE-
HHS TaKOM OLIEHKU U B nucbmennoti hopme. bonee Toro, HekoTOpbIE IpoLec-
CyaJibHBIE ICUCTBUSI JIOJDKHBI COBEPIIATHCS TOIBKO MMCBMEHHO (I0/1a4a HCKO-
BOT'O 3asBJICHHUS, KACCAL[IOHHOM, HaJ30PHO 5kaJ100b1, BRIHECEHHE CyA€OHOTO
pelieHus U T. A.). Takas BO3MOXXHOCTB mpeaycMoTpena u 1. 8 ct. 262 I'TIK,
B COOTBETCTBUH C KOTOPBIM CY/IbsI IO CIIOXHBIM I'PKAAHCKUM JeJIaM Mpea-
JlaraeT OTBETYHKY MPEICTaBUTh MUCbMEHHBIE OOBSICHEHHS 110 Jienty. s cyna
Ha 3aBepLIAIOIIUX IPOU3BOACTBO IO JIeNly CTAAUIX BCEIa yCTaHABIUBACTCA
nucbMeHHas hopMma — cyneOHOe pelleHue.

3. Ilo yposuio nosmanus. TipenBapuTeNbHAs, OKOHYATENbHAs U KOH-
TposbHastt.

Ilpeosapumenvhas OLEHKa JJOKa3aTeNIbCTB OCYIIECTBIIAETCS CYIOM B IIPO-
necce CoOMpaHus, UCCIeNOBaHus (MPOBEPKH) J0Ka3aTenbCcTB (HA CTaauM
HOJTOTOBKH JieIa K CyfeOHOMY pa30MpaTenbCTBY U HEMOCPEICTBEHHO B Cy-
JeOHOM 3acellaHum), O YNAJICHHS CyJa B COBEIIATENIBHYIO KOMHATY JJIS BBI-
HeceHus pemenus. [IpeaBapuTenbHYO OLIEHKY 10Ka3aTeIbCTB JIAl0T U I0pH-
JIUYECKU 3aMHTEPECOBAHHBIE B UCXO/E JAeJIa JIUIIA.

OxonuamenvHas OLEHKA J0KA3aTeIbCTB OCYILIECTBIIETCA CYJJOM B COBE-
IaTeNIbHOM KOMHATE U 3aKpeIlIieTcs B ero pemeHun. Panee 31o Oblia npepo-
raTuBa cynia nepBoi nHcTaHuu. C HOpMAaTHBHBIM 3aKpPEIJICHHEM 3IEMEHTOB
aneJUBIKY B KaccalmoHHoM npousBojctee (. 5 ct. 425 I'TIK) okoHuarens-
HOM SIBJISIETCSI OLIEHKa JIOKA3aTeNIbCTB, OCYILECTBIsIEMasl BBILIECTOSIIMM Cy-
JIOM TIpY TIepEepELIeHUH JIea.

Konumponvnas oleHKa 10Ka3aTeNbCTBA IPOU3ZBOAUTCS IPH IIPOBEPKE 3a-
KOHHOCTH ¥ 0O0CHOBaHHOCTH PEIIEHUI CyI0B MEpBON WHCTAHIMHU B Kacca-
LIMOHHOM 1 HaJ[30pHOM nopsiike. OcoOOEHHOCTh TaKOH OIIEHKH COCTOHT B TOM,
YTO MO €€ pe3yJbTaTaM BBIIIECTOsINE Cy/1eOHbIe HHCTAHIIMKM, OTMEHSS pe-
LIIEHUEe W HATIPaBJIsisl 110 Ha HOBOE PACCMOTPEHHE B Cy/I IIEPBOM MHCTAHIIHH,
JIMIIb YKA3bIBAIOT Ha JIOMYIICHHbIC HApYILIEHUs MO JAeny. B kaccaluoHHO
MHCTAHIMHU C 3JIEMEHTAMH areJULSIUK TOSBISETCS HOBBIA BUJ OLCHKHU JI0-
Ka3aTelbCTB — KOHMPOIbHO-PeGU3UOHHAS OLIEHKA I0KA3aTeIbCTB.

1 Cm.: I'paxpanckuii mponecc. Obuas gacts. — C. 385-386.
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Bomnpoc o Bu1ax orieHKH JJOKa3aTeILCTB MPECTABIISACT UHTEPEC HE TOIBKO
C TEOPETHYECKOH, HO ¥ C MMPAKTUIECKOM ToukH 3peHus. [Tpu ocymecTpneHnn
OIICHKH JIOKA3aTEeIhCTB HEOOXOMMMO YYUTHIBATH HAYYHOE TOJIKOBAHUE IIO-
HATUHA OIIEHKHU JI0KA3aTelNbCTB, 0COOCHHOCTH OIICHKH Pa3TUYHBIMU CyOBEK-
TaMU, pa3InyarTh PEKOMEHIATECIFHYIO U BIACTHYIO, YCTHYIO M MUCHMECHHYO,
MpeBapUTEIbHYI0 U OKOHUYATENIbHYIO, KOHTPOJIBHYIO (SBISETCS HEOIHOPOI-
HOW ¥ MMeeT CHeIu(UKy B 3aBUCUMOCTH OT (DOpM MPOBEPKH PEIICHU, HE
BCTYIHBIINX B 3aKOHHYIO CHJIY: Kaccalus, amesuIsius).

Taxum 0O6pa3oM, B OCHOBE OLIEHKH JJOKa3aTeJLCTB KaK 3aBEpIIAIOIIEr0
JTamna JOKa3aTeJIbCTBEHHON JMEATEIbHOCTH MPU YCTAHOBICHUH UCTUHBI 11O
TPaXKITAHCKOMY JIEITY JISKUT aKTUBHAS MPOIIECCyaabHas EATEIBHOCTh CyIa
U IOPUJIMYECKHA 3aMHTEPECOBAHHBIX B MCXOJIC JCJa JIHII, TOIMHSIOIIAsCS
W ClIeAyIOmasl OIpe/eeHHBIM MPOIeCCyaIbHBIM IpaBUiIaM, COOJIOeHNE
KOTOPBIX B COBOKYITHOCTH OOCCIEUMBACT KAUYECTBO MPABOCYAUS IO TPaxK-
JIAHCKHM JICJIaM.

OreHnBast JI0Ka3aTeNbCTBA, CYIl JODKEH OBITh OOBEKTHBEH, PYKOBOI-
CTBOBaThCS TPeOOBaHMSAMHM MAaTepHaJbHOTO U IPOIECCYalIbHOTO 3aKOHA,
YUHUTBIBaTh ONMKAWIINE W KOHSYHBIC MPOIECCYaTbHBIC PEe3yIIbTaThl, Ha KO-
TOpBIC HANPABJICHA €¢ JICATCIBHOCTh. B KadecTBe Takux OMmKalimux 3am1aq
BBICTYITAIOT YCTAHOBJICHHUE OTHOCHMOCTH, JNOIyCTHMOCTH, JOCTOBEPHOCTU
U TOCTaTOYHOCTHU JIOKa3aTebCTB. KOHEUHOM 1eTTbI0 OIICHKH JI0Ka3aTeIbCTB
siBIIsiCTCST (DOPMHUPOBAHUE BHYTPEHHETO YOCIKICHHUS OTHOCUTEILHO (haKTHYC-
CKUX 00CTOSITENBCTB JIeTa.

Takum 00pa3oM, OIEHKA M0KA3aTeIbCTB — CAMOCTOSTEIBHBIA 3Tamn
cyneOHOTro JOKa3bIBaHUS, MPEACTABISIIONMNA COOOM JIOTHUECKYIO MBICIIH-
TEJBHYIO JCATEIBHOCTh CyOBEKTOB JIOKA3bIBAHUS 10 YCTAHOBJICHUIO OTHO-
CHUMOCTH, JTOITYCTUMOCTH, TOCTOBEPHOCTHU M IOCTATOYHOCTHU JOKA3aTCIbCTB,
OCYIIECTBIIEMYIO B YCTAaHOBJIIEHHOM 3aKOHOM ITOPSI/IKE M HAIIPaBJICHHYIO Ha
YCTaHOBJICHHE O0BEKTUBHOW UCTUHBI TIO JICITY.
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T's1aBa 16

VICK V1 [IPYTVIE CPEICTBA CYIEBHOW 3AILIMTHI
B IPAJKOAHCKOM ITPOLIECCE

16.1. Vick B rpa’kaaHCKOM IIporiecce. DIeMeHTbI McKa

CynedHasi 3a1IMTa MPaB YeJIOBEKA — 3TO MHCTUTYT KOHCTUTYIIMOHHOTO
TIpaBa, ONPEAENIONINN IOPUANIECKUI MEXaHU3M, C TIOMOIIBIO KOTOPOTO T0-
CyAapcTBO 0043aHO 00eCeYnTh COOIIOAEHUE IIPaB YeJIOBEKa U IPaKIaHUHA.
B Benapycu co3naHbl yeTkre FOPHIMUECKHE MEXaHU3MbI U TPOLETYpPHI 3a-
IIMTHI TIPaB 4YeJIOBEeKa, OTBEYAIOIINE COBPEMEHHBIM MHPOBBIM CTaHIApTaM.
IpaBocyaue 1o rpaxJaHCKHUM JieJIaM OCYIIECTBIIAETCS CyaMu o01eil ropuc-
JIMKIIMY B COOTBETCTBHUHU C MX KOMIIETECHIIMEH. 3aKOHOIATEIbCTBOM OIpe/ie-
JISIETCSl ¥ TIOPSZIOK OOpamieHust B Cy/Ibl OOIIeH FOPUCIUKINH.

Crioco0b! 3amuThl MpaB OOBIYHO YCTaHABIMBAIOTCS HOPMaMmHM IIpaBa,
PETYIMPYIOLUIMMH COOTBETCTBYIOIINE MarepHajbHblE MPAaBOOTHOIIECHHUS.
OCHOBHBIE CITOCOOBI 3aIIUTHI IPaXKTaHCKHUX MpaB repeuynciensl B cT. 11 T'K.
Cr. 7 T'TIK Tak»e nNpuBOAMUT NPUMEPHBIH NepeueHb CII0co00B cyneOHoi 3a-
LIUTHI, KOTOPasi OCYIIECTBISETCS Ty TEM:

NIPU3HAHUS MIPaBa,

TIPUCY’KACHHSI K UCIIONHEHNIO 00SI3aHHOCTH, BOCCTAHOBIICHUS HAPYILIEH-
HOTO TIpaBa WJIM 3arpeTa JIM0o MpecedeHus NeHCTBUIA, BeAyIUX K HapyIie-
HUIO NPaBa;

oOecrieueHns] BOSHUKHOBEHHUS, U3MEHEHHSI WIIM TIPEKPAICHUs] TPaBOOT-
HOILICHUI;

yCTaHOBJIEHHS (paKTa, UMEIOIIETO FOPHIMYECKOE 3HAYCHHE;

TIPUMEHEHHS IPYTUX IIPEyCMOTPEHHBIX 3aKOHOIATEIECTBOM CIIOCOOOB.

BoJbImMHCTBO TpakJaHCKUX eI, pacCMaTpHUBAaEMBIX CylaMH, — Jiela Uc-
KOBOTO ITpon3BozCTBA. CyIITHOCTD HCKOBOTO IIPOU3BOCTBA COCTOHT B TOM, UTO
TpaXkIaHCKOE JEN0, BOHUKIIEE B PE3YIIbTaTe MPENbSBICHHUS HCKa, MOICKHUT
PACCMOTPEHHIO U PA3PEIICHHUIO CYAOM C 00s3aTeNbHbIM COOJIONEHUEM BCEX
YCTaHOBIICHHBIX ITPOIIECCYATbHBIM 3aKOHOATEILCTBOM IPABUII CyIOTIPON3BOI-
ctBa. COBOKYITHOCTB 9THX MPaBHII 00pa3yeT NCKOBYIO (hOpMY 3allIUTHI IPaBa.

Takum 00pa3oM, OCHOBHOH II€JIbI0 MCKOBOTO NPOU3BOACTBA SIBIISIETCS
3alllUTa HapyLIEHHOT0 WIM OCIapUBAaeMOro IpaBa JHU00 OXPaHIEMOIo 3aKo-
HOM HHTEpeca MyTeM NPUMEHEHHUs! OTHOTO M3 IPEeIyCMOTPEHHBIX 3aKOHOM
(ct. 7 TTIK) cioco0oB.

[IpaBusa MCKOBOTO MPOM3BOICTBA B IPAYKAAHCKOM ITPOIECCE HOCAT YHH-
BepCaBHBIN XapaKkTep U SBISIOTCS OOIIMMH MPAaBUIIAMH CYIOTTPOM3BOJICTBA
0 BCEM TIpakAaHCKUM fenaM. Jlena, paccMarpuBaeMble B HEHMCKOBBIX MPO-
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n3BOACTBax (MPOM3BOJCTBE, BOSHUKAIOIIEM U3 8IMHHHCTPATHBHO-TIPABOBBIX
OTHOIICHUH, 0COOOM M TPHUKA3HOM IMPOU3BOJCTBAX), TAKKE pacCMaTpHBa-
IOTCSI TI0 IIPaBHJIaM UCKOBOTO MPOM3BOJICTBA, HO C HEKOTOPBIMHU U3BSTHIMHU
n ocobeHHOCTAMH, ycraHoBieHHbIMH [TIK m npyrumu akramm 3akoHOJa-
TenbCcTBa. VckoBast popMa 3aluThl paBa XapakTepHa TakkKe U IS TpeTeii-
CKOro (apOUTpaKHOTO) Pa3dUpaTENbCTBA MPaXKJAHCKO-IIPABOBBIX CIIOPOB.

INponeccyanbHO-IPAaBOBBIM CPEICTBOM BO30YXKIEHHS MCKOBOIO IIPOU3-
BOJICTBA SIBJSIETCSI MICK, B TO )K€ BPEMsI HCK — CPEACTBO M CIIOCOO 3allHThI
IIPaB B CIIyYae UX HApyIICHUS UM OCIIapUBaHUSL.

Cerozst IIPSIMOTO OMpEZEIeHNs] TEPMUHA «UCK» HET, XOTSl KaK CII0co0
3aIIMTHl HAPYIIEHHBIX NPaB U MHTEPECOB OH M3BECTEH €Ille CO BPEMEH Ipe-
TOPCKOIO IIpaBa B IEPHUOJ] CyLIECTBOBaHUSA B PuMCKOM rocygapcTse peciryo-
quku (510-30 rr. 70 H. 3.), 4TO, OE3yCIOBHO, CO3AET HEKOTOPBIE CIIOKHOCTH
B YETKOW perlaMeHTalliy STOT0 MHCTUTYTA. B jMTeparype 1o rpaxIaHcKkoMy
MIPOLIECCYAIbHOMY TpPaBy BBICKA3bIBAIOTCS Pa3IMYHBIE B3DISIBI HA ITOHATHE
1 CYIIHOCTb MCKa, KOTOPBIE MO’KHO Pa3ZIeNIUTh HA TPU OCHOBHBIE TEOPHH:

MOHUCHMUYECKAA, COITIACHO KOTOPOU MCK SIBIISIETCA €AUHBIM IOHATHEM
Kak JIJIs MAaTepHAaTbHOTO, TaK U JIJIs PoLiecCyabHOro npasat. [IpuBepKeHIb!
JITAHHOW TEOPHH CUUTAIOT, YTO MaTepHajbHO-IIPaBOBasi CTOPOHA HCKa CBsi3a-
Ha C HAJIMYHUEM MaTepUalIbHO-IIPaBOBOTO TPEOOBAHMSI MCTHA K OTBETYHKY,
a IpolLeccyallbHO-IIPaBOBasi — ¢ 00palleHUeM K Cyly O PACCMOTPEHUHU U pa3-
peueHuy aena. J{pyruM ciioBaMH, UCKOM SIBISIETCSl MaTepHaIbHO-IIPABOBOE
TpeboBaHUE, KOTOpOe 00peso HeoOXonuMoe MpoLeccyalbHoe opopMieHHe.
BonbIMHCTBO COBPEMEHHBIX MCCIIE0BaTENel CKIOHSIOTCS K JaHHOW ITpaBo-
BOI HPHUPOJIE TIOHATHS KUCK»Z;

dyanucmuyecKkas, CTOpOHHUKU KOTOPOIl IOHATHE UCKA PaCcCMaTpUBAIOT
OTZIENIBHO JIJIsl MaTepHaIbHOIO IIpaBa U AJA IpolieccyalbHoro npasa. OHU
YTBEP)KAAIOT, YTO HCK HEOOXOIMMO paccMaTpUBaTh B JIBYX IUIOCKOCTSX:
B MaTepHaIbHO-TIPaBOBOM — Kak TpeOOBaHME K OTBETUYHKY, M B TIPOLIECCyab-
HOIi — Kak 00pallleH!e B CyJT ISl 3allUThI CyObEKTUBHOTO mpaBa’;

1 Cm.: lobpoBonbckmii A.A., UBanoBa C.A. OcHOBHbIE POGIEMBI HCKOBOH (h)OPMBI 3ali[H-
ThI ipaBa. — M., 1979. — C. 1819 ; Kueitnman A.®. CoBeTckuil TpaXIaHCKHI Tporece. — M.,
1948. - C. 159.

2 Cm.: I'paxnanckuit npouecc. O6miast gacts. — C. 400401 ; Tapanosa T.C. ['paxaasckuit
nporecc. Obmas gacts. — C. 288-290 ; Tuxuns B.I. I'paxxnanckuii nponecc. — C. 176-177 ;
Tuxuns B.I". VickoBast popma 3a1u s ipaBa B rpaxkaHckom npouecce // FOctunus Benapycn. —
2012. —Ne 5. —-C. 17.

3 Cwm.: Ipaxknanckuii mporece : yueOnuk / mon oour. pex. C.H. AGpamosa. — M., 1948, —
C. 159; I'ypeua M.A. IIpaBo Ha uck. — M. ; J1., 1948. — C. 46 ; Enuceiixun I1.®. ITonsrtue ncka
KaK MPOLECCYaIbHOIO CPEACTBA 3AIUTHI IpaB 1 HHTepecoB // [Ipobiiema 3amuThl CyObeKTHB-
HBIX [PaB M COBETCKOE IPaskJaHCKoe Cynonpon3BoacTso / mox pex. I1.®. Enuceiiknna. — Spoc-
J1aBib, 1976. — Bem. 1. — C. 78.
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npoyeccyansHan, aBTOpbl KOTOPOH ONPENEeNIOT UCK KaK UCKIIIOYUTENb-
HO TIpOIeCCyaJIbHOE TOHSTHE, CUHTAsl, YTO €ro IOpUAMYEcKas Npupoja He
UMEET MaTepHUabHO-TIPABOBHIX 3JIEMEHTOB, T. €. UCK HHUCKOJIBKO HE CBS3aH
C MaTepHaJIbHBIM IPaBOM, a SBISIETCS JIUIIb ONPEIEIEHHBIM CIIOCO0OM Jest-
TENbHOCTH CY/Ia MJIH HHOTO KOMIIETEHTHOTO OpraHa’.

[Tomaraem, 4To MCK KaK CMEKHBIH HHCTUTYT COYETaET B ce0e MaTepHaIbHO-
IPaBOBYIO U IPOLECCYaIbHO-IIPAaBOBYIO CTOPOHBI.

Hck B MaTepHalbHO-IIPABOBOM CMBICIE IIpeACTaBisieT co0oi Tpedo-
BaHUE HCTIA K OTBETYHKY O IMPEKPALICHUN HAPYLIEHHS CYOBEKTHBHOI'O
IpaBa MM MHTepeca JIu00 caMO HapylLIEHHOe HJIU OCIapUBaeMoe CyOb-
eKTUBHOE IIPaBoO, 3alllUINAaeMOe CyIoM. B mpoueccyalbHOM cMbICiIe UCK
IpeAcTaBiseT coOoi TpeboBaHME UCTIA K CYy O pa3pelIeHUH Ha OCHOBE
HOPM MaTepHaIbHOIO U MPOIECCyaIbHOTO paBa BO3HUKIIETO CIIOpa € OT-
BeTuHnKoM. [IponeccyanpHoil hopMoli HCKa SBISETCSI UCKOBOE 3asiBJICHNE,
KOTOpPOE€ MPEAbIBISETCS 3aMHTEPECOBAHHBIM JIMIIOM ISl 3aIUTHl HApYy-
LIEHHOT'0 WX OCIapHBaeMOro IIpaBa JM00 OXPaHAEMOI0 3aKOHOM HHTepe-
ca U JIOJDKHO COJepKaTh B cebe MaTepHalbHO-IIPaBOBOE TpedoBaHUe, HHA-
Yye OHO SIBNISETCS] OECIPEeIMETHBIM U MPOLECC 0 TAKOMY MCKY HE MOXET
BO3HUKHYTbH U Pa3BUBATHCS.

Hcxons u3 BBIMIEU3IOKEHHOTO, MOXHO C(OPMYIHPOBATh CIEAYIOIIEe
oTIpeZieJIeHUe TIOHSTHSI KHCK» — 3TO B YCTAHOBJIEHHOM ITOPS/IKE TpoIeccy-
aJIbHO 0(hOpMIIEHHOE MaTepUaIbHO-IIPaBOBOE TpeOOBaHUE UCTIA K OTBETYU-
Ky O 3allUTe HapyLIEHHOI'0 MM OCIIApHBAEMOro IpaBa JUO0 OXPAHAEMOro
3aKOHOM HHTEpeca, KOTOPOE MPEIbSIBISIETCS B OPS/IKE NCKOBOTO IPOU3BOA-
CTBa B Cy/1 001N IOPUCIUKIINH.

B Hayke rpa)IaHCKOIO IpOLECCyaIbHOIO MPaBa BbIIEAETCA COCTaB UCKa,
WHBIMH CJIOBAMH, €10 2J1eMeHTHI. TpauIMOHHO UCCIIeA0BATENH 11071 HUMU TTOHH-
MaloT IIpeIMeT UCKA U €T0 OCHOBaHHE, KOTOPbIE 00513aTeNIbHO OTPaXaroTcs B UC-
KOBOM 3asIBJICHHH M ONPEEISIFOT €ro BHYTPEHHHE CIIeIN(PUYECKUE TPU3HAKH,
cozeprkaT UH(POPMALHIO O CYOBEKTUBHOM IIpaBe, Hy KAAroLIeMcs B Cyae0Hol 3a-
UTe, U Te (JaKTHIECKHe OOCTOSTENIHCTBA, Ha KOTOPBIX UCTEI] OCHOBBIBAET CBOU
TpedoBanusi. TakuM 00pazom, rcTel] HHQOPMHUpPYET Cy/ O IIPaBOOTHOIIIEHHH, KO-
TOpOE JOJDKHO CTaThb MPEIMETOM CyASOHOIO PaCCMOTPEHHS U COOTBETCTBEHHO
CTaHeT OCHOBHBIM HCTOYHUKOM (POPMUPOBAHHMS IPEAMETA TOKA3bIBAHHS.

Iloo npeomemom ucka Cleayer NMOHUMATbh KOHKPETHOE MaTepuanbHO-
MIpaBOBO€ TPeOOBAHUE MCTIA K OTBETYMKY O BOCCTAHOBJIICHUH JOIMYIIEHHBIX
OTBETYMKOM HapyUIEHHBIX, HEIPU3HAHHBIX WM OCTIAPUBAEMBIX CyOBEKTHB-
HBIX NPaB, CBOOOJI MJIM MHTEPECOB UCTIIA.

1 Cwm.: Cosercknii rpaskjanckuii nporiece / mox pen. K. Komuccaposa, B.M. Cemenosa. — M.,
1988. — C. 230-233; IOnenscon K.C. Coetckuii rpaxaHckuii mpouece. — M., 1965. — C. 199.
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CrnenoBarenbHO, IPEIMET UCKa JIO0JDKEH OBITh 00s13aTeNTbHO YETKO OIIpe-
JIeNIeH B MICKOBOM 3asIBJICHUH, TAK KaK B HEM BBIPAXKAETCS IOPUIUUYECKUN UH-
Tepec JMna, o0paIaroIerocs B Cya.

Heo0xomiMo pasniyars npeaMeT UCKa U MarepHallbHBIN 00beKT criopa. Ma-
mepuanbHblil 00beKm ucka — 3710 000 00BEKT MaTepUaIbHOIO MUPa, O KOTO-
poM UeT criop (Belllb, JCHEXKHBIC CPE/ICTBA, PA3INYHOE UMYILIECTBO U T. 11.).

IIpu peann3anuu UCTLIOM CBOETO NpaBa Ha YBEJIMYEHUE WIN YMEHBIIICHUE
pa3Mmepa UCKOBBIX TpeboBanuii (cT. 61 I'TIK) yBenuumBaeTcsi WM yMeHbIIIa-
€Tcsl IMEHHO MaTepHalibHbI O0BEKT UCKa.

Baxnyro posb B GopMHUpOBaHUHM IIpeMETa JOKa3bIBAHUS 110 JIETy UTpaeT
ocHoBaHKe ucka. OHO HEOOXOAMMO CYITy JUIsSl OKOHYATENTbHOM KB (pUKaIu
OTHOILIEHUH CTOPOH U ONpEeEeNIEHUs] HOPMBI IIpaBa, MoUIexkalleil mpuMeHe-
HUI0. OCHO8aAHUE UCKA COCTABIIIOT IOpUANYECKHE (QaKThl, Ha KOTOPBIX HCTEI]
OCHOBBIBAET CBOE MaTeprabHO-TIPAaBOBOE TpeOOBaHME K OTBETUHKY. J[aHHBIE
(baKThI TOPOXKIAIOT MCK M YKA3bIBAIOT HA HAJIMYME MIIH OTCYTCTBHE MPABOOT-
HOUIEHUH MEXIy MCTIIOM U OTBETYMKOM, Ha 000CHOBaHHE TPEeOOBAHUI HCT-
I1a, KOTOpPBIC W3 HHUX BBITEKAIOT. HecmyyaitHo 3akoHomarens B cT. 243 T'TIK
OTMETWJI 00S13aHHOCTD HCTIAa B CBOEM MCKOBOM 3asBJIEHHM yKa3aTb (haKThl,
KOTOPBIMH OH OOOCHOBBIBA€T CBOM TpeOOBaHMsI, a TaK)Ke J10Ka3aTelbCTBa,
MOATBEPKJAIOIINE KaXKABIM UX HUX.

B ocHoBaHune Mcka MOXXET OBITh MOJIOKEH KaK OJMH, TaK M HECKOJIBKO
IOpuAnYecKHuX (haKkToB, U, ECIIM MCTEN X He 0003HauMII, Cy/ JOJDKeH OyJeT
MIPU3HATh NCK HEOOOCHOBAHHBIM M HE MOIJIEXKAIINM YIOBIETBOPEHUIO.

OcHoBaHUE HCKa ONPEIENsSeTCs UCXOAS U3 HOPM MaTepHaJIbHOIO IMPaBa,
KOTOpPBIE PEryIUPYIOT CIIOPHBIE MPAaBOOTHOILEHHSI, OJHAKO UCTILy YKa3bIBaTh
uX He 00s3aTeNIbHO, MOCKOJIBKY KBaJIM(UKAIMS CIIOPHBIX MPAaBOOTHOIIECHHIH
SIBIIIETCSI IPEPOraTUBOM Ccy/a.

HeoOxoaumMo MoMHUTSE, 4TO (pakThl, BXOASIINE B OCHOBAHUE HCKa, TIEPBO-
Ha4YaJIbHO YKA3bIBAIOTCSI B MCKOBOM 3asIBJICHUH, OJHAKO €CIIM B JajbHeHIIeM
BBISICHUTCS, YTO UCTell 0003HA4YMII HE BCE HEOOXOAWMBIE (aKThl, OH MMEET
TIPaBO JIOTIOHUTH OCHOBAaHHE MICKa HOBBIMH (DaKTaMH I IPUBECTH JIOTIONHH-
TeJIbHBIE J0Ka3aTeNIbCTBA B ITOITBEPIKICHUE HATMYHS MM OTCYTCTBUSI (PaKTOB,
HMEIOIIMX 3HAYEHUE ISl pelleHns1 KOHKpeTHoro faena. CnenoBarenbHo, eciu
WCTeIl JKeJTaeT BBIMTPATh TPAXKIAHCKUHN MpOLEcC, KPYT 0OCTOATENBCTB, CTaB-
IIMX OCHOBAaHWEM €ro MCKa, JIOJKEH COOTHOCHUTBCS C KPYTOM OOCTOSITENBCTB,
YKa3aHHBIX B IUCIIO3UIIUU COOTBETCTBYIOILEH HOPMBI MaTEPHAIBHOTO NIPaBa.

CyIIecTBYIOT pa3IM4HbIe TOUYKU 3pEHUs Ha KBATU(HUKAIHIO (aKToB, KO-
TOpPBIC MOT'YT SIBIISITHCS OCHOBAHHEM HCKA, BBIICIUM CIIEYIOLIYIO!:

1 Cm.: Kopuryro H.M., Mapees 10.J1. I'pasknaHckuii nponecc : y4el. ais By30B. — M.,
2006. — C. 280-281.
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gaxkmul akmueHozo ocnoéanusn (1ecumumayuu) UcKa — NOKA3BIBAIOT
HAJIMYUE y UCTIA CyOhEKTUBHOTO MpaBa, CBOOOALI WK MHTEepeca. Tak, Ha-
MPUMEp, UCTEIl CChUTACTCS Ha IOTOBOP KYTUTH-TIPOJIA’KH, COTTIACHO KOTOPOMY
OH MMEET MPABO MOJIYYUTh TOBap. JlaHHbBIE (PAKTHI YKA3bIBAIOTCS B HCKOBOM
3asBJICHUU U O0SI3aHHOCTH UX JIOKA3bIBAHUS JIXKUT HA MJIeYaX UCTIIA;

gaxkmul naccuenozo ocrnosanua (lecumumMayuu) UcKa — J0Ka3bIBAIOT
HEBBITIOIHEHUE OTBETYMKOM CBOUX OOSI3aTENILCTB U MOTYT HE YKA3bIBATHCS
B uicke. Tak, HanpUMep, apeHIaTop HE BHEC B YCTAHOBJICHHBIE CPOKHU apeH I-
HYIO ILIaTY;

gaxkmul nosoda K UCKy — MOATBEPIKAAOT OTKA3 OT MCTOIHEHUs 00s13a-
TENLCTBA, HAPUMEDP OTKAa3 apeHjaropa OIUIaTHTh apeHaHyro rmiary. JlaH-
Hble (DaKThI, KaK MMPABUIIO, UCTIIOM HE JIOKA3bIBAIOTCS, TAK KaK UX HaTHIHE
B OOJIBIITMHCTBE CBOEM PE3FOMHUPYETCS.

HekoTopsle y4eHbIe-MPOIIECCYATHCTI BBIICIAIOT B Ka4eCTBE CaMOCTOS-
TENIBHOTO JJIEMEHTA MCKa COJEPIKaHNUE UCKA, TOJ] KOTOPhIM MOHUMAETCS yKa-
3aHHBIA UCTIIOM BUJ (Cr10c00) cyaeOHoM 3amuThlt. OMHAKO HU 3aKOH, HU Cy-
JeOHast MPAKTUKA HE BBIIEISIOT COIEPIKaHKE UCKA B KAYECTBE IEMEHTA HCKa.

DJIeMEHTBI MCKa TECHO CBA3aHBI MEXIYy COOOM, W TOJIBKO BMECTE OHHU
B COCTOSIHUH B ITOJIHOM 00BEME COCTABUTH Cojiepkanue ucka. OHM XapakTe-
PH3YIOT COZICpIKaHUE HCKA U €r0 IIPABOBYIO MPUPO/Y. BeineneHne 3eMeHTOB
HCKa UMEET OOMBIIOE TEOPETHYECKOE U MPAKTHUESCKOE 3HAYCHHE.

Bo-nepBbIX, 3J€MEHTHI UCKA WHIAUBHIYATU3UPYIOT UCK, TMO3BOJISIOT OT-
IPaHUYUTH OT UHBIX, CXOIHBIX HCKOB MJIH YCTAHOBHUTH TOX/IECTBO UCKOB.

ToXIeCTBEHHbIE MCKH — UCKH MEXY TEMH )K€ CTOPOHAMH, O TOM K€
MpeJIMETE U M0 TEM € OCHOBAHHUSIM, OHU HE MOTYT OBITh PACCMOTPEHBI CY-
JIOM JTBAKJIBI.

Bo-BTOpBIX, BBIACNEHHE 3JEMEHTOB HCKAa HEOOXOIMMO JJIsi OCYyIIeCT-
BJICHHS CYIOM KOHTPOJIS 33 PealiM3allieil HCTIIOM CBOETO MPOLECCyalbHO-
o MpaBa Ha u3MeHeHue ucka. OJHOBPEMEHHOE U3MEHEHUE TIPEIMETa UCKA
U OCHOBaHUS HCKa HE JIOMYCKAeTCs, TaK KaKk B 3TOM CJydae OJHMH HCK 3a-
MEHSIETCS APYTHM.

B-TpeTbux, NpeaMeT U OCHOBAHUE UCKA SIBIISIFOTCSI OCHOBHBIMU MCTOYHH-
Kamu (hopMHUPOBaHKS TIPEIMETA JOKA3BIBAHUS 110 A€y U ONPENEIISIOT peie-
JIBI CYZIeOHOTO Pa30UpaTeIhCTBA.

B-ueTBepThIX, HANOOJIEE PACTIPOCTPAHEHHAS KJIACCU(DUKAIIHMSA HCKOB OCY-
HICCTBISAETCS B 3aBUCHMOCTH OT M30PaHHOTO MCTIIOM CIOCO0a 3alIMTHI Ipa-
Ba, 3aKPEIUICHHOTO B IIPEIMETE HCKaZ,

1 Cwm.: I'ypeuu M.A. Yuenue 06 ucke. —M. ; JI., 1948. — C. 5 ; Jlo6poBonbckuii A.A., Usa-
HoBa C.A. OcHOBHEIE IPOOIEMBI HCKOBOU (hopMbI 3aimTh! pasa. — C. 17.
2 Cm.: I'paxpanckuii mponecc. Obuas gacts. — C. 406-407.
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16.2. Buasl MckoB

Hckn MoxxHO KitacCH(pUIMPOBATH 110 Pa3IMYHBIM IPU3HAKAM.

HWcxons u3 1ieneid, KOTOpbIe CTaBUT Tepe] co00i neTel, odpamasich B cyi,
TPaJUIMOHHO MOXKHO BBIJICIIUTH IPOLECCYaIbHYIO, COMIACHO KOTOPOH MCKU
MOXHO KJIaCCH(UIIMPOBATh CIEAYIOIMM O0pa3oM. HCKH O MPHUCYKACHHH,
WCKH O NPU3HAHUH, IIPe0Opa3oBaTeIbHbIE UCKH.

Hawubosee 4yacto BCTpevaroTcst ucku o npucyyicoenuu (UcnoaHumens-
Hble UCKU), TIOJl KOTOPBIMH CJICAyeT MIOHUMATh MCKH, B KOTOPBIX 3aHHTEpe-
COBaHHOE JIUIIO TPOCHUT CyZ 00s13aTh OTBETYHKA COBEPIIHTH ONpEJIeICHHbIE
JIEHCTBHSI MITH BO3JIEPXKATHCS OT MX COBEPIICHHSI.

XapakTepHO! 4epTol JaHHBIX UCKOB SBJISIETCS TO, YTO OHM HAIIPaBJICHBI
Ha 3aIIUTy HApYIIEHHOTO CyOhEeKTHBHOTO MAaTepHaIbHOTO ITpaBa Iy TeM IpH-
HY/IUTEIEHOTO HCIIONHEHHSI 00s3aTeNbCTBA, MOJATBEPKICHHOTO pPELIEHHEM
Cy/a, MOATOMY HX €Ile HA3hIBAIOT HCIIOIHUTENbHBIC HCKU»!,

Hcku o npucykIeHnN HarpaBJIeHbI Ha 3aIUTY IIpaB, CBOOO/ U MHTEPECOB,
a TaKk)Ke Ha UCIIOIHEHNE MaTepHaIbHO-TIPABOBBIX 00S3aTeIbCTB, KOTOPBIE J10-
OPOBOJILHO HE MCHONHSIOTCS MJIN UCTIONHSIOTCS HEHAUISKAIM 00pa3oM.

Hckom o npusnanuu sBnseTcs TpeOOBaHHE 3aMHTEPECOBAHHOIO JIMIIA
0 TIONTBEPKACHUH CY/IOM HAJIMYUMS MIIH OTCYTCTBHSI OIIPE/ICIIEHHOTO IIPaBo-
OTHOUIEHHS MEX/Ty UCTI[OM U OTBETUHUKOM.

Hckun o mpu3HaHUM — CPEACTBO 3aIIMTHI €llle He HapyLIIeHHOro Ipasa.
OHH MOTYT CITy)HTb CPEIICTBOM YCT@HOBIIEHHsI HE TOJBKO CIIOPHOTO Ipa-
Ba, HO U CIIOpHOW 00s13aHHOCTH. OCHOBHAS 1I€JIb YKa3aHHBIX UCKOB COCTOHT
B TOM, YTOOBI pEIICHNEM CyAa YCTPaHUTh CIIOPHOCTh M HEONPEEICHHOCTh
B IIPABOOTHOIIEHUSX MEX/Ty UCTIIOM U OTBETUHUKOM.

HVcku o npu3HaHuM JEJISATCs Ha IMOJIOKUTEIBHBIE M OTpHUIIaTeIbHEIE.

Tonosxcumensnvle UICKM O TIPU3HAHWM HAIpaBJICHBl HAa YCTaHOBJICHUE
HaJMYKsl OMpPEENICHHBIX MPAaBOOTHOUICHHH (HampuMmep, MCK O MPHU3HAHUH
npaBa Ha BIaJICHHE ONPEACICHHON BEUIBIO), a ompuyamenvhvle (B Hay4YHOH
JIMTEPATYPE MX TAKXKE HA3BIBAIOT KHETATUBHBIC UCKU»?) — HA YCTAHOBJICHUE
UX OTCYTCTBHSA (HATPUMED, O MPU3HAHUHN OpaKa HeCHCTBUTEILHBIM).

B Hayke rpak1aHCKOTO MpOIECCYaIbHOTO MTPaBa BBIIEISIOT TaKXkKe Ipe-
oOpazoBaresbHbIE UCKH — TPeOOBaHUE 3aMHTEPECOBAHHOIO JIMIA K Cyay 00
YCT@HOBJIEHMHM HOBOTO IIPaBOOTHOIIECHUS, U3MEHEHWH WIIM IPEKpaleHUN
CYIIECTBYIOLIETO MPAaBOOTHOIICHUS] MEXIY CTOPOHAMH criopa (Hampumep,
HCK O JIMIICHUH POAUTENbCKHUX TpaB). Ha ocHOBaHMM CyneGHOTO pelieHus],
BBIHECEHHOTO 110 JAHHOMY HCKY, IIPaBOOTHOILIEHNE MOXKET HE TOJIBKO M3Me-
HUTBHCS WX TIPEKPATUTHCS, HO M BO3HUKHYTH. ClieoBaTeNbHo, Mpeodpaso-

1 Cwm.: ITpaknarickoe miporieccyassrHoe paso Pocern / o pest. M.C. Ilakopsm. —M., 1998. — C. 146.
2 Cwm.: Ty3o0s [1.0. Vcku, CBsI3aHHBIE € HEJEHCTBUTEIBHOCTBIO cienok. — Tomck, 1998. —C. 9.
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BaTEIbHBIC UCKH MOTYT OBITH MPABOIIOPOXKIAIOIIMMY, IPABOM3MEHSIONIIMU
Y TIPABOMPEKPATIAIOITUMH.

Brigensiercs emnie omHa KIACCH(PHUKANNS UCKOB IO WHBIM MPOIECCyallb-
HBIM TPU3HAKaM — B 3aBUCUMOCTH OT XapaKTepa B3auMOCBSI3H JIHIa, 00pa-
IIAFOIIETOCS B CY/I, C 3alUIACMBIM CYOhEKTHBHBIM ITPABOM HITH HHTEPECOM:
JIUYHBIC UCKU, MCKU B 3aIIUTY MPaB IPYTHX JIUI, UICKH B 3aIUTy HEOIIPEIe-
JICHHOTO Kpyra Jiuil (TpyIoBbie KCKU) U KOCBEHHbIE (IIPOU3BOIHBIE) UCKH.

Juunsle ucku HanpaBlIeHbl Ha 3aAIIUTY OOPAIIAIONIMMCS B Cy[ JIMIIOM
CBOWX IPAB U HHTEPECOB.

OCOOEHHOCTD UCKOG 8 3aujumy npag Opy2ux auy COCTOUT B TOM, YTO
OHHM HampaBJIeHbl Ha o0ecrieueHne cyaeOHON 3alUThl HHTEPECOB HE CaMo-
TO JIMIA, 0Opallaloerocs B Cyll, a HHOTO CyObeKTa, SBISIONIErocs Ipes-
MOJIaraeéMbIM YYAaCTHUKOM CIIOPHOTO MAaTEPUAIBHOTO IPABOOTHOIICHHUS.
[IpumepoM MOTYT CIYXHUTh UCKH, MPEABIBIIEMbIC MPOKYPOPOM B UHTE-
pecax TpaxaaH, FOPUIUICCKUX JIHII, TOCYapCTBa, €r0 aIMUHUCTPATUBHO-
TEPPUTOPHUATHHBIX CTUHUII.

Hcku 6 3augumy npae neonpedenennozo Kpyza auy (2pynnoesle ucKu)
MIPEIBSBISIOTCS B 3alUTy MPaB 3HAYUTECIILHBIX TPYII JIHII, KOTOPBIE OKa3a-
JIUCHh B OMMHAKOBOM CUTYaIlMU BCJICJCTBHE HAPYIICHUS UX MPaB U OXpaHsc-
MBIX 3aKOHOM HHTEPECOB (MCKH O 3aluTe MpaB MOTpeOuTeei).

CBoeoOpasue KoceeHHbIX (HPOU360OHBIX) UCKOE 3AKITIOUACTCS B TOM, UTO
JMIa, oOpalaroIrecs B Cy/l, 3alUIIAIOT CBOX MpaBa U HHTEPECHI OIIOCPEI0-
BaHHO, IIOCKOJIBKY HCK CBSI3aH C OXPaHOW NpaB IOPUIMYECKOTO JIHIA, C KOTO-
PBIM HCTIIBI COCTOST B BEITHBIX WJIA 0053aTEILCTBEHHBIX IIPABOOTHOIICHUSX.

MarepuanabHO-TIpaBoBas KilacCH(UKaus NCKOB OCYIIECTBISETCS B 3a-
BHCUMOCTH OT OTPACIICBOM MPUHAIIC)KHOCTU CIOPHOTO MaTEPUATBHOTO Mpa-
BOOTHOIIICHUS, U3 KOTOPOTO BBITEKAECT TPEOOBAHUE O 3alIUTE HAPYIICHHOTO
WJIN OCTIapUBAaEMOTO IpaBa MM OXPaHsIeMOro 3aKoHOM nHTepeca. [1o ykasan-
HBIM OCHOBAHHSIM UCKH JIEIISIT HA UCKU, BbIMEKAIOUUE U3 ZPANCOAHCKUX, Ce-
MEIHbBIX, MPY008bIX NPAGOOMHOUIeH U U m. 0. Bo3MoXxxHa Kitaccudukarus
HCKOB U TI0 0OJIee Y3KMM MaTepHabHO-TIPABOBBIM MPU3HAKAM: UCKU O 3a-
wume uecmu, 00CMOUHCMEA U 0e1080 PENYMAWUU, UCKU, 86bIMeKaloujue
U3 OMHOWEHUTI COOCMBEHHOCMUL, UCKU, 6bIMEKAIOWUE U3 OMHOULEHUT NO
no600y eocnumanus oemeil, UCKU 0 PACMOPIHCEHUN OpaKa u m. 0.

[MomoOHast kmaccupUKAIMsS HUCKOB IO3BOJISCT BBISIBISATh U YYHUTHIBATH
MaTepuabHO-TIPABOBBIE U IPOLECCYalIbHBIE OCOOEHHOCTH [eJl, IPaBHIIb-
HO ONPEICIATh UX MOJBEIOMCTBCHHOCTh M MOACYIHOCTH, HAIIPABICHHOCTh
1 00beM CyZeOHOM 3alUTHI, COCTAB IOPUINICCKH 3aUHTEPECOBAHHBIX B UC-
XOJIe JIeJ1a JIUII.
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16.3. CoenmHeHMe 1 pasbeaHeHME MCKOBBIX TpeOOBaHMII

B cootBercTBHu co ct. 250 I'TIK ucrer BripaBe COEANHUTH B OTHOM HCKO-
BOM 3asIBJICHUH HECKOJIBKO TpeOOBaHHH, CBSI3aHHBIX MeXay coOoi. Kak mpa-
BWJIO, Takue TpeOOBaHMS BBHITEKAIOT U3 OHOTO M TOTO K€ CIIOPHOTO ITPaBo-
OTHOUIECHHS M MIPEABSBISIOTCS K OTHOMY OTBeTuHKy. [TogoOHOE coennaeHne
OCYILIECTBIAETCA B CIIydasx, €Cld TpeOOBaHHA CBS3aHBI MEXIY CO0OH 1o
OCHOBAHMSIM BO3HUKHOBEHHSI, MPEACTABICHHBIM JIOKA3aTeIbCTBAM WM 110
WHBIM OCHOBAHHUSIM, €CJIM MX COBMECTHOE PacCMOTPEHHE NPHUBEAET K Oojee
OBICTPOMY M MPAaBUIILHOMY pa3pelieHHIo cropa. TeM caMbIM Ha MpaxKTHKe
peanm3yercs IPUHIKIT NpoLiecCyaabHOW SKOHOMUH. [1o 3THM ke OCHOBaHU-
SIM CyZIbsl TIO CBOEH MHUIIMATUBE MOXET O0ObEANHNUTH NCKOBBIE TPEOOBaHUSI.

Kpome Toro, B OHOM HCKOBOM 3asiBICHHH MOTYT OBITH OOBEIUHEHBI
TpeOOBaHMSI HECKOJNBKUX JIML, OOPAaTHBIIMXCS B Cy/ 33 pa3pelieHHueM CIIo-
pa, a Taxke TpeOOBaHMsI, HANPaBJIEHHbIE K HECKOJIBKUM OTBETYMKAM, Yallle
BCET0 9TO MIPOUCKXOJIUT, KOT/Ia IIPEAMETOM CIIOpa SBIIOTCS oomue (0qHOpoA-
HbIE) JUISl COyYaCTHHUKOB MTpaBa 1 00S3aHHOCTH, UMEIOIIHE OJMHAKOBbIE (haK-
TUYECKHUE U TPABOBBIE OCHOBAHUS. 3aKOH JIOMyCKaeT 00bEeANMHEHNE NCKOBBIX
TpeOOBaHMI, OTHOCAIIMXCS K OJHOMY BHJY I'DKAAHCKOTO CYIONPOH3BOI-
crea (4. 4 ct. 250 I'TIK).

[Ipu coenuHeHNM NCKOBBIX TPEOOBAHUN KaXKIA0E€ UX HUX COXPAHSET CBOE
CaMOCTOSTENIFHOE 3HAaYEHHUE U B CyI6OHOM PELIEHUH OTBET JO0JKEH OBITh JaH
OT/IEJIBHO 110 KaXKAOMY TPeOOBaHHUIO.

Ecnn B pamkax OTHOTO HMCKOBOTO 3asBJICHUSI OOBbEIMHEHBI HECKOJIBKO
TpeOOBaHMI, OHU U3 KOTOPBIX TOJIBEIOMCTBEHHBI O0ILIEMY CYILY, a IpyrHe —
TOCYJapCTBEHHOMY OpraHy WJIM OpraHU3allid, BCe TPEOOBAHUSI IOZJIEKAT
PacCMOTpPEHUIO B cyzie 00IIeil IOpUCIUKIUY, €CIIH HHOE HE IPEIyCMOTPEHO
3aKOHOZATENbCTBOM.

B ciyyasix, npeycCMOTpEHHBIX 3aKOHOM, CyJl HE TOJIEKO HMEET IIPaBo, HO
1 00s513aH pacCMOTPETh HECKOJIBKO HCKOBBIX TpeboBaHuii coBMecTHO. Harpu-
Mep, NMPH BHIHECEHUH PEIICHHS 0 MCKY O JIMIIEHHH OTBETYMKA POAUTEIb-
CKHX TIpaB Cpasy peliaeTcsi BOIPOC O B3BICKAaHUU C HETO aJJMMEHTOB.

B cootBerctBum ¢ 4. 5 cr. 250 I'TIK cynpst BpaBe BBIIETUTH U3 00b-
€IMHEHHBIX TPeOOBAaHWH OHO MJIM HECKOJIBKO B OTJEIHHOE IPOU3BOICTBO,
€CIIM IPU3HAET HEOOXOAUMBIM Pa3/ieIbHOE PaCCMOTPEHHE HCKOBBIX TPeOOBa-
uuii. Cyn BripaBe BBIJEIUTH OJHO MJIM HECKOJIBKO TPeOOBaHUI B OT/IEIHHOE
TIPOM3BOJICTBO, €CJIN TPHUJIET K BBIBOY, YTO TPEOOBAHUS HE CBSI3AHBI MEXKIY
co00H, BBIIENICHUE OJHOTO WM HECKOJBbKUX TPeOOBaHUH B OTAENBHOE MPO-
W3BOJICTBO TIO3BOJIUT OIEPATHBHO DPa3pelInTh HauOoJiee CIIOXKHBIE M3 HUX
U TIpeIOTBPATUTH 3aTsTUBaHKE Jeiia. BblneneHne oMHOTO MM HECKOJIBKHX
TpeOOBaHMI B OT/IEIEHOE TPOU3BOJCTBO MOXKET OBITH ITPOU3BEACHO KaK B TE€X
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ciTyyasix, KOria OHM OBUTH COEIMHEHBI HCTIIOM, TaK M B TeX CIIydasx, Korjia
OHU OBLIM OOBETMHEHBI CY/IOM.

B mpemycMOTpeHHBIX 3aKOHOIATEILCTBOM CITydasX CyIbsi 00s3aH pa3b-
€IMHUTH HECKOJIbKO TPEOOBAHUM U BBIIEIUTH OJHO WIJIM HECKOJIBKO U3 HHUX
B OTZEJIBHOE MPOM3BOACTBO. Tak, cormtacHo cT. 41 KobC, ecnu paznen umy-
II€CTBA, SBISIONIEroCcs 00IIell COBMECTHONH COOCTBEHHOCTBIO CYIPYTOB, 3a-
TparuBaeT NpaBa TPETHHUX JIUII, TpeOOBaHHE O pa3iesie UMYIIEeCTBa HE MO-
KET paccMaTpUBAThCS OHOBPEMEHHO C TpeOOBaHUEM O PACTOPKEHUH Opaka
1 JIOJDKHO OBITH BBIJIENIEHO B OTIENBHOE TPOM3BOICTBO.

CoenuHeHNE WK pa3beIMHEHNE HCKOBBIX TPeOOBaHUIA MOXKET OBITH IPO-
W3BENIEHO Ha JIF00OW CTaIuH CYyIOIPOM3BOJICTBA JI0 BBIHECEHUs CyaeOHOTO
pelIeHus 10 WHHIMATHBE KaK IOPHIMYECKH 3aMHTEPECOBAHHBIX B HCXOIE
Jierna JuI, Tak ¥ cyaa. O cOeAMHEHNH WK pa3beIMHEHNH NCKOBBIX TpeOoBa-
HUH Cy/l BHIHOCUT OIIpe/ielieHre, Ha KOTOPOE YaCTHBIE JKaJIOObI MJIH YaCTHBIE
MIPOTECTHI HE TTOJAI0TCs, HO BO3PAKEHHMS MPOTUB STHX OIPEAEICHHH MOTYT
OBITH NIPUBEAEHBI B KACCALIMOHHOM Ka100e MIM KacCal[MOHHOM ITPOTECTE.

[pu coeHEHNH UCKOBBIX TPeOOBaHMH, JUTsl pACCMOTPEHUSI KOTOPBIX yCTa-
HOBJICHBI COKpAILIEHHBIE 1 O0IIIMe CPOKH, IIPUMEHSIOTCSI OOIIINE CPOKH, 1 NCUHC-
JISITHCSL OHM OyZyT CO JHSI TIOCTYIUICHUS B CY/I ITOCIIEIHETO UCKOBOTO 3asIBIICHHSI.

16.4. ITpaso Ha nck. [IpaBo Ha IpeabABIeHNeE MCKa

KoHcTUTYIMOHHOE IIPaBO YeNOBEKa Ha 3alllUTy €ro IpaB U cBOOOJ uepes
CY/l NETATU3UPYIOTCSI B PA3UYHBIX HOPMaX MaTepHAlbHOTO mpasa (rpak-
JTAHCKOM, CEMEHHOM | T. J1.), UTO SIBISCTCS NPABOM HA UCK 8 MAMEPUATbHO-
npagoeom NOHUMAHUY U 0O3HAYaeT BO3MOXKHOCTb AJIs JIMIA OTCTOSTH B Cye0-
HOM TOpSIJIKE CBOW HapyIIEHHBIE NTPaBa, CBOOOIBI M HHTEPECHI.

Hexoroprle aBTOpsl paccMarpuBarOT NPaBO HA MCK KaK €AWHOE ITOHS-
THE, COOTBETCTBYIOLIEE €IUHOMY MOHATUIO MCKA, TAKMUM 00pa3oM coueras
B IIpaBe Ha MCK HE TOJBHKO MaTepHaIbHO-IIPAaBOBOM, HO M MPOLECCyaTbHBIN
acmekt™. Y. 1 ct. 6 I'TIK mpsmMo yka3bIBaeT, 4TO 3aMHTEPECOBAHHOE JIHIIO
BIIpaBe B YCTAHOBIEHHOM IOPsIKE 00OpaIlarhcs B CyJ 3a 3alllUTON HapyIleH-
HOT'0 MJIM OCIIapUBAaeMOI0 IpaBa 00 0XPaHAEMOro 3aKOHOM HHTEpeca.

CremoBarenbHO, IPaBO Ha MCK TOYHO TaK K€, KaK U IOHSATHE HCKa, IMEET
MaTepUaIbHO-TIPaBOBYIO U IPOLECCYaATIbHYIO COCTABILIIONIYIO. [Ipoyeccyans-
HYIO COPOHY NPA6A HA UCK COCTABIIAET TaK Ha3bIBAEMOE IIPABO Ha Ipe/IbsBIIe-
HHe ucka. JJanHas nosuus Hauoonee 4acTo BCTpevyaeTcs B COBPEMEHHO! HayKe
IPaXKJaHCKOTO IIPOLIeCcCyaIbHOro IpaBa. TeM He MeHee CyIIeCTBYIOT U Ipyrue

1 Cwm.: Kneituman A.®. Hogeiine TedeHus B HayKe TPAKIAHCKOTO MPOIECCYATBHOTO Tpa-
Ba. — M., 1967. — C. 40.
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B3IVISIBI HA COOTHOLIEHHWE MOHATHH MpaBa Ha MCK W NpaBa Ha MPeabsBICHUE
ncka. JlaHHast TouKa 3peHHs pa3zielisieT IIOHATHS O MpaBe Ha UCK B MPOIIECCy-
ATBHOM CMBICTIC U O TIPaBe Ha UCK B MATEPHAIBHO-TIPABOBOM CMBICIE™.

Koraa peus uzier o COOTHOIIGHWM 3TUX JBYX HOHSTHH, CIemyeT HMOHH-
Marhb, 4To:

MIPaBO Ha MCK 3aKPETJISIETCsl KaK B MaTepPHAIbHOM, TaK M B IIPOLECCyab-
HOM IIpaBe, a MPaBo Ha MPEAbIBICHNE NCKa — TOJIBKO B ITPOLIECCYaIbHOM,;

MpaBO Ha WCK IO3BOJSIET TpeOOBaTh OT Cyna MOCTAaHOBHUTH pELICHHE,
a IpaBo Ha MPEABSIBICHNE NCKa — BCETO JIUIIb OOPATUTHCS B CYA C HCKOM;

HaJIMYUe MpaBa Ha MCK YCTaHABIMBAETCS B CYJEe Ha NMPOTSHKEHHH BCETO
mporecca, a npaBa Ha NpeIbsSBIEHAE UCKa — TOJBKO Ha CTaJuH MPUHSATUSL
HCKOBOT'O 3asBJICHU, €CIIH Y JIuLa OyAeT OTCYTCTBOBATh AaHHOE IPaBo. JTo
OyZeT SBIATHCSI OCHOBAaHMEM K OTKa3y B BO30YXIECHWH JieJla B CBSI3U C OT-
cyTcTBHEM npaBa Ha obpamienue B cyn (ct. 245 I'TIK) u B cBsA3U ¢ HANMNYU-
eM K aToMy mpenstctBuid (cT. 246 T'TIK), ocTaBIeHHIO HCKOBOTO 3asBICHUS
0e3 newxkenust (ct. 248 T'TIK), ocraBieHuo 3asBleHUs] 6€3 pacCMOTPEHHUS
(ct. 165 T'TIK). OTcyTcTBHE e MpaBa Ha UCK MO3BOJIMT CYy OTKa3aTh B YIO-
BJIETBOPEHHUH HCKA.

Takum 00pa3oM, mMpaBo Ha MpexbsiBIeHHe MCKAa — IIPaBo JHIa 00pa-
TUTHCS B CYJl C UCKOM O 3aIlIMTE HapYyLIEHHBIX, HEPU3HAHHBIX WM OCIIapH-
BaeMBIX MpaB, CBOOO WIIM HHTEPECOB.

Jlnst ocyIlecTBIeHUs paBa Ha MPEABSIBICHUE UCKAa B HAayKe T'pakaaH-
CKOT'0 IPOLECCYABHOTO IIPpaBa ONpeiesIeHbI IPEATOCHUIKY NTpaBa Ha Ipeab-
SIBJICHHUE MCKa W YCJIOBUM peayn3aluyl JaHHOTO IpaBa, IMepedeHb KOTOPBIX
HOCHUT JUCKYCCHOHHBIN Xapakrep.

IpennocklIky MpaBa Ha MpeabsiBIEHHE UCKA — IOpUIMYECKUE (aKThl
IpolecCyallbHO-IIPAaBOBOIO XapakTepa, ¢ HaJUYUEM WIH OTCYTCTBHEM KOTO-
PBIX 3aKOH CBSI3bIBACT CYIIECTBOBAHHE y MCTIIA ITPaBa Ha MPEAbSIBICHHUE UCKA.

[punsTo pasnmuuark oOmye W CrenuaIbHBIE MPEANOCHUIKH IpaBa Ha
npeabsBiIeHne ucka. K unciy ofugux, XxapakTepHbIX JJIsl BCEX JIeJ1, OTHOCSIT-
Csl CIeyIOIUe IPEAIOCHUIKY, BBITEKAIOINE U3 3aKOHOATeIbCTBA!

PaBOCIIOCOOHOCTH CTOPOH;

MOABEIOMCTBEHHOCTb €T CYLY;

OTCYTCTBHE BCTYIHMBIIETO B 3aKOHHYIO CHITy PELICHHSI Cy/ia, BEIHECEHHOTO
TIO CTIOPY MEK/Ty TEMH K€ CTOPOHAMH, O TOM K€ IIPEZIMETE U I10 TEM K€ OCHOBA-
HMSIM, WITH OTIPEIENIEHHS Cy/1a O MTPEKPaIlieHnH TPOU3BOZICTBA IO JIEITY B CBSI3U C
OTKa30M HCTIA OT UCKA WK YTBEP;KACHAEM MUPOBOTO CONIANIEHNUSI CTOPOH.

Cneyuansnple NPeNoChUIKY IPENOIPEALIIAIOT HATUUUE Y CyObeKTa Ipa-
Ba Ha NpeIbsBICHHIE HCKa 0 OT/ACIBHBIM KareropusiM jiein. K Hum oTHocsTCs:

1 Cm.: I'ypeia M.A. IIpaBo Ha uck. —C. 7.
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OTCYTCTBHE 3aKJIIOUCHHOTO CTOPOHAMH JIOTOBOpA O Mepenaye cropa Ha
paspelIeHre TPEeTeHCKoro cyaa B ciyuasx, npeaycMorpeHssix I'TIK;

OTCYTCTBHE BCTYIHBIICTO B 3aKOHHYIO CHITY PELICHHS TPETEHCKOTO Cy/ia,
MPUHATOTO 10 CHOPY MEXIY TEMH e CTOPOHAMH, O TOM K€ PeMETe H 110
TEM e OCHOBAHHSM, 33 UCKJIIOUCHUEM CITydasi, KOIJIa HMEeTCs BCTYIHBIIIEE
B 3aKOHHYIO CHJIY OMpe/ienieHre cyna 06 0OTKase B BbIaYe HCIONHUTEIBHOTO
JIMCTA HA IPUHYAUTEIFHOE UCTIONHEHHE PEIICHHUS TPETEHUCKOTO CY/a;

OTCYTCTBHE PEIICHHUS TOBAPUILECKOTO Cy/la, MPUHATOrO B MpPEENiax ero
KOMIIETEHIUH, [0 CIIOPY MEXIY TEMH K€ CTOPOHAMH, O TOM K€ MpPEeIMeTe
1 [0 TEM K€ OCHOBAHHSIM.

[TpaBoCrOCOOHOCT ¥ TMOJABEOMCTBEHHOCTh Jiefia CYAy HA3bIBAIOTCS
NONOMHCUMENLHBIMU  NPEONOCHIIKAMYU, TAK KaK BO3MOXXHOCTb OOpallleHUs
B CYJ CBSI3bIBACTCS C HAIMYMEM COOTBETCTBYIOIIETO FOPUANYECKOro (hakra,
a OCTaNbHbIC —K ompuyamenvrvim®. JIpyrue aBTopbl K 0OLIMM MPE/INOChITKAM
OTHOCSIT BCE BBIIIE NMEPEUNCICHHBIE, KPOME PELICHHIT TOBAPUILIECKUX CY/IOB,
KOTOpBIE BOOOIIE HCKITIOYEHBI U3 TIEPEYHs, a K CIICIHAaTbHBIM — BHECYACOHbIH
NPE/IBAPUTEIIBHBIN TTOPS/IOK PaspelieHust Criopa?, KOTOPbIid, B CBOIO O4epe/ib,
HEKOTOPBIMH HCCJICA0BATEIIMA OTHECEH MITH K OOLIMM MPEINOChUTKAM, WIIH
K YCJIOBHUSIM peajn3aliy IpaBa Ha IpeIbsaBIcHue ckas,

K uncny ycnosuii peanusayuu npasa Ha npedvaeneHue ucka OTHOCSTCS:

MOJICYAHOCTD JieNia IAHHOMY CYIY;

COONIONICHUE YCTAHOBICHHOTO Ul JaHHOW KAaTeropHu e IpenBapu-
TENILHOTO BHECYIEOHOTO MOPS/IKA pa3penieHus Iena;

HaJIM4He y JIHIa, 00PaIaloIerocs B Cy, IPaXAaHCKOH IpoLecCyaIbHOH
JIeecrocoOHOCTH,

HaJMYKe y MPEACTABUTENS UCTIIA HAaJUIekKale OpOPMIICHHBIX TTOTHOMO-
YHil Ha TIOMUCAHUE WM TPEAbSIBICHAE UCKOBOTO 3asBICHHUS;

COIIache rpakJAaHWHA WITH FOPUAMIECKOTO JIMIA Ha MPEIbABICHHE HCKa
B €ro MHTepecax rOCYIapCTBCHHBIMH OpPTraHaMH, HOPUANYSCKHMH JIUIIAMH
WITH TpaXKIaHAMU;

coOnrofenue TpeOOBaHUH, MPEABSIBISIEMBIX K (POPME M COAEPKaHUIO UC-
KOBOTO 3asIBJICHHS;

yILIaTa roCyapCTBEHHOM MOLLIHHBI;

OTCYTCTBHE B IPOM3BOJICTBE ATOTO XK€ MM JPYroro Cyja Jena 1o Cropy
MEX/Iy TEMH JKe CTOPOHAMH, O TOM K€ TIPEJIMETE U II0 TEM JKE OCHOBAHHUSIM.

1 Cwm.: Tpaxnanckuii mponecc. O6mias gacts. — C. 422-424.

2 Cm.: Tuxuns B.I. T'paxpanckuii nponecc. — C. 182—183.

3 Cwm.: I'paxknanckuii mpotece. O6imas yacts. — C. 427 ; Tapanosa T.C. ['paxaaHckuii mpo-
necc. O6mas gacts. — C. 294-295.
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HecobmroneHne ycnoBuii peann3aniy npaBa Ha IpebsBICHHE HCKa Bie-
YeT OTKa3 B BO30YXK/ICHHH JIeia B CBSI3M C HAJMYHMEM K 3TOMY HPENSTCTBHI
(ct. 246 T'TIK) mtu ocTaBiieHHe UCKOBOTO 3asBieHust 6e3 asmkenus (ct. 111,
248 T'TIK), a eciu OHO BBISBIICHO TOCIC BO30YXICHUS Jella — OCTABJICHHE
HCKOBOTO 3asiBnieHus Oe3 paccmotpenus® (ct. 165 T'TIK).

16.5. Pactiopsi>keHMe MCKOBBIMM CpelcTBaMM 3allIUTEI ITpaBa

OO0paniascy B CyJ C UCKOBBIM 3asIBICHHEM, UCTEIl MOXKET HE 00JamaTh
BCell ITyOMHOW O0CO3HAHUS OCHOBAaHUS WM MPEIMETa UCKA B CHITY 3a0ITyX-
JIGHUSI WIM DJIEMEHTApHOU IOPUIMYECKON HErpaMOTHOCTH. 3aKOHOAATENb
MIpU HAJUYMW JIAHHBIX YCJIOBUH MNPEAyCMOTpPENT BO3MOXKHOCTH HCIPABUTH
HEJOCTAaTKA ¥ BHECTH M3MEHEHHUS B NEpBOHAYAIBHO MOJAAHHOE UCKOBOE 3a-
SIBIICHHE, TEM CaMbIM pealn3ysl Ha MPAKTUKE MPUHIUN JUCTO3UTUBHOCTH.
Tak, B cootBercTBuH co cT. 61 I'TIK ncrer BipaBe U3MEHHUTH OCHOBAaHUE WU
MPEMET MCKA, YBEIMYHUTH OO YMEHBIIUTH Pa3Mep UCKOBBIX TPEOOBaHUIA.
OnHaKo HEJb3s 3aMEHSITh TO U IPyroe BMECTE, TaK Kak 3TO MPUBENET K 3aMe-
HE OJ[HOTO HMCKa JAPYTHM, HE UMECIOIIUM C IEPBBIM HUYETO OOIIET0, U B 3TOM
cly4ae HeOOXOIMMO MPETbSIBUTH HOBBIH UCK.

[To obmemy mpaBmiy Cyl HE BIpaBe IO CBOCH WHUIIMATHBE W3MCHUTH
OCHOBaHME WU MpeIMEeT UCKa, KPOME CIy4yaeB, MPsSIMO MPETYyCMOTPEHHBIX
I'TIK u apyruMu akTamMu 3aKOHOJATENbCTBA. Tak, B COOTBETCTBHH C Y. 2
ct. 167 I'K cyn BnpaBe 1o coOCTBEHHOW WHHIIMATHBE MPUMEHHUTDH MOCIE-
CTBUS HEAECUCTBUTEIHHOCTA HUUTOXKHOUM CHENKH Jjake PU OTCYTCTBUH CO-
OTBETCTBYIOIIECTO TPeOOBAHUS 3aUHTEPECOBAHHOTO JIHIIA.

PacnopsimutensHBIC ASUCTBHS CTOPOH U OTKA3 B MX YTBEPKIACHUU 0(hOpM-
JITEOTCSI MOTUBUPOBAHHBIM OIPEICIICHUEM CyJla, KOTOPOE MOXKET OBITh 00xa-
JIOBAHO B YCTAHOBJICHHOM 3aKOHOM TOPSIJIKE.

HN3meHeHUue OCHOBAHMSA HCKA 3aKJIOYAETCs B 3aMEHE MEePBOHAYAIBLHO
YKa3aHHBIX HCTIIOM OOCTOSATEIHCTB, OOOCHOBBIBAIOIIMX €T0 TpeOOBaHUS
K OTBETYHKY, IPYTHMH OOCTOSTECIICTBAMHU WJIM ITyTEM CCBHUIKH HA HOBBIC
o0crosTenscTBa. JJaHHAsS MOTPEOHOCTh MOXKET BOSHUKHYTH B CITydae ycTa-
HOBJICHUSI HECOBIAJCHUSA MEXNY (aKkTaMH, MOJIOKEHHBIMA B OCHOBAHUE
WCKa, ¥ (hpaKTaMU, Ha OCHOBAHUU KOTOPBIX MCK MOXET OBITh YIOBICTBOPCH.
B npouieccyanbHOM milaHe 3TO 03HAYaeT OTKa3 UCTIA OT MUCKa 10 MepBOHA-
YaJbHBIM OCHOBAHUSIM, HO HE OTKa3 OT MCKa B II€JIOM. 3aMEHY OCHOBaHHUS
HCKa HEOOXOMUMO OTIMYATh OT MPOCTOTO YTOYHCHHSI UCKOBOTO 3asBICHUS
OTHOCHUTEIIEHO HEKOTOPBIX JEUCTBUN U COOBITHH, MOCITYKUBITUX OCHOBA-
HHMEM JJAHHOTO MCKa.

1 Cwm.: Tpaxnanckuii mporecc. O6mias gacts. — C. 427.
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H3menenne npeaMera HCKa — 3TO 3aMEHA NIEPBOHAYAIBHO YKAa3aHHOTO
B ICKOBOM 3asIBJICHMU TPEOOBAHMUS UCTLA K OTBETUYHKY JPYyTUM TpeOOBaHHEM
IIPU COXPAaHEHUU OCHOBAHHUSA UCKa. VI3MeHeHHe nmpeaMeTa UcKa MOXET OTpa-
3UThCS ¥ HA NI3MEHEHUH CIIOPHBIX MPAaBOOTHOIIEHHH, YTO HEOOXOIMMO B TEX
Cly4asx, KOrja JIMIO HEMpPaBUIbHO OLEHWIO JaHHBIE MPAaBOOTHOIIEHUS BO
BpeMs TOJJauM UCKa.

3asiBIeHHE UCTLA 00 M3MEHEHUHM OCHOBAHUSI WJIM IIPEAMETa MCKa, yBe-
JIMYeHns MO0 YMEHBILEHNS pa3Mepa MCKOBBIX TPeOOBaHHH JIOJDKHO OBITH
o0nedeHo B popMy XoAaTaiicTBa MM JAONOIHEHHS K HCKOBOMY 3asBJICHUIO.

B rpaxxaaHckoM Iporiecce JOIycKaercst usmernenue (yeenuuenue unu
YMeHbUlenue) pasmepa UCKO8bIX mpeboeaHuil, IpA ITOM HCTEIl AOIKEH 000-
CHOBAaThb UX HOBYIO BEJIMUHHY. DTO MOXKET CIYYUTHCS, €CIIH IPU 10J1a4e UCKa
JIMIIO HE MPOBO/INIIO OLEHOYHOM SKCIEPTU3BI M pa3Mep UCKOBBIX TPeOOBaHHH
yKa3aJio NpHOIU3UTENBHO, a B X0/Ie CyAeOHOTo pa30UpaTenbeTBa BEIUMUMHA
Obu1a yrounena. Cyst Ipy 3TOM UMEET MPaBO BBIMTH 32 MPEZebl 3asBICHHBIX
TpeOOBaHMI TOJIBKO MPH HEOOXOJMMOCTH HPaBUIBHOTO Pa3peleHusl cropa,
a OCHOBAHUSI IaHHOTO PELICHUS JOJDKHBI OBITh ITOJIO)KEHBI B MOTUBHPOBOY-
HYIO 4acTb PEUICHUs Cyaa.

3akonozatens B cT. 61 ['TIK HazenseT npaBoM UCTIa OTKa3aThCs OT MCKa,
a OTBETYMKA — U3MEHUTh OCHOBAHUE BO3PAXKEHUI MPOTUB UCKA, TOJIHOCTHIO
WM 9YaCTUYHO MPU3HATh UCK. CTOPOHBI MOTYT OKOHUMTSH JI€10 MUPOBBIM CO-
IJallleHHeM, B TOM YHCIIE€ IIyTeM MPOBEJCHUS MEAUAIUU B CPOK, YCTAHOB-
JICHHBIH CyI0OM.

OTtka3 oT UcKa NpecTaBIseT co00H NeHcTBUe UCTIA, ColepKallee OT-
Ka3 OT CBOETO MaTepUalIbHO-IIPABOBOTO TPEOOBAHUS K OTBETUHKY, BIEKYIIIee
IpeKpalieHle pacCMOTPEHUS YKa3aHHOTO AeNa B Cye 00IIeH I0pUCAUKIIMY.

ITpaBoM Ha OTKa3 OT HCKa 00JIa[al0T U TPETHU JIUIIA, 3adBIIAIONIEE CaMOo-
CTOsITENbHBIE TPEOOBaHMS Ha ITPEAMET CIIOPa, B OTHOLICHUH NPEIbSIBIEHHBIX
MU TpeOOBaHH, COUCTIIHI — B OTHOIIEHHH CBOUX TpeOOBaHHIA, OTBETYHKU —
B OTHOILLIEHHUU BCTPEYHOTO HCKA.

OTKa3 OT MCKa MOXKET OBITh ITOJHBIM WJIM YaCTHYHBIM U COBEPILIEH Kak
B MUCBMEHHOM, TaK U B yCTHOH Qopme. B mocnennem ciydae oH 3aHOCHTCS
B IIPOTOKOJI CyAEOHOro 3acefaHus U MOANMCHIBAETCA HCTLIOM, a TAKKe €ro
IpeJcTaBUTENIEM, €CIIU OH Y4acTBYET B cyJleOHOM 3acenaHuu. B ciayuae 3as8-
JICHUS! HECKOJIbKUX TPeOOBAaHHU HCTEIl MOXKET OTKa3aThCsl OT OTHOTO U3 HHX.
Ecnu cyn npuHHMaeT JaHHBIM OTKa3, AEJ0 PacCMaTpHUBAETCS IO CYILECTBY
C BBIHECEHHEM DEILIEHUS B OTHOUIEHWU OCTAJbHOM 4acTU MCKa MM OCTaB-
mmxcst TpedoBanuid. OTKa3 OT MCKa HOCUT Oe3yCIIOBHBIN XapakTep, a MOTUBBI
OTKa3a OT UCKAa MOTYT OBITh Pa3IMYHBIMU. JOOPOBOJIILHOE MCIOIHEHUE OT-
BETYMKOM CBOEH 00S3aHHOCTH, yTpara MPaKTHIeCKOH 3HAYMMOCTH JUIS UCT-

229


http://www.pdffactory.com

Lla JajJpHeHIero BeaeHus npouecca u T. 4. OJHAKO CyJl MOXET He MPUHATh
OTKa3 B HCKE, €CJIM OH MPOTHUBOPEUUT 3aKOHY WJIHM BEIET K HApYILICHUIO YbHX-
00 TpaB M OXpaHsSEMbIX 3aKOHOM MHTEpecoB. TakuM 00pa3oM, ecliu cy/
He HalIeT BO3SMOXHBIM NPUHSTH OTKa3 MCTHA OT UCKa, OH BBIHOCUT 00 3TOM
OIpeJieTIeHUE U NIEPEXOAUT K PACCMOTPEHHIO JIeNa 0 CYLIECTBY.

IIpuHAB 0TKa3 OT HCKa, CyA BEIHOCUT ONPENEIEHUE O NIPEKPAIEHUH IIPOo-
U3BOJICTBA MO JIEIy.

IIpu3nanne ucka — BBICKa3aHHOE OTBETUMKOM B CYJI€ COITIACHE C UCKOBBI-
MH TpeOOBaHUAMHU KCTIA, BIEKylee 3a cO00H BbIHECEHUE CyneOHOro pere-
HUS 00 Y/OBIETBOpPEeHHUH HcKa. [Ipu3HaHue McKka MOXET OBITh MOJIHBIM HIIN
YaCTUYHBIM. 3asBJICHUE O MPU3HAHUU HCKA OTBETYMKOM 3aHOCUTCS B IPOTO-
KOJI CyieOHOIO 3acelaHus U MOJNUCHIBACTCS OTBETUMKOM, a TAKAKE €ro Mpel-
CTaBUTEJIEM, €CJIM OH YYacTBYeT B cy/eOHOM 3acemaHun. HecMoTpst Ha npu-
3HAHHME UCKA OTBETUYUKOM, JIFO0OE IOPHIUUECKU 3aHHTEPECOBAHHOE B UCXOJE
Jiefla JIMLO BIIpaBe MOTPeOOBaTh MPOBEAEHUS UCCIEIOBAaHUS JI0KAa3aTeIbCTB,
KOTOpPOE MOXKET OBITH IPOBEICHO TaKKe 110 MHUIMATHBE CyJa. B oTaenbHbIX
ClTy4asix, HECMOTPS Ha [IPU3HAHUE OTBETYMKOM UCKa, CyJ] MOXKET OTKa3aTh UCT-
Iy B MICKE, €CJIM 3TH JACHCTBUS MPOTHBOPEYAT 3aKOHY I HAPYIIAIOT YbH-JTHO0
IpaBa ¥ OXpaHseMble 3aKOHOM HHTepechl. TakuMm 00pa3oM, TpU3HaHKE HCKa He
ABIIETCS a0COTIOTHBIM OCHOBAHUEM YOBIETBOPEHHUS HCKA CyA0M, U, €CIIH CYA
HE HalJJeT BO3MOXKHBIM PHHSTH NPH3HAHNE UCKa OTBETYMKOM, OH BEIHOCHT 00
3TOM OIIPEIENICHUE U NEPEXOIUT K PACCMOTPEHUIO €A MO CYHIECTBY.

OT npu3HaHUA UCKa CIeAyeT OTINYaTh MPU3HAHUE OTBETUYMKOM KaKOro-
100 Qakra, SBISIONMEroCs pa3HOBUIHOCTHIO OOBSICHEHHI OTBETYHMKA U Ha-
TIPABJIEHHOTO Ha ITOJTBEPIK/ICHUE HAJIMIHS ONPEIEIEHHOTO O0CTOSITENbCTBA,
JIOKa3bIBaHHE KOTOPOTO Bo3jaraercss Ha uctua. Ilpu3HaHue ucka sBisercs
MIPU3HAHUEM OTBETYMKOM CYOBEKTHBHOTO IpaBa MCTIA, HAIPABJICHHBIM Ha
OKOHUYaHHE I'pa’kJaHCKOTO Ipolecca 1o aeny. [IpuzHaBast UCK, OTBETYHMK MO-
KET He OOBSICHATH MOTHBOB CBOMX JACHCTBHH, IIOCKOJIBKY 9TO HUKAK HE BIIHSI-
€T Ha JaJbHeilee pa3BUTHE COOBITHH.

IIpunatue cynoM IpU3HaHUS UCKA OTBETYMKOM SIBISETCS OCHOBAHUEM
JUTSI BRIHECEHUS PELICHUS O €T0 YIOBJIETBOPEHUU.

MupoBoe corameHue — J0roBop, 3aKII04eHHbII CTOpoHaMuU Ha 000
CTaguu CyAeOHOro pa3OMpaTenbeTBa, M0 KOTOPOMY OHM ITYTEM B3aWMHBIX
YCTYIOK 3aHOBO ONPEAEIAIOT CBOU IIPpaBa U 00A3aHHOCTH IO CIIOPHOMY IIpa-
BOoOTHoHIeHUIO. [locne yTBepkI€HHsT MUPOBOTO COMIAIIEHUS CYIOM MPOU3-
BOJICTBO IO JIEJTy IIPEKPaIacTcs.

MupoBoe coraiieHue sBISeTCs ABYCTOPOHHEH JesTeIbHOCThIO CTOPOH
B OTJIMYME OT OTKAa3a OT UCKA U OT €ro MIPU3HAHUS, KOTOPBIE SIBIISIOTCS OHO-
CTOPOHHHUMU.
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MupoBoe coranieHHe MOTYT 3aKIIOUUTh TOJBKO CyOBEKTBHI CIIOPHOTO
MaTepHaIbHO-TIPABOBOTO OTHOIIEHUS, T. €. UCTell, OTBETYUK U TPEThE JIMIIO,
3asBILIOLIEE CaMOCTOSATENNbHbIE TPEOOBAHUS Ha IIPEIMET CIOpa, a TAKKe UX
IpeCcTaBUTENH, €CIIM OHU YyYacTBYIOT B cy[eOHOM 3acenanuu. CyJ He Ipu-
3HaeT MHPOBOTO COIVIALICHUs, €CIH MPEACTABUTENb OTHON U3 CTOPOH JEH-
CTBYET NPOTHUB MHTEPECOB MPEACTABISIEMOTO, & TAKXKE €CITU JEUCTBHS CTO-
POH IIPOTHUBOPEYAT 3aKOHY HWJIM HAapyIIAloT YbH-THOO MpaBa U OXpaHsieMble
3aKOHOM HHTEPECHI.

He nmomyckaercst 3akiroueHne MUPOBOIO COIVIAIIEHMS B CIydasx, Koraa
CHOpHBIE MPABOOTHOIIECHHS YPETYINPOBaHBl HOPMaMH MaTe€pUaIbHOTO Tpa-
Ba, KOTOPbIC HOCSAT MMIIEPATUBHBIN Xapaktep (Mo JenaM 00 yCTaHOBICHUH
OTIIOBCTBA, B3bICKAHUH aJIAMEHTOB U T. I1.).

MupoBoe coraleHue IpuoodpeTaeT IOPUANIECKYIO CIITY TOIBKO HOCIE
YTBEPIKAEHHS €T0 CYJIOM, H, €CJIH Cy/ He Hal/IeT BO3MOXXHBIM YTBEPUTH MH-
POBOE CONIAIIEHUE CTOPOH, OH BEIHOCUT 00 3TOM OIpPEENIEeHUE U NePEXOAUT
K PaCCMOTPEHHUIO JIeJIa IO CYILECTBY.

Ecin MupoBoe cornanieHue coCTaBIsIeTCsl B BUE OTAEIBHOTO JOKYMEH-
Ta, TO OHO NPUOOIIAETCA K Jey, a €CIU €r0 YCJIOBUS 03BYy4YEHBI YCTHO, TO
OHH 3aHOCSTCS B POTOKOJ CY€OHOT0 3aCeaHus U MOAIICHIBAIOTCS CTOPO-
HaMH, 3aKJIIOYUBIIMMY JIaHHOE COIIAIIEHHUE, a TAKXKE UX MPEICTABUTEISIMH,
€CIIM OHH YYacTBYIOT B CyJeOHOM 3ace[aHuu.

3aKIIFOYEHNE MUPOBOTO COIVIAIIEHHS 0 JETy U YTBEP:KACHHE €ro CyIoM
BJIEUET IMIPEKpallleHue IPOU3BOACTBA IO [y IOCIE BBIHECEHHA 00 3TOM
COOTBETCTBYIOILETO ONPENEIICHNUS.

Menuanus TpoBOANUTCS B TOPSAKE U HAa YCIIOBUSX, OIIPE/IEIIEHHBIX CTO-
POHAaMH IO CONIAILIEHUIO C MEJUATOPOM, KOTOPOTO OHU BBIOMPAIOT MO B3a-
MMHOMY COIJIaCHIO, a TAKKe MpPaBHJIAMU MPOBEACHUS MEIUAIMH, YTBEPXK-
nerHsiMH CoBeroM MunuctpoB Pecniyonuku benapycs, [IpaBunamu sTukn
Menuaropa, ¢ yueroM TpeboBanuii 3akona Pecrryonuku benapycs «O menua-
LIU» U UHBIX 3aKOHO/ATEJIbHBIX aKTOB.

Menuarop MOXeET B3aMOAEHCTBOBATh KaK CO BCEMH CTOPOHAMH BMECTE,
TaK M C KKI0H U3 HUX B OTIEJIHLHOCTH, IIPH 3TOM OH HE BIIPaBE CBOUMH JICHi-
CTBHSIMH CTaBUTb KaKylO-THOO U3 CTOPOH B MIPEUMYIIECTBEHHOE TOJIOKEHHE,
PaBHO KakK ¥ yMaJIsTh NpaBa 1 3aKOHHBIE HHTEPECHI OHON U3 CTOPOH.

Menuarop He BIpaBe BHOCHTH CTOPOHAM CBOW IPEJIOKEHHST 00 ype-
TYJIMPOBAaHMH CIIOpa, a TAaKXke, €CIIM CTOPOHBI HE JOTOBOPUIIMCH 00 MHOM,
BBICTYIIaTh TPETEHCKUM CY[bel MO CIIOPY, KOTOPBIN SIBIISUICS WIIH SIBIISIETCS
MIPEZIMETOM MEHALHH.

MenuaTiuBHOE cOIIAlIEHUE 3aKIF0YaeTC CTOPOHAMU B MUCbMEHHOH (op-
ME U JIOJKHO COIEPKaTh CBEJCHHUS O CTOPOHAX, MEAUATOPE, MPEIMETE CIIOpa,
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a TaKke O MPHHSATHIX CTOPOHAMH 00513aTEIIbCTBAX, HATIPABICHHBIX HA YPETryiH-
POBaHHUE CIOpa, M CPOKAX MX BBIMOJIHEHHS, IPU 3TOM OHO HE JIOJKHO MPOTHBO-
PEYUTH TPEOOBAHHUSIM 3aKOHOMIATENBCTBA M HAPYIIATh MPaBa TPETHUX JIHII.

JlaHHOE CcorIallieHHe MOCIe €ro MOMUCAHNS CTOPOHAMHU MK B CHITY CIIe-
[UATEHO OTOBOPEHHBIX B JJOBEPEHHOCTH MOJHOMOYHH UX MPEACTABUTEISMH
U MEJIMaTOPOM MOJICKUT UCTIOTHEHHUIO HA OCHOBE MPUHIIUIOB T0OPOBOJIb-
HOCTH U JI0OOPOCOBECTHOCTH CTOPOH. B MPOTUBHOM Cllydae CTOPOHBI MOTYT
YCTaHOBUTH B JJAHHOM COIVIAIICHUH MOCJIEACTBUS €r0 HEHCIOMHEHH S, a 3a-
UIMTY TIPaB, HAPYIICHHBIX B PE3YJIbTATe HEHCIIOIHEHNUS NITH HEHAJIC)KAIIETO
HCTIONHEHUSI MEJITMaTUBHOTO COIVIAIICHUSI, OCYIIIECTBUTh CIIOCO0AMH, MPE/Iy-
CMOTPEHHBIMH 3aKOHOJIATEIbHBIMH AKTAMH.

MenuaTiBHOE COIMIAlICHHE, HE YTBEPIKIACHHOE CYJIOM B Ka4€CTBE TAKOBO-
r0, MO CIIOpaM, HaXOASAIIUMCS Ha pa3pelieHHUH Cy/Ia, a TAK)KE He OTBEYAIOIIIee
TpeOOBaHUAM XO3SIHCTBEHHOTO MTPOLIECCYATLHOTO 3aKOHO/IATENILCTBA O MUPO-
BOM COIVIALICHHUH M 3aKTIOYCHHOE C yYaCTHEM MEIHaTopa, He BKITIOUYCHHOTO
B PeecTp MeauaTtopoB, He MOAJICKUT UCIIONHEHHIO B MOPSAKE, IPEIyCMOT-
PEHHOM MPOIIECCYaTbHBIM 3aKOHOIATEILCTBOM.

CornacHo ct. 14 3akona Pecrryonuku benapycs «O menuanmm» menua-
[Hs IPEKPAIIACTCSI:

6 C63U C 3AKTIOUCHUEM CIOPOHAMU MEeOUAMUBHO20 co2nauienus. B ciy-
Yae 3aKIIOYCHHS CTOPOHAMH MEIHATHBHOTO COINAIICHHS U MOCTYIUICHHS
B CBSI3U C 3THM B CyJ 3asBIICHUs] 00 yTBEPXKACHUH MHUPOBOIO COIVIAIICHUS,
a TaK)Ke OTKa3e MCTIA OT MCKa, O MPU3HAHUU UCKA OTBETUYUKOM CY[ BO300-
HOBJISIET MIPHOCTAHOBJICHHOE MPOU3BOJCTBO MO JIETy M PaccMaTpUBaeT Mo-
CTyMUBIIEE 3asiBICHIE 00 YTBEPIKACHUH MUPOBOTO COIVIALIICHHS, OTKa3¢ UCT-
I[a OT UCKa, O IPU3HAHUK UCKa oTBeTYnKOM (cT. 285! T'TIK);

nO UCMeYeHUU CPOKA NPOBEOeHUs MeOUAYUU, ONPEVETEHHO20 CONAULEHU-
eM 0 NpUMEeHeHUU MeOUayu, a 8 CAVHAsX NPOGeOeHUs MeOUayuu no CHOpPam,
HAX00AWUMCSL HA PaA3peueHul cyod, —no UCMe4eHul CPOKa, npedycMompeH-
HO20 NpoyeccyanvHbim 3akoHooamenvcmeom. COrIacCHO HOpMaM 3aKOHOJIa-
TENIbCTBA O MEIUALMH CPOK ¢ MPOBEJCHHS HE MOXKET MPEBBIIAThH IECTH
MECSIEB CO JIHS 3aKIIOUCHHUS COMIAICHHUS O IPUMEHEHHH METHALINY;

N0 NUCLMEHHOMY 3AS6JIeHUI0 OOHOU, HECKONbKUX UIU 6CeX CHOPOH, Ha-
npasieHHoOMy Meouamopy, 06 omkaze om npoooadceHuss meouayuu. B nan-
HOM CJIydYae Mequallus MPEeKpaiaeTcs Co JHS HalpaBJIeHHs COOTBETCTBYIO-
LIETO 3asBIICHUS, O YeM MEIUATOp HE MO3AHEE CICAYIOLIEro IHs MoCie ero
MONTyYeHHs: 0053aH MMCBMEHHO YBEJIOMHTh UHBIE CTOPOHBI;

6 UHDBIX CIYYASX, NPEOYCMOMPEHHBIX 3AKOHOOAMETbHLIMU AKMAaMU Iub0
npasuiami npoGedeHUst Meouayuu.
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16.6. 3ammTa oTBeTUMKA IIPOTUB MCKa

[IpaBo Ha 3amMTy NPOTHB MCKa BO3HUKAET Y OTBETYMKA C MOMEHTA IPH-
BJIEUEHHS €TO K YYaCTHIO B IIPOIECCE ITyTEM NPSIMOTO YKa3aHUSI B HICKOBOM
3asIBJICHUU O TOM, YTO OH SIBJISIETCS TAKOBBIM, HJIM ITOCJIE BEIHECEHHS CYIOM
COOTBETCTBYIOILETO OTIPEIEICHUs], [TPU BCTYIIGHHH B YK€ HayaThlii mporiecc.
JlaHHOe IpaBo OTBETYHUK pealu3yeT Ha OCHOBE PABEHCTBA CTOPOH B IIpoliec-
C€ U COCTA3aTEeNIbHOCTH, HCIIOJIb3Ys IIPU 3TOM OIpe/ieIeHHbIE B 3aKOHE Cpell-
CTBa 3aIIUTHI: BO3PaKEHUS TPOTUB MCKA M BCTPEUHBIN HCK.

BoszpaxkeHnnsi npoTHB MCKA — apryMEHTUPOBAHHBIE IOSICHEHHUS OTBETYH-
Ka, HalpaBJieHHbIe Ha 000CHOBAaHHWE HEIIPABOMEPHOCTH IPEABSIBICHHOTO K
HeMy UCKOBOTO TpeGoBanus. [Ipenbspienue BO3paKeHHs! MPOTHB MCKa SBIIS-
eTcsl PaBOM, a He 00S3aHHOCTHIO JIMIA K MOXKET OBITH 3asBJIEHO KaK B yCT-
HOM, TaK M IMUCbMEHHOW (hopMe. YCTHBIE BO3paKEHUsI IPOTHB MCKa OTBET-
YHK OIVIAIIAET, 1aBast HOSICHEHNMS Ha MTPEABAPUTEIHHOM Cyl1eOHOM 3acelaHu!
WJIN TIPH PaCCMOTPEHHH Jiej1a 10 CYIIECTBY, @ MUCbMEHHBIE OH NMEET IPaBo
M0IaTh B CY[| MOCJIE MOMYYEHHs KO MCKOBOTO 3asIBIICHHMS, TIPH 3TOM 10
CJIOXHBIM JIeJIaM | 110 JeJaM, CBSI3aHHBIM CO 3HAUUTEIbHBIM 00BEMOM pac-
YETOB, CYy/Ibsl MOXET 0053aTh OTBETYMKA MPEICTABUTH JaHHBIE BO3PAKEHUS
JI0 Havaja cyaeOHoro pasbuparenbcTBa. B ciyuae HeoOxoguMocTu Juist co-
CTaBJICHUS] BO3PA)KEHWI OTBETUHMK TaK)ke MMEET NPaBO MOTpeOOBaTh KOIHUU
TIPUJIOKEHHBIX K HCKOBOMY 3asIBJICHUIO JIOKyMEHTOB.

BospaxeHuns mpoTuB UCKa, MOIaHHBIE TMCbMEHHO, TPUOOIIAIOTCS K JIETy.
[Momaua Bo3paskeHUs! MPOTUB HCKa B MUCbMEHHOW (popMe TO3BOJISIET OTBET-
YUKy Oosiee 0OCTOATENFHO M apryMEHTHPOBAHHO JIOBECTH 10 Cy/la M MHBIX
YYaCTHHKOB ITPOII€CCa CBOM MBICIIH, YETKO ¥ MAKCHMAIJIEHO TTOJTHO M3JIOKHUTh
CBOH B3IVIsIJI HA BO3HHUKIIME CIIOpPHBIE NPAaBOOTHOIIEHHS. 3aKOH MPSMO HE
YCTaHaBIMBAET CPOKH JIS MOAAYU NMHMCHMEHHBIX BO3PaKEHWH NMPOTHB MCKa
U ero mpoueccyansHyto (opmy. Kak mpaBuiio, cpok i Momadu JaHHBIX
BO3paXEHMH J0JKEH COBIAIaTh C JaTOi MPOBEACHHS IPEABAPUTEIHLHOTO Cy-
Je0HOTOo 3acelaHus, a ero (opMa — ColepKaTh PEKBU3UTHI IPOLECCYaIbHBIX
JIOKyMEHTOB, yka3anHsie B cT. 109 I'TIK.

ITo cBOEMy XapakTepy BO3payKeHHUSI MOT'YT OBITh MaTEpHAILHO-ITPABOBBIMHU
U TIPOIECCYaIbHO-TIPABOBBIMH.

MarepuanbHO-TIPABOBBIMH SIBJISIOTCSI TaKHE BO3PAYKEHUSI OTBETUHKA,
B KOTOPBIX OH CCBUIAETCs Ha HE3aKOHHOCTh M HEOOOCHOBAHHOCTH MCKOBBIX
TpeOOBaHMI C TOYKM 3pEHUs] HOPM MarepualbHOTO IMpaBa. 3aKOHO/AATENb
npsimo B 4. 4 ct. 252 T'TIK yka3ai, 4To OTBETUHK BIIpaBe BO3pa)kaTb IIPOTUB
UCKa, CCHLIAsACH:

1) Ha HE3aKOHHOCTH TPEOOBAHUI HUCTIIA;

2) HeOOOCHOBAHHOCTD 3THX TPEOOBAHHIA.
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OTBETYNK MOXKET yKa3bIBaTh Ha HENPaBHJIBHBIE CCHUIKM HMCTHA HA HOP-
MBI MaT€pHaIBHOTO MIPaBa, MX HEMPaBUIIHHOE TOJIKOBAaHUE WM IPUMEHEHHE.
OH BIIpaBe OTPHIATh WM ONPOBEPraTh HANN4Me GaKkToB, BXOAAIIMX B OCHO-
BaHME MCKa, yKa3bIBaTh Ha HAJIMYHE IO /ey WHBIX FOPUANYECKUX (PAKTOB;
MOXXET OOpaTUTh BHMMaHHE CyJa Ha HEIOCTOBEPHOCTH WJIM IOJIOKHOCTH
TIPE/ICTaBICHHBIX NCTIIOM JJOKA3aTeJIbCTB, HA MX MPOTUBOPEYHE IPYTHM JI0-
Ka3aTeJbCTBaM MO eIy U T. JI., TEM CaMbIM OIIPOBEPrasi ICKOBbIE TPEOOBaHNUS
ucTia 1o cymectBy. OTBETUHMK BIpaBe ONPOBEPTaTh HE TOJBKO (pakTHYEeCKHe,
HO W ITPaBOBbIE OCHOBAHMS HCKa.

CrnenoBarenbHO, MaTepHaIbHO-IIPABOBBIE BO3PAKEHHs IIPOTHB MCKA Ha-
TIpaBJIEHbI Ha TO, YTOOBI JOOUTHCS OTKa3a B Y/IOBJIETBOPEHUH HCKOBBIX Tpe-
OoBaHuil ucta.

IIpoueccyanbHO-NPABOBBIMM SIBISIFOTCS TAKUE BO3PAKEHUS OTBETUHKA,
B KOTOPBIX OH 000CHOBBIBAET HEMPABOMEPHOCTH BOSHUKHOBEHHS M PA3BUTHUS
npolecca o Aely, CChUIasCh Ha OTCYTCTBHE y MCTIA IIpaBa Ha oOpalleHue
B Cy/1 TM0O0 HAJMYKE MPETSITCTBUI K Bo30yx)neHuto aena (ct. 245, 246 I'TIK).
[MporneccyanbHble BO3pakeHUs (B Cliydae MPU3HAHUS HX CYOM 000CHOBaH-
HBIMH) BJICKYT MPEKpalICHHE POM3BOACTBA IO JIEy, OCTABICHHE UCKa Oe3
paccMoTpeHust 100 NPUOCTaHOBIIEHNE MTPOU3BOJICTBA IT0 AEITY.

JpyruM criocoboM mpolieccyanbHON 3allUThl OTBETYMKA HMPOTHB HCKa
SIBJISIETCSI TIPEIbSIBIICHUE M B paMKaX OJTHOTO U TOTO JKe CyAeOHOro pa3oupa-
TEJILCTBA TaK Ha3bIBAEMOTO BCTPEYHOTO MCKA.

Berpeunsblii MCk — MarepHabHO-TIPABOBOE TPEOOBaHME OTBETUYMKA K
UCTIly B BHJE CaMOCTOSTEILHOTO MCKa, 3asBIEHHOE Ui COBMECTHOTO pac-
CMOTPEHHS B YK€ BOSHUKIIIEM HCKOBOM ITPOHU3BO/ICTBE.

OTBETYMK BIpaBe J0 BHIHECEHHUS PEIICHUS CYIOM IPEIBSIBUTH K HCTILY
BCTPEYHBIH MCK JJIsl COBMECTHOTO PACCMOTPEHHS C TIEPBOHAYATIBHBIM HCKOM,
JIPYTHMH CIIOBaMH, OH MOYKET OBITH 3asIBJIEH TOJIBKO B BO3HUKIIIEM IIPOLIECCE,
MO3TOMY II€PBOHAYAIBHBIH UCTEI] CTAHOBHUTCSI OTBETYMKOM IO BCTPEUHOMY
HCKY, @ OTBETYHK — HCTIIOM.

B 3akoHe yka3zaHBI Ciyyad, IPU KOTOPBIX BCTPEUHBIH UCK MOXET OBITH
TIPUHST CyJOM JJISl COBMECTHOTO PACCMOTPEHUS C IEPBOHAYAIBEHBIM HCKOM:

BCTpEYHOE TpeOOBAHKE HAIPABIIEHO K 3a4€Ty MIEPBOHAYAILHOTO TPEOOBAHNS,

YAOBJIETBOPEHHE BCTPEUHOTO MCKa MCKIIIOYAET MOJHOCTHIO WM B YaCTH
VAOBIIETBOPEHHE ITEPBOHAYAIILHOTO UCKA,

MEXy BCTPEYHBIM U IIEpBOHAYATIHHBIM HCKOM UMEETCS B3auMHas CBSI3b
1 MX COBMECTHOE PaCCMOTPEHHE IPUBEAET K OoJiee OBICTPOMY M IIPaBUIBHO-
MY PacCMOTPEHHIO CHOpa.

JIyst IpUHATHSL BCTPEYHOIO MCKa JOCTATOYHO OJHOTO M3 ATHX YCIIOBHHM.
BcerpeuHslit nck He Beeria MOXKET OBITh HAIpaBJIeH POTHB IIEPBOHAYAIBEHOTO
WCKa, OH MOXKET OBIThH HalpapieH TOJHKO HA 3alIMTYy IPaB U MHTEPECOB OT-
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BETYMKa, HApYIIEHHBIX UCTIOM. [IOCKONIBKY NpebsiBIICHNE BCTPEYHOTO MCKa
BCEIZla HECKOJIBKO YCIIOXKHAET MPOBECHHE MPOLECcCa, TAK KaK yBEIHYUBAET
KpyT (pakToB M 00CTOSITENHCTB, MTOJIEKAIINX HCCIIEIOBAHHIO, IPUHSATHE TAKO-
T'O BCTPEYHOTO MCKA BO3MOXKHO TOJIBKO MPU HAIWYUH B3aUMHOM CBSI3U MEXITY
BCTPEYHBIM U NEPBOHAYAIILHBIM HCKOM, €CJIM MX COBMECTHOE pacCMOTpEHHE
IpHUBeEeT K OoJiee MOITHOMY U IPaBUIIBHOMY PACCMOTPEHHMIO CIIOPa CTOPOH.

INpenbsBneHne BCTPEUHOrO HCKa JOMYCKAeTCs 10 yAaJeHHs Cyla B COBe-
IaTeNIbHY 0 KOMHATY JUIsl BBIHeceHus pemenust. [Tocie aToro rmpaBo Ha rpeb-
SBIICHUE BCTPEYHOI'0 UCKA IIPEKPAIIACTCS U BCTPEUHOE TPeOOBaHUE OTBETUHKA
JIOJDKHO PacCMarpyBaThCsl B OTIEIHLHOM MCKOBOM IIPOHM3BOZICTBE. BeTpeuHslii
HCK TIPEABSIBISIETCS] OTBETYMKOM, KaK IPaBUIIO, Il TOTO, UTOOBI ITapain30BaTh
HCKOBOE TpeOOBaHME WCTIA, M MO3TOMY SIBISIETCS CaMOCTOSITENBHBIM Cpea-
CTBOM 3aIIUTHI IPOTHB HCKa. IHOTa BCTPEUHBIH HCK MOXKET ObITh HAIPABIICH
TOJIBKO K 3aueTy IepBOHAYAILHOrO TpeboBaHus. Bo Bcex ciydasx B dopmy
BCTPEYHOTO UCKA MOT'YT OBITh OOJIEYEHBI TOJIBKO T€ 3asIBICHUS OTBETUHKA, KO-
TOpbIe OCHOBAHBI HA FOPHMYECKUX (PAKTaX, CBUAETEIBCTBYIOIINX O HATMYHA
MEXIy CTOPOHAMH JPYrOro caMOCTOATENbHOIO IIPaBOOTHOILICHHUS.

Berpeunslit nck coxpaHsieT CBOIO MOJIHYIO CAMOCTOSITENIBHOCTD B Tede-
HHE BCETo Mpolecca, U K HEMY IPEIbsBISIOTCS TaKHue ke TpeOOBaHMs, KaK
U K TIepBOHaYaJIbHOMY UCKY. [To3TOMY IpeabsiBIeHHe BCTPEYHOTO UCKa MPo-
W3BOJMTCSI IO OOILIMM ITpaBHJIaM NPENbSIBICHUS UCKA, C BHIHECEHHEM CO-
OTBETCTBYIOILIETO OIpe/eNieHnst cyaa. HecMoTpst Ha TO 4TO MpeabsBICHHE
BCTPEYHOTO MCKa — MpPaBo, a He OOSM3aHHOCTH, CYIbs JAOJDKEH Pa3bSICHHUTH
OTBETYHMKY €r0 IPaBO Ha JIAaHHBIA MCK, 0COOCHHO KOIZIa €T0 pacCMOTpEHHE
¢ mepBOHaYaNbHBIM 00s3arenbHO (1. 1, 2 4. 2 cr. 253 I'TIK), B npoTHBHOM
CITy4yae 3TO MOCIY>KUT OCHOBAaHHMEM JUIsSi OTMEHBI PEeIIeHNSI.

INozncyaHOCTb BCTPEUHOTO UCKA ONPEAENIAETCs MOJICYAHOCTBIO [IEPBOHA-
YaJpbHOTO McKa. B mporecce paccMoTpeHHs 000MX MCKOB BO3MOXKHBI H3-
MEHEHHs Kak MepBOHA4YaIbHOTO, TaK U BCTpedHoro mcka. Ecimu B mporecce
YYaCTBYIOT COMCTIIBI MJIM COOTBETYHMKHU, BCTPEUHBIH HCK MOXKET OBITh PE/Tb-
SIBJICH OTHMM WJIM BCEMH COOTBETYNKAMH K OJTHOMY MJIM BCEM COHMCTIIAM.

CoBMECTHOE PacCMOTPEHHE NEPBOHAYAIBHOIO M BCTPEYHOIO UCKOB AT
BO3MOMKHOCTb C MEHBIIIMH BPEMEHHBIMH 3aTPATAMH U CY/IeOHBIMHU PACXOIaMHU
pELINTh B3aMMOCBSI3aHHBIE MCKH, YTO JeJIaeT mpaBocyaue Oonee 3(dexTus-
HBIM ¥ TIOJIHOCTBIO COOTBETCTBYET IPUHIIUITY NPOIECCYaIbHONH SKOHOMHH.

16.7. ObecrreueHme McKa

Ofecneyenne HCKa — HHCTUTYT TPaKIaHCKOTO TMPOIECCYAILHOTO Tpa-
Ba, PEVIAMEHTHUPYIOIINH TPUMEHEHHE CY/IOM IIEPBOI MHCTAHIIUH TIPEITyCMO-
TPEHHBIX 3aKOHOM MEp, TapaHTHUPYIOUINX peajbHOE HCIIOJIHEHHE Oy/IyIero
Cyz1eOHOTO pelIeHus 10 JIeIy.
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Hanuune naHHOTO MHCTUTYTa B TPaXKIAHCKOM IPOIECCE MO3BOJIIET Ta-
paHTHpOBaTh AeHCTBEHHOE W 3P(EKTUBHOE HCIIOIHEHUE CyneOHOTo perie-
HUSI, TEM CaMbIM OCYILIECTBISII PeajbHYIO 3alIUTy HapyIIEHHBIX, HENpH-
3HAHHBIX WIN O0CHAapHBaeMBbIX IIPaB, CBOOO]] 1 HHTEPECOB JIMILIA.

Mepsbl 110 00€CIICUeHNIO HCKA MPUMEHSIOTCS TOJIBKO CY/IOM II€pPBOW WH-
CTaHIMH 10 CBOEH MHUIIMATHBE WIIH T10 3asiBJICHUIO IOPUINYECKH 3aHHTEpe-
COBaHHBIX B UCXO/IE JIeJIa JIUI] U JIOITYCKAIOTCSl BO BCSKOM ITOJIOKEHUH JIEJa,
€CJTM UX HENPUHSATHE MOXKET 3aTPYIHUTH WU C/IeNaTh HEBO3MOXHBIM HCITOJI-
Henue pewenus cyna (ct. 254 I'TIK). Cyn MOKeT TOmyCTUTh OTHOBPEMEHHO
HECKOJIBKO Mep 00ecIieueH s NcKa C TeM, YTOOBI 001Iast cyMMa o0ecriedeHnst
He IpeBhIlIaTa pa3Mepa UckKa.

CornacHo ct. 255 I'TIK mepamu no obecneuenuio ucka MoryT ObITh:

1) HanoxeHHe apecTa Ha UMYIIECTBO, B TOM YHCIIEC Ha JACHEKHBIE CPEI-
CTBa B TpeJeNiax IeHbl UCKa, IPUHAIekKAIINe OTBETYNKY U HaXOISIIHECs
Y HEro Wi y JpyTHX JIHII,

2) 3anpelieHre OTBETYHKY COBEPIIATh ONPEIeNICHHbIC ACHCTBHS;

3) sampelnieHue APYTUM JIULAM TI€PEIABaTh UMYIIECTBO OTBETYHKY HJIH
BBINOJHATH 110 OTHOIIEHHIO K HEMY MHBIE 00513aTENbCTBA,

4) npUOCTAHOBJICHHE PeaH3allii UMYILIECTBA B CIydae MpPeqbsABICHUS
ncKa 00 OCBOOOXK/IEHUH €TO OT apecTa,

5) npHOCTaHOBNICHHE B3BICKAHUS MO WCIOIHUTEIBHOMY JTOKYMEHTY,
OCIapuBaeMOMY JIOJDKHHKOM B Cy/IeOHOM MOpSIIKE;

6) BpeMEHHOE OTpaHUYCHHUE MMpaBa OTBETYMKA Ha BbIe3N U3 PecnyOnuku
Benapych —Ha cpok, yCTaHOBJICHHBIN CYZIOM, HO He 00Jiee YeM JI0 OKOHYaHUS
MIPOU3BOJICTBA MO AETY.

Hcrer Taxxe BrpaBe TpeOOBATh C JIMI, HAPYIIMBIIMX TpeOOBaHUs, yKa-
3aHHble B 1. 2 1 3 4. 1 ct. 255 I'TIK, Bo3menieHus yObITKOB, IPUUUHEHHBIX
HEHCIIOIHEHNEM OIpeieIeH s 00 0OecriedeHNH UCKa.

[epeuens Mep obecriedeHns UCKa SBISETCS NCYEPITBIBAIOIINM.

Jnist Gospriet onepaTHBHOCTH U 3G (GEKTUBHOCTH JTAaHHBIX Mep, TaK Kak
OTBETYMK MOXKET IPUHATH JEHCTBHS 110 COKPBITHIO MMYIIIECTBA WIIN CKPBITh-
csl caMm, Cyl paccMarpuBaeT 3asBieHHe 00 oOecreueHHH HCKa B JIEHb I10-
CTYIJICHUS, a B Clly4ae, eClii JaHHOe TPeOOBaHUE COIAEPIKUTCS B 3asBICHUN
0 BO30YXJICHHUH J€Na, — B JICHb BBIHECEHUS ONpENeNICHHs O BO30YXICHUU
niena 0e3 U3BEIICHUS OTBETUYMKA U PYTHX IOPUINYECKH 3aHHTEPECOBAHHBIX
B ucxoze nena iun. Onpenenenue cyga o0 o0ecrieueHny UCKa TIPHUBOIUTCS
B MCIIOJIHEHNE HEMEIIEHHO B TTOPSI/IKE, YCTAHOBICHHOM ISl HCIIONHEHHUS Cy-
nebubix nocranosnenuit (ct. 256 I'TIK). Tem He MeHee, OMHSI O TOM, YTO
IpakJaHCKHI IIpoliecc MPe0CTaBIsAET CTOPOHAM PaBHBIE IIPaBa U OCYIIECT-
BIISIETCSI COCTA3aTeIbHO, 3aKOHOATENh HA/IEJIMII TIPABOM OTBETYMKA MpUHE-

236

PDF created with pdfFactory Pro trial version www.pdffactory.com

CTH YaCTHBIN MPOTECT KK MOJAATH YACTHYIO JKaJl00y, CPOK IS Oa491 KOTO-
PO HCUMCIAETCS CO HS, KOTa €My CTaJIo H3BECTHO O JAHHOM OIPEIENICHIN
Cy/a, HO 3TO HHKaK HE BIUSET Ha UCIOIHEHHE BBIICYKA3aHHOTO OMpeere-
Hus. TeMm He MeHee ¢y, obecreunBas MpaBa OTBETYHMKA, MOKET HOTPeGOBATH
OT HCTI[A MPEIOCTABICHHS 00ECICUCHHST BOSMOXHBIX JJIsl OTBETYHKA YOBIT-
KOB, CBSI3aHHBIX C 00ECIICUCHUEM HCKA.

ITo 3asBICHUIO JINIA, YYACTBYIOLIETO B JAEJE, JOMYCKASTCS TaKKe 3aMe-
Ha OJIHUX MEp MO OOECIEUSHUI0 MCKA JIPYTUMH, a TPH 00eCHeYeHnH HCKa
0 B3BICKAaHUH JICHS)KHOW CYMMbI OTBETYHMK B3aMEH MPHHSITHIX CYZOM Mep I10
00eCIeueHHIO HCKA BIIPaBe BHECTH HA JISTIO3UTHBIN CUET Cy/ia HCTpedyeMyto
HCTIIOM CyMMY.

Kpome Toro, 10 3asIBICHUIO OTBETYHKA CyX B CyleOHOM 3acelaHuU MO-
KET OTMEHHTH MEpBI IO 00CCIICUCHUIO UCKa ¢ 00A3aTEeTIbHBIM U3BELICHUEM
IOPUINYECKH 3aUHTEPECOBAHHbBIX B UCXOJIE JIeNa JIUII, OJJHAKO MX HEesBKa He
MPEMATCTBYET PACCMOTPEHHUIO JaHHOTO Bompoca (ct. 257 I'TIK).

B ciyyae oTka3a B MCKe NPHHATHIE MEPHI MO OOSCIICUCHUIO HCKa COXpa-
HSIOTCSL 10 BCTYIUICHUS B 3aKOHHYIO CHITy pemreHust cyna. OmHako cyj of-
HOBPEMEHHO C MPUHATHEM PEUICHHS MM TOCIE ero MPHHSITUS MOXET BbI-
HECTH OIpeJieIeHne 00 OTMEHE Mep 10 00SCIICYEHUIO UCKa, 3aTeM OTBETUHK
BIIpaBe TPeOOBATh OT UCTI[A BO3MEIICHHS YOBITKOB, MPUYHHEHHBIX €My Mepa-
MH 0 00ECIIeUSHUIO HCKA, IPUHSTHIME IO ero mpockbe. [Ipu yaosneTBope-
HHUH UCKA MPUHSATHIC MEPBI IO ero 00eCIeYSHHIO COXPAHSIIOT CBOC JICHCTBUE
JI0 UCIIOJTHEHHUS PELICHHUS Cy/a.

Ha omnpenernenne 06 NU3MEHEHNN WM OTMEHE O00SCIICYEHNUs HCKa, a TaK-
&Ke 0 3aMeHe OJIHOW Mepbl 00ecreYeH s HCKa APYroil MOKeT OBITh MojaHa
YacTHas ’kano0a WM NPUHECEH YaCTHBINA MPOTECT, YTO MPHOCTAHABIUBACT
UCTIONHEeHUe 3Toro onpeeneHus (4. 4 ct. 259 I'TIK).

16.8. CpencrBa cyaeOHO 3alIMTHI B HEMCKOBBIX IPOM3BOACTBAX

B rpaxpanckom cynonpousBozactse Pecryonuku benapych Hapsiny ¢ uc-
KOBOIT (pOPMOIA 3alIUTHI ITPaBa MPETyCMATPUBAIOTCS U APYTHE BO3MOKHOCTU
3aIUTHI CYOhEKTHBHBIX ITPAB, CBOOOI M HHTEPECOB B ITOPSTKE HEMCKOBBIX IIPO-
u3B0JICTB (MPOM3BOACTBO MO JeJiaM, BOSHUKAIONIMM U3 aMHHUCTPATHUBHO-
MPABOBBIX OTHOIIEHH, 0CO00E MTPOU3BOJICTBO, IPUKA3HOE MPOU3BOJICTRO).

B HEHCKOBBIX MTPOU3BOJCTBAX MPABO HA 3alIUTy UMECIOT JIUIIA, HEMOCPEI-
CTBEHHO OoOpalaronyecs B CyJ 3a 3allUTol, a TakXKe JIpyrue IpUanIecKu
3aMHTEPECOBAaHHBIE B UCXOJE Jea Jiia. B 3aKoHOaTeIbCTBE OIpEIeeHbl
CpeJCTBa 3aIIUTHI MX MPAB U UHTEPECOB MPUMECHUTEIFHO K KAKIOMY BUIY
TIPOU3BOJICTBA.
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IpoueccyaibHLIMU CPEACTBAMHU, KOTOPBIMU 00€CIIEYMBAETCS BO30YK-
JICHUE JIeJia [0 JTaHHBIM BUIAM ITPOU3BO/CTB, SIBJISIFOTCS:

xKasoba — 1o Jiej1aM, BO3HUKAIOIIUM U3 aIMAHUCTPATUBHO-TIPABOBBIX OT-
HOILICHUI;

3asiBJIIEHHE — I10 JieJlaM 0c000T0 MTPOU3BOJICTBA,;

3asiBJICHHE — 10 JIeJIaM MPUKa3HOTO TPOU3BOICTBA.

Kanoba — obpamienue B CyJ ¢ MPOCKOOH O 3alMTe HAPYIICHHBIX aK-
TOM aJMUHHCTPATHBHOTO MPABOIPUMEHEHUS, BEIHECEHHOTO B OTHOIIEHHU
3asBUTEJIs], €0 CyOBEKTUBHBIX MPaB, CBOOO MIIK MHTEPECOB, OJHUM U3 CIIO-
co0oB, npeaycMoTpeHHbIX 3akoHoM (cT. 340 I'TIK). XKanoba kak cpencrtso
3aIIUTHI COCTOUT U3 TPEX AIIEMEHTOB: npeomema (Bo3paxkeHue (Hecoracue)
3asBUTENISI IPOTUB JeHCTBHIA (Oe31eiCTBUs) TOCYIapCTBEHHOTO OpraHa, op-
TaHU3AlMH WK JODKHOCTHOTO JINIA), OcHosaHus (momusa) (ropuaudecKue
(haKThl ¥ MHBIE 0OCTOATENHCTBA, CBUAETEILCTBYIOIIHE O HE3AKOHHOCTH HITH
HEOOOCHOBAHHOCTH JIEUCTBUI TOCYIApCTBEHHBIX OPraHOB, OpraHU3aIUil
WITH JIOJDKHOCTHBIX JIUL), codeporcanusi (MCTpeOyeMble 3asiBUTENEM CPECTBA
3alIUTHI, KOTOPBIE MOTYT OBITh OCYIIECTBIICHBI ITyTEM OTMEHBI UITH U3MEHE-
HUSI IEWCTBHI TOCYIapCTBEHHOTO OpraHa, OpraHU3al[|uy WU JOJKHOCTHOTO
JIMIA, YCTaHOBJIEHHS €ro 00s3aHHOCTH COBEPILIHTH OIPEIEIEHHOE JISHCTBIE
WJIA MHBIM MPEAYCMOTPEHHBIM 3aKOHOM CIIOCO00M).

JIuno, 3asBuBIICce kamo0y, IMEET MPABO MOTHOCTHIO MM YACTUYHO OT-
Ka3aThCsl OT HEe, B CBOKO OYepe/b, TOCYIAPCTBCHHBIC OpraHbl, OPraHU3aIiy
WK JIOJKHOCTHBIE JIUIIA, YbH JAEHCTBUS 00XKATYIOTCS, HUMEIOT MPaBo BO3pa-
’KaTh MMPOTUB YKa3aHHBIX B jKai00e 00CTOSATEIHCTB.

JKanoba no cBoit hopme, copepk aHHIO U IPaBUIIaM ITOAAYH B LIEJIOM COOT-
BETCTBYET OOIIUM IIPaBUJIaM UCKOBOTO MIPOU3BOJICTBA, 3aKPEIUICHHEBIM CT. 242
u 243 T'TIK, HO ¢ HEKOTOPBIMH 0COOCHHOCTSIMH, 3aKperuieHHpIME T1. 29 T'TIK.

3anenenue no denam 0cob60z0 npouszeoocmea — oOpaiieHue B CyJ, CO-
Jiepkaliee npock0y 00 yCTAaHOBIIGHHWHM CTaryca TpakaaHuHa win (akra,
MMEIOIIETO FOPUINUECKOe 3HaUeHHe. [Ipedmemom 3asiBIEHUS SIBISETCS CO-
OTBETCTBYIOLIAS MPOCKOA K CYIY, OCHO8aHuem (Momueom) — 00OCTOSATENBCTBA,
CBUJIETEIbCTBYIOIUE O HAIUYMHM (haKTa MM MHOTO MPABOBOTO COCTOSHUS
1 HEBO3MOXKHOCTH €TO YCTAHOBJICHUSI BO BHECYIEOHOM MOPSIIKE, cooepica-
Huem — oTipeieNieHne crnocoba cyneOHo# 3anmThl (Mpu3HaHue HaKTa Ui co-
CTOsIHUSA (CTaTyca) rpaXkJaHHHA).

Jluno, monasiee 3asBiICHNE, UMEET IIPAaBO OTKA3aTbCs OT HEro, B CBOIO
ouepesib, 3aMHTEPECOBAHHBIC JTUIA UMCIOT IIPABO BO3PaXKATh MPOTHB 00CTOSI-
TENLCTB, YKA3aHHBIX B 3aSIBIICHUU.

3asiBiieHue 1o cBoii opme, comepaHHIo U MPAaBUIIaM IO/Ia4H B [IETIOM CO-
OTBETCTBYET OOIIMM IPaBHIIaM HCKOBOTO IIPOM3BOJICTBA, 3aKPETUICHHBIM CT. 242
u 243 TTIK, HO ¢ HEeKOTOpPBIMU 0COOEHHOCTIMH, 3aKkperuieHHsIME Ti1. 30 ['TIK.
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3asBlicCHHE MO JejlaM TPUKA3HOTO IMPOU3BOJCTBA — 3asBJICHHE O BO3-
Oy)KICHUU TPUKA3HOTO MPOM3BOJCTBA, AJPECOBAHHOE Cymy, C MPOCHOOI
0 B3bICKAHHH JICHEXKHOM CyMMBI HJIM HCTPEOOBAHUY JABUKUMOTO UMYIIIECTBA
C JIOJKHUKA 0e3 IPOBEICHHS CYIeOHOTO 3aCe/IaHus U BBI30Ba CTOPOH. [Ipeo-
Memom 3asBIICHUS SBIICTCS TPEOOBAHUE K CY/Iy O MPUCYXKICHUH JTOJDKHUKA
K WCIOJNHCHHUIO OOSI3aHHOCTH, OCHOGaHUeM — IOpUIUYecKue (HaKThl, MOJ-
TBEPKJIAOIINE 00SI3aHHOCTb JIOJDKHUKA, co0epiicanuem — Crocod cyaeOHon
3alIUTHI, OTPAXKEHHBIH B MpeMeTe 3asBieHus (MPUCYKICHUE).

JIuno, monaBuiee 3asBICHUE, UMEET MPABO OTKA3aThCS OT HETO, B CBOKO
o4epe/ib, 3aKOH HUYETr0 HE TOBOPUT O MpPaBe JODKHHMKA BO3PaXKaTh MPOTUB
00CTOATENBCTB, YKa3aHHbBIX B 3asBieHuU. CornacHo 4. 1w 4. 3 ct. 398 I'TIK
Cylbsl B TEUCHUE TPEX JHEW MMOCIe BBIHECEHUS OMpPEIETEeHHs O CyaeOHOM
MpUKa3e HAMPABISIET €r0 KOMUIO JOJDKHUKY C YBEJIOMICHUEM O BPYYEHHH.
JIo/KHUK, B CBOIO 04Yepe/ib, BupaBe B 10-THEBHBINA CPOK CO JHS MOTyUEHHS
KOITHH ONPEJIE/ICHUS HAITPABUTD B CYJI BO3PAXKEHHUsI IIPOTUB 3asIBIIEHHOTO Tpe-
OOBaHMS C WCIIOIH30BAHUEM JTFOOBIX CPEJICTB CBSI3H.

IMomaya u comeprxaHue 3asiBICHUS O BO30YXJICHUU MPUKAZHOTO MPOU3-
BOJICTBA IIOMUMO OOIIMX MTPABHMII JISl IPOLIECCYATbHBIX IOKYMEHTOB JIOJIKHBI
cooTBeTcTBOBaTh HOpMaMm cT. 395 I'TIK.

Takum 00pa3oM, B KaueCTBE CPEACTB CyeOHOMN 3aIUThI BBICTYIIAIOT PO-
HeCCyanbHble AEHCTBUS, MOCPEICTBOM KOTOPBIX IOPHIMYECKH 3aUHTEPECO-
BaHHBIC B HMCXOJIC JIeJa JIUIA OCYMICCTBISIOT 3alllUTy CBOHMX IIPaB, CBOOOM
U WHTEPECOB, OTPAKAEMBIX B UX MO3MIIUH MO Jeiy. Tak, B HICKOBOM MPOU3-
BOJICTBE 3TO BO3PAKEHUS MPOTHUB UCKA U BCTPEUYHBIN UCK, B HEUCKOBBIX — [IPO-
THUB KaJ00bI WK 3asBicHUsA. TeM He MeHee OOIIMM JIst BCEX MPOU3BO/CTB
SIBJISIETCSI UCTIOJIL30BAHKE TIPOIECCYATbHBIX BO3PAKEHUH, HAIPABIEHHBIX HA
OKOHYaHHUE TPOU3BOJICTBA T10 JIeNTy 0e3 BhlHeCeHHs pemieHus (onpeaeeHus
0 cyedHoM miprkase). OCHOBAHUS IPUMEHEHHS MTPOIIECCYATbHBIX BO3paXKe-
HUMH, KaK TMPaBUJIO0, MPUMEHSIOTCS CYIOM 0 COOCTBEHHON UHUIMATHUBE U HE
TpeOyIOT 00sI3aTeIEHOTO BOJICU3BSBICHUS. MaTepuabHO-TIPABOBEIC BO3pa-
JKEHUsI CYIIECTBEHHO OTJIMYAIOTCS B KJKIOM MPOU3BOJICTREL.

YHUBEpCANBHBIA XapaKTep TPaKIaHCKOTO CYIONPOU3BOICTBA 00eCIIeuu-
BaeT CyNeOHYIO 3alUTy Pa3HOPOMHBIX MPaB, CBOOOT M UHTEPECOB TPaKIaH
B Pa3MYHBIX MPOU3BOACTBAX MOCPEICTBOM MPHUMEHEHUS YCTAHOBIEHHBIX
B 3aKOHE CPEJICTB CyJACOHOM 3aIUTHI.

1 Cm.: I'paxnancknii mpouecc. O6mas gacts. — C. 465.
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T'saBa 17

IIPOILIECCYAJIBHBIE I CYJEBHBIE IOKYMEHTBL
CYIEBHA I KOPPECIIOHIEHIIVISI

17.1. Ob1pe MosI0>KeHMsI 0 IPoLecCyaIbHBIX

M cyaeOHbIX JOKyMeHTax.

PexBM3UTHI MpoLeccyaJabHbIX JOKyMEHTOB

¥ IOpANOK BHeCeHMsI B HMUX McrpaBiaeHnii. [IpoTokosisl

CornacHo cr. 108 I'TIK mponeccyanbHble (akThl BBICTYNAOT B (hopme
MPOLECCYANbHBIX JACHCTBHN, MOCPECTBOM KOTOPBIX YYACTHUKH TPaXkIaH-
CKOTO CY/IOMPOHM3BOJICTBA OCYIECTBILSIIOT MPUHAICKAIME UM MPaBa U KC-
MOJTHSIFOT O0SI3aHHOCTH, & TAKXKE MPOLIECCYATbHBIX COOBITHIA.

OO0 OCHOBHBIX MPOLECCYANBHBIX (PAKTaX COCTABISIOTCS MPOLIECCYab-
HbIEC IOKYMEHTBI, B (JOpMY KOTOPBIX B IFOOOM CiTydae 0ONeKaroTCs 3asBICHHS
U XOJIaATalCTBA CTOPOH, IPYTHX IOPUIMYCCKU 3aHHTEPECOBAHHBIX B HCXOJIC
JIeT1a JInLI, TipeAHa3HAYeHHbIC I Tepefadn Cyay, ¥ Cy[AeOHbIe TOKYMEHTHI
B (popMe CyneOHBIX MOCTAHOBICHHI U MPOTOKOJIOB, COCTABISEMBIX COOTBET-
CTBEHHO CYJIOM HJIM CeKpeTapeM Cy[eOHOro 3acenaHus (cekperapem cyneob-
HOTO 3acelaHusl — TOMOUIHUKOM CY/IbH), & TAKXKE JIOKYMEHTbI, COCTABJISIEMbIC
B HCTIOJTHUTEILHOM H TIPUKA3HOM TIPOHU3BOJICTBE.

IIpoueccyajibHbIe JOKYMEHTBI HCXOAAT OT YYACTHUKOB TPaXKJaHCKOTO
CYZIONIPOM3BO/ICTBA (HAIPUMEp, HCKOBOE 3asBICHUE, BO3PAKCHHUSI OTBETUHKA
MPOTHB UCKa, KacCallMOHHAs jkaoba u T. 1.). [ paxxaaHckoe mporeccyab-
HOE 3aKOHOJIATETIbCTBO COMCPIKHUT CIICUATIBHbIC TPEOOBAHUS K COJCPIKAHHIO
MIPOIECCYANTbHBIX JJOKyMEHTOB. Tak, cormacHo ct. 109 I'TIK kasxprit mporiec-
CyaJIbHBII JIOKYMEHT JIOJKEH CONepIKaTh CISAYIONHE PEKBU3HTHL

HAMMEHOBAHHE Cy/a, B KOTOPBIi OH MOAAETCS;

HAMMEHOBAHHE U MECTO KHUTEIBbCTBA (MECTO HAXOXKACHHS) MOATENS 10~
KyMEHTA4, a TAKXKe ero MPeICTABUTEJIS, €CIIH MPOIIECCYaTbHbBIH JOKYMEHT MO-
JIaeTCs IPEACTaBUTENeM (MX KOHTAKTHBIE TeNe(OHbI, (haKChl U MEKTPOHHBIC
anpeca (Mpu UX HAIUYUH));

HAMMEHOBAHHE U MECTO YKUTENBCTBA (MECTO HAXOXKICHHS) (KOHTAKTHBIC
TenedoHBI, (hakchl U ANEKTPOHHBIE aapeca (MpU UX HATMYKMHN)) UMEIOIIHUX He-
MOCPEICTBEHHbBIH HHTEPEC B UCXOJIE Jefa JIHII,

HaMMEHOBAaHHE JOKyMeHTa (HCKOBOE 3asiBICHHE, kKajo0a, 3asBJCHHE,
BO3paXKCHHE MPOTHB MCKA U T. 11.);

CYIIHOCTb 3asIBJICHHOTO TPeOOBAHUS MIIH XONATAHCTBA, a TAKKe uX 000-
CHOBaHHE;

1 OcHOBHBIE MOJIOKEHHS O JAHHBIX (haKTax PacCMOTPEHBI B i1, 3 «I paskJaHCKHeE TIPOLecCy-
aJIbHBIC IPABOOTHOLICHNUS U UX CYOBEKTHI».
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TiepeyeHb NPHUIIOKEHNH;

TIOAITMCH MO/IATelIsl TOKYMEHTA WITH €r0 MPEICTaBUTENSI U J1aTa IToJaqH.

3aKOHO/IaTEIbCTBOM MOTYT OBITH NPEIYCMOTPEHBI M JPYTHE IOTOIHH-
TeNbHBIE TPEOOBAHUS K COJEP)KAHMIO MPOIECCYabHBIX NOKYMEHTOB. Tak,
OJ151 UCKOBO2O NPOU3600cmea OHU U3NoxeHsl B cT. 243 T'TIK (nampumep, Tou-
HOe 0003HaueHHe TpeOOBaHMH UCTIIA, @ €CITU TPEOOBAHUSI SBISIOTCS UMYIIE-
CTBEHHBIMH, TO U IIEHa MCKa, (haKThl, KOTOPGIMU UCTEI] 000CHOBBIBAET CBOU
TpeOOBaHMS; AOKAa3aTeIbCTBA, MTOATBEPIKIAIONINE KKIBIA U3 YIOMSHYTHIX
¢bakToB; TpeboBaHus 00 00CCHICUCHUH HUCKA W T. IL.). [ HEeUcKoevix npo-
u3600cme TPeOOBAHMS K COJCPXKAHHUIO IIPOLECCYaNbHBIX JOKYMEHTOB H3-
noxkeHsl B HopMax 1. 29-31 T'TIK, peraMeHTHPYIOIUX MPolecCyaIbHY0
JIeSITeNHOCTD 110 KOHKPEHTHIM KaTeropsiM IpakIaHCKUX jen. Hampumep,
B NPOM3BOJICTBE T10 JIeJIaM, BBITEKAIOIINM M3 aAMUHHUCTPATHBHO-ITPABOBBIX
OTHOUIEHHH, NP COCTABJICHUH >KaJOObI HA OTKa3 OPraHOB 3allMCH aKTOB
TPaKAAHCKOTO COCTOSTHHSI BHECTH HMCIIPABIICHHSI MJIM M3MEHEHUs B aKTOBBIE
3amcH HeoOXOMMMO YKa3aTh, KAKMM OpPTaHOM ObUIa IPOW3BE/IEHA 3aIiCh, B
YeM 3aKJII0YaeTcsl €€ HeMPaBUIbHOCTh, KAKMMH JI0Ka3aTeIbCTBAMH 3TO IOA-
TBEPXKJIAETCS U M0 KaKUM MPUYMHAM OBUIO OTKa3aHO B €€ HCIPaBICHUH WIIH
usmenennu (ct. 349 I'TIK). B ocobom npouszsodcmee NOTIOTHUTEBHBIE TPe-
OOBaHUsI K COAEPKAHUIO MTPOIECCYATBHBIX IOKYMEHTOB yCTAHOBIICHBI:

JUISL 3asIBJICHNH 00 yCTaHOBJICHUH (DAaKTOB, NMEIOLIMX IOPHIMYECKOE 3Ha-
yenue (ct. 366 I'TIK);

3asBJICHUH O MPWU3HAHWM TPaXJaHWHA OE3BECTHO OTCYTCTBYIOIIMM HIIH
006 o0bsBneHNH rpaxaaHuHa ymepumm (ct. 369 I'TIK);

3asIBJIEHUI O IPU3HAHUM T'pakKAaHIHA OTPAHUUEHHO JIEeCIIOCOOHBIM HITH
HegeecnocobHbM (cT. 373 I'TIK);

3asIBJICHUH O MPU3HAHWUH JABM)KUMOM Bell OeCX03sHOM 1 TPU3HAHWUY TIpa-
Ba KOMMYHAaJIbHOH COOCTBEHHOCTH Ha HeJIBIXUMYIO Belilb (cT. 379 I'TIK);

3asBJICHUI O MPU3HAHUHU HACJIEACTBA BEIMOPOUYHBIM (cT. 381 I'TIK);

3asBJIEHUH O BOCCT@HOBJIEHHH IIPaB MO JOKYMEHTaM Ha MpPEeIbSIBHUTEIS
(ct. 384 T'TIK);

3asBJICHUH O TMPUHYJUTEIHFHON TOCIUTAIM3ALUKA M JICYCHUH TpakiaH
(ct. 391 I'TIK);

3asBJIEHUH O HalpaBIEHHU TPaKJaHWHA B JIEYEOHO-TPYHOBOH IMpodu-
nakropuii (ct. 393° I'TIK);

3asiBIIeHu 06 ycbiHOBIeHUH (yrnouepennn) pederka (cr. 3932 TTIK) u T. 1.

B npuxaznom npouzeodcmee ipu nojiade 3asBICHUsI 0 BO30YXICHUH JaH-
HOTO TPOU3BOACTBA yuuThIBatoTcsa TpedoBanus ct. 395 I'TIK. CBoun ocoben-
HOCTH MMEIOTCS U TIPU COCTABJICHWH KAaCCAI[MOHHBIX M HAJA30PHBIX JKaI00
win niporectoB (cT. 409, 438 T'TIK), a Takxke 3asiBieHUI 00 OTMEHE pElICHUS
tpereiickoro cyna (ct. 4582I'TIK) u tpynoBoro apburpaska (ct. 4587 I'TIK).
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ComnachHo ct. 110 I'TIK mporieccyallbHBIN TOKYMEHT TONACTCS B CYI C
KOIIUSIMU TI0 YHUCITY JIUI], UMCIOIUX HEMOCPEICTBEHHBI UHTEPEC B UCXOJE
Jiena, KpoMe TOTO, CyZIbsi MOXKET, HCXOMISl M3 CIIOKHOCTH M Xapakrepa Jiena,
MoTpeOOBaTh OT ITOJATEIS MPOIECCYaTbHOTO JJOKYMEHTA U KOIIMHY TpHjiarae-
MBIX K HEMY JTJOKyYMEHTOB JIJISl TIepEIauyl JAHHBIM JTHIaM.

Cyn, yCTaHOBUB, YTO ITPOLIECCYATBHBIN JOKYMEHT IoaH 0e3 CoOIIoneHns
TpeOoBaHMiA, M3NOKEHHBIX B 1. 1-3, 51 7 9. 1 c1. 109, ct. 110, u. 2 1 3ct. 243,
4.1, 2udcr. 458%nu. 1, 2 u 4 cr. 4587 I'TIK, win He oIuIaueH rocy1apcTBeH-
HOW MONIUTMHOM, BEBIHOCUT MOTHBHPOBAHHOE OIIPEICTICHHE 00 OCTABICHUH JI0-
KyMeHTa 0e3 JIBIKEHHsI, O YeM M3BEIAET IOAaTeNs JOKYMEHTa 1 IIPeIoCTaB-
JISIET eMY CPOK JUTs ucrpasienus Heaocrarkos (ct. 111 T'TIK).

JIOKyMeHT, HCTIpaBJICHHBIH B COOTBETCTBHU C YKa3aHUEM CY/Ia, CYUTACTCS
MTOJTAHHBIM B JICHB IIEPBOHAYATILHOTO €T0 MPEICTABIICHUS B CY/I, €CIIH HHOE HE
ycranoriieHo [ TIK. B mpoTHBHOM CiTydae JOKYMEHT CUUTACTCS HETIOAaHHBIM
1 BO3BpAIllaeTCs IIO/IATEII0, OHAKO ATO HE BIMSET Ha NOBTOPHOE 00 paleHne
B CY/ I10 IaHHOMY JIEJTy.

Cyne6HbIe TOKYyMEHTBI TIPEICTABIISIOT COO0 Cy/IcOHBIC TOCTAHOBIICHUS
B BHJIC PCIICHUI, ONPEICICHUN W MMOCTAHOBIICHUN CYJIOB BCEX WHCTAHITUM,
MIPOTOKOJIBI, & TAKKE JIOKYMEHTHI, COCTABIISICMBIC B MCIIOJIHUTEIIEHOM, OCO-
0OOM U TIPUKA3HOM TIPOHU3BOJICTBE.

IMocTraHoBIEHUS Cya NIEPBOW WHCTAHIIMU BBIHOCSATCS B BUJIC PCIICHU,
B KOTOPOM COZIEP>KaTCsl OTBETHI Ha 3asIBJIICHHBIE TPEOOBaHMsI, B pe3yJIbTare pac-
CMOTPEHHUSI Cy/IOM TIEpPBOW MHCTAHIIMH JIeNa 10 CYIECTBY HJIH ONpEeeeHHs,
KOTOPBIM SIBJISIETCS BCAKOE CylIeOHOE MMOCTAHOBJICHUE CY/IOB BCEX MHCTAHITUM,
KpoMe CyIeOHBIX MOCTaHOBICHUH, MpUHATHIX [Lmerymom u [lpesuamymom
Bepxosaoro Cyna Pecniyonuku benapycs, npesuanymMaMu 00nacTHbIX, MUH-
CKOTO TOPOJICKOTO CYAOB IO pe3yJibTaraM HMPOBEPKU CyIeOHBIX ITOCTAHOBIIE-
HUH B TIOpSIIKE HAJ30pa, a TakKe CyJCOHBIX MOCTAHOBIEHHWH Cyla IepBOi
WHCTaHIMH, PacCMOTPEBIIETo JIEJ0 MO CyIIECTBY. Tak, Hampumep, 1o pe-
3yJIBTaTaM IepecMOoTpa PEIICHUN Cy/IOB IMEPBOI HHCTAHIMH, HE BCTYITHBIITHX
B 3aKOHHYIO CHITY, CY/Ibl KacCaIlMOHHON MHCTAHIIUM BBIHOCST OIPEIICIICHUS.
CyneOHast KoJuterusi o rpaxaanckuM jaenam Bepxosroro Cyna Pecriyommku
Benapyce B HaJ30pHOM ITPOHU3BOJICTBE TAK)KE BBIHOCUT ONpe/IeSICHUE.

B mpuka3HOM MPOU3BOJCTBE CYICOHBIMU JOKYMEHTAMHU SIBIISIOTCS OI-
pelneneHus o cyAeOHOM IPHUKa3e M O €ro OTMEHE, B HCIIOIHUTEIEHOM ITPOH3-
BOJICTBE — UCTIOTHUTEIILHBIC JIUCTHI M Pa3IMIHbBIC ONPEIICIICHHsI, PHHUMAC-
MBIE Cy/IOM Ha 3TOH CTaJUH CYJIONPOU3BOJICTBA.

CyneOHble MOCTAHOBJIEHHS O CBOEH CTPYKTYpE COCTOSIT M3 BBOJIHOW,
onucareabHOW, MOTUBUPOBOYHOMN U PE30JIIOTUBHOMN YacTeil.

Bo 6600H011 wacmu cyneOHOTO MOCTAHOBIICHNS YKa3bIBAIOTCS HAUMEHO-
BaHUE U COCTAB CYJIa, BEIHECIICTO MOCTAHOBIICHUE, BPEMsI U MECTO €r0 BEI-
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HECEHHs, HAINMEHOBAHUE CTOPOH U IPYTHe FOPUANYECKH 3aHHTEPECOBAHHBIC
B MCXOJIE JIeJIa JINNA U UX ITPEACTaBUTENH, TPOKYPOP, TPEAMET pa3periacMoro
crnopa. B onucamenvroti uacmu —00CTOSTENBCTBA JIENa, a TAKXKe TPEOOBAHUS
WITH BO3PKEHHUSI CTOPOH M IPYTHX FOPHIMICSCKH 3aHHTEPECOBAHHBIX B HCXO-
nie nena un. Momueupogounas 4acms CONEPXXUT (HaKTHUECKOE U IIPABOBOE
000CHOBaHHE BBIBOJIOB, CJEIAHHBIX CYJOM II0 UTOTaM PAacCMOTPEHUS Jea,
M COCTaBIISAETCS [0 MHUIIUATHBE CY/a WU B CIy4asx, MPSIMO MPeIyCMOTPEH-
ubix B ['TIK. Tak, Hanpumep, ero cocTaBieHHe 0053aTeIbHO B KaCCAllHOHHOM
OIPEe/IeNICHUH 1 HAJ[30PHOM TTOCTaHOBJICHHU.

Pezontomuenasi wacms — BBIBOZ CyJja O TOM, KaK pa3pereHo JeJo.

CornacHo 1. 16 ct. 1 mpoTokos — 3T0 CyAeOHBIN TOKYMEHT, B KOTOPOM
B mopsiake, ycranosineHHoM ['TIK, oTpaxaroTcs U yaoCTOBepsrOTCS (hakT
MIPOM3BOJICTBA MO TPAXKIAHCKOMY ANy, COJIEp)KaHHE U Pe3YJIbTarhl MpoIiec-
CyaJbHBIX JieiicTBHI. OH COCTABIISAETCS O KAXKJIOM CyJAeOHOM 3aCeIaHuu Cyna
MePBOI MHCTAHIINY, & TAKXKXE O KAKIOM OTACIBFHOM MPOLECCYaTbHOM Jeii-
CTBUU Cy/ia MepBOil MHCTAHIMHK, HATpUMEp MpH ocMoTpe Ha mecte (cT. 206,
210TTIK), nompoce cBumerens B Mecte ero npedbiBanus (4. 2 ct. 188 I'TIK),
BBITIONTHEHHH cynebHoro nopydyenus (ct. 238 I'TIK) u B qpyrux ciaydasx.

B npoTokore TOMmKHBI H3IaraThesl MpoLecCcyalbHbIe ACHCTBHS B TOM I10-
psiiKe, B KAKOM OHHM UMENH MECTO, a TAK)KEe YCTAHOBJICHHBIC TIPH UX MIPOU3-
BOJICTBE CYIIECTBEHHBIE IS Jlefia DaKThl M 3asBICHHS JIUII, YIaCTBOBABILINX
B TPOM3BOJICTBE ITUX JACHCTBHH, YTO MO3BOJISIET MPH MTPOBEPKE CyIeOHBIX MO-
CTAHOBIICHUH B MOPSIKE CyIeOHOTrO MM MPOKYPOPCKOTO HaA30pa OLICHUTD
MPaBUJIBHOCTh PACCMOTPEHHUS M Pa3pelieH s Jiefia HIKECTOS UM CYIOM.

[Iporokonbl cyneOHOTrO 3aceqaHusl HE COCTAaBISIIOTCSA IO JejlaM, pac-
CMAaTPHBACMbIM B CYJaX B KAaCCAIIMOHHOM M HAJI30PHOM MOPSJIKE, a TAKKe
B MPHUKAa3HOM MPOU3BOJICTBE, B OCTAJbHBIX CIydYasX ero OTCYTCTBHE B JieJe
BeJleT K OTMEeHe penieHus. MCKITFoueHne MOTYT COCTaBUTh CITydyau, KOraa Cyj
KacCallMOHHOW WHCTAHIIMU HCCIEYeT U OLICHUBACT HOBBIC JIOKA3aTENbCTBA,
KOTOPbIE JODKHBI (PUKCHPOBATHCSI B TPOTOKOJIE.

Conepxanue npotokona ompezaeneHo cr. 174 T'TIK. B coorBercTBuM €
HEll B MPOTOKOJIE IOMKHBI OBITh OTPAYKEHBI:

1) rox, MecsIl, YUCII0 U MECTO CYACOHOTO 3aCeIaHus;

2) Bpems Hayalia U BpeMsi OKOHYaHUsI CyIeOHOTO 3ace/aHus;

3) HauMmeHoBaHUe cyna, (pamunusi, COOCTBEHHOE UMs, OTUYECTBO CYIbH
U cekperaps cyaeOHoro 3acenanust (cekperaps cyneGHOro 3acefaHus — Mo-
MOIIHUKA CY/bH);

4) HaMEeHOBaHUE JIeNa,;

5) cBeieHus 0 SIBKE YUYACTHHUKOB IPaXKIaHCKOTO CYIONPOU3BO/ICTBA H JIaH-
HbIC O MX JIMYHOCTH,;
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6) cBeeHHs O Pa3bICHEHHH CYIOM YYaCTHUKAM IPaXKIAHCKOTO CYIOMpPO-
W3BOJICTBA MX IPOIECCYaTbHBIX PaB M 00513aHHOCTEH;

7) 3asBICHHS U XOIATAHCTBA FOPHUIMYCCKH 3aHHTEPECOBAHHBIX B HCXO/IC
Jiena JIvI;

8) 00bsicCHEeHHS M MHEHHs HOPUIUYCCKH 3aMHTEPECOBAHHBIX B HCXOIC
Jiena JIMI, TTOKa3aHHs CBUJIETENEH, 3aKII0UEeHHs IKCIIepTa, IMOSICHEHNUS Clie-
LUaJIMCTa, AaHHBIE OCMOTpA, MPOCIYIINBAHHUS 3BYKO3alMCH M IPOCMOTpA
BHIC03AITNCH, PE3YJBTAThI ONIO3HAHMUS U CYJIeOHOTO IKCIIEPHMEHTA,

9) pacrnopsbKeHHsI CybU U OTIPEICNICHNUs], BBIHECCHHBIC B 3aJie CyAeOHOT0
3ace/laHus,

10) 3akmroueHusI pe/icTaBUTENCi TOCYTApPCTBEHHBIX OPraHOB;

11) coneprxanue cyneOHBIX MPEHUIT U MHEHHE IPOKYPOPa;

12) cenenns 06 omIalieHUH CyJCOHBIX TIOCTAHOBICHUM, O Pa3bICHEHUH
cozieprKaHusl, OPsIKa U CPOKa UX 00XKaJIOBaHMS,

13) cBeneHuUs 0 Pa3bACHECHUH IOPUIMUYECCKU 3aHHTEPECOBAHHBIM B HCXO/IC
Jieria JINIaM 1paBa Ha 03HaKOMJICHHE C ITPOTOKOJIOM U TTOpsi/IKa IPUHECEHHS
3aMeYaHuil Ha Hero;

14) nata cocraBaeHUs TPOTOKOINA.

IOpuauyeckn 3auHTEpecOBaHHBIE B MCXOJE JIeNa JIMIa MOTYT XOJaTai-
CTBOBATh O BHECEHUH B IIPOTOKOJI OIPEEIICHHBIX 00CTOSITEIHCTB, KOTOPhIE
OHH CUHMTAIOT CYIIECTBEHHBIMH JUIs Jienia. VX oObsiCHeHUsI, a TaKKe MoKas3a-
HUSI CBUJIETENEH M MHBIX YYaCTHUKOB IPOIIecCca 3aMMChIBAIOTCS B IPOTOKOJIE
OT MEpPBOT0 JIMILA, TIOCIIE YETO CyAbsS MOXKET MPEATIOKHUTD IOJNUCATHCS B IPO-
TOKOJIE II0J] 3aIIMCELI0 T€X OOBSICHEHHMH UM [MOKa3aHUM, a TaK:Ke 3asBIICHMUIA,
C/IeNaHHBIX MU B CyJIeOHOM 3aceaHuH.

Bce n3meHenus, ucnpasieHust ¥ 100aBIeHNs, CAETaHHBIE B TEKCTE MPO-
TOKOJIA, JIOJDKHBI OBITH OTOBOPEHBI Cpa3y e MOCIIe COOTBETCTBYIONIEH NpaB-
KM WIH B KOHIIE MIPOTOKOJIA U 3aBEPEHBI TOIIHCIMU CyIbH M CEKpeTaps Cy-
JeOHOTO 3aceaanus (cexperaps CyIeOHOro 3acelaHus — OMOIIHHUKA CYIbH).
C nenplo obecrieueHust OOJTBIEH MOIHOTHI M IOCTOBEPHOCTH POTOKOJIA CY[T
TaKXe NMEET MPaBO UCIIOJIB30BaTh CPE/ICTBA 3ByKO3AIIHCH.

[Iporokon nomkeH OBITH COCTaBJIEH W MOANKMCAH C YKa3aHHEM JaThl He
TIO3/IHEE CIIEYIOIIErO JIHsI, @ IO CJIOKHBIM JIeNaM — B TeUeHHUE IISITH THEH 11o-
CcJle OKOHYaHUs Cy/1eOHOTO 3aceaHusl MITH COBEPLICHHS OT/EIBHOTO IpoIec-
CyasibHOTO AefcTBHs. O CpoKax COCTaBIIEHHS TPOTOKOJIA U IPAaBE Ha 03HAKOM-
JICHHE ¢ HUM 00BsBIsIeTCs pu omtamenun penrenust (4. 3 ct. 175 I'TTK).

CocraBisieT MPOTOKOJI CeKpeTaph CyAeOHOro 3acemanus (cekperapb cy-
NeOHOTO 3ace[aHusi — MOMOIIHUK CYAbH), OMHAKO KOHTPOJb 3a MPaBHIIb-
HOCTHIO M CBOEBPEMEHHOCTBIO €r0 COCTAaBJICHHUsI BO3Jaraercs Ha Cy/Ablo
(mpezncenarenbCTBYOLIETO B mporiecce). Eciu y cynpu u cexperaps cyneOHo-
ro 3acemanust (cekperapsi CyneOHOro 3acelaHusl — MOMOIIHUKA CYAbHU) BO3-
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HHKJIM Pa3HOIVIACHUS I10 TIOBOAY COACPIKaHUS MPOTOKOJIA, MOCICAHHI BIIpaBe
MPUIOKHUTH K MMPOTOKOJIY CBOW 3aMedaHus. B cBOIO ouepenb, Cymbs CBOE He-
coriacue ¢ HUMH OOs3aH MOTHUBHPOBATE B ONPE/EICHHH, KOTOPOE BMECTE C
3aMEYaHMsIMU ceKpeTapsi (cexperapst CyqeOHOro 3aceIaHus] — MOMOIIHHUKA
cyapu) npuobmiaercs k aeny (ct. 30 ['TIK).

[IpaBoBOE 3HaYeHME MPOTOKOJI KakK CyJAEOHBIH JOKYMEHT mpuoOperaer
HocJie NOAIUCAHNUS CYJIbEH U ceKkpeTapeM cyeOHOro 3acefanus (cexperapeM
cyZeOHOTO 3aceaHus — MOMOIIHUKOM cyabH) (4. 3 ct. 175 I'TIK).

IOpunnuecku 3aMHTEpeCOBaHHBIC B MCXOJE JIeNa JIUIA B TEYCHHE TPeX
JIHE mocie MOAMMCaHuUS IIPOTOKONA MOTYT HOJATh 3aMeYaHHs Ha HEro, KOTo-
pble pacCMaTpPHUBAIOTCS CyAbel B 5-THEBHBII CPOK co JHS UX moaayn. Cora-
CHBUIKCH C 3aMEYAHHUSMH, CY/IbsS BEIHOCUT ONPEEICHNE O MPUOOIICHHH UX K
MPOTOKOJY, B MPOTHBHOM CJIydae BBIHOCHT OMpe/ieeHre 00 X OTKIOHCHHUH,
KOTOpOE BMECTE C 3aMEYaHUsIMH NTPHOOINaeTcsl K Marepranam aena. [locne
9TOrO 3aMHTEPECOBAHHBIC B MCXOJIE Jieia JINIA MOTYT U3JIOKHUTH B Kaccaly-
OHHOM MITH HA/I30PHOI 3ka100e MPUYHHEI CBOETO HECOINIACHS C OTIPE/IeIICHH-
€M CyIbi 00 OTKJIIOHCHUH 3aMedyaHuii Ha mpotokon (ct. 176 T'TIK).

17.2. CyneOHasa KoppecIOHOEHIINs, ee JOcTaBKa M Bpy4deHue

Peanusarmst yuacTHUKaMH TPaskKIaHCKOTO Cy/IOIIPOM3BOJICTBA CBOUX ITPOLIEC-
CyaJIbHBIX TIPaB U BBINOIHEHHE BO3JIOKEHHBIX HA HUX 00S3aHHOCTEH BO MHOTOM
3aBHCAT OT UX IPUCYTCTBHS Ha CyieOHOM 3acenanuu. C 1enbio MHPOPMUPOBAHHS
YUYaCTHHKOB I'P)KIAHCKOTO ITPOLIEcca O BpPEMEHU U MecTe Cy[eOHOro 3ace/iaHust
WIHA O TIPOBEIEHUH TPOLIECCYaTIBHOTO JISHCTBHS BHE €TI0 3aKOHO/ATENb 00s3al1
Cy CBOEBpEMEHHO MH(OPMUPOBATH MX C MOMOIIBIO CyIeOHBIX TTOBECTOK HIIU
cyneOHbIX n3BeleHui. Jlannas o0si3aHHOCTB cyna npeaycMmorpena ct. 267 I'TIK,
HO €CTh M UCKITIOYeHHs1. Tak, Jiena o0 pacTop>KeHUH Opaka ¢ JIMLaMu, Ipru3HaH-
HBIMU B YCT@HOBJIICHHOM 3aKOHOM TOpSIKE OE3BECTHO OTCYTCTBYIOLIMMHU MU
HeJIeecrioCOOHBIMH, PacCMaTpUBaroTCs Oe3 BHI30Ba OTBETUHKA B CYI.

O0s13aHHOCTH M3BEIIEHNS JISKUT Ha Cy/IE ¥ B TOM CIIydae, €CJIU B JIeJIe eCTh
XO/IaTalCTBO JIMIIA, IMEIOIETO HEeMOCPEACTBEHHBIH HHTEPEC B UCXOE JIena,
0 pacCMOTPEHHH Jea B ero OoTcyTcTBHe. Tak, cormacHo 4. 1 ct. 334 T'TIK
JIETI0 MOXKET OBITH PACCMOTPEHO CYAOM B MOPSAKE 3a049HOTO ITPOM3BOCTBA
B CJIydac HEsIBKH B Cy[IcOHOE 3aceiaHNe OTBETUHKA, a [TPY YYaCTHH B Jielie He-
CKOJIBKMX OTBETYHKOB — B CJIy4ae HESIBKH B Cy[IcOHOE 3ace/JaHie BCEX OTBET-
YHMKOB, €CJI OHH OBIIM HAJUIEXKAIINM 00pa30M M3BEIIEHBI O BDEMEHU U MECTE
cyneOHOTO 3aceaHusl, HO He COOOIIMIIN 00 YBXKHUTEIbHBIX IIPUYMHAX HESIBKU
1 HE TIPOCHIIM PACCMOTPETH JENO B UX OTCYTCTBHE, JIMOO €CIIU CyJl IIPU3HAET,
YTO OTBETYMKH YMBIIIIEHHO 3aTATUBAIOT TPOM3BOJCTBO 110 JETY.

IOpuanyecku 3anHTEpecOBaHHbIE B HMCXO/E Jlela JIMIa UMEIOT IpaBo
CaMH OTIPEJIETIATh, SIBISITHCS UM B Cy/ WIIM HET, €CITH 3TO MPSIMO HE yKa3aHO
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B 3aKOHE, [I03TOMY OHH U3BELIAIOTCS], 4 CBUJICTEIIH, IEPEBOTUNKHY, CIICIHAITH-
CTBI, 3KCIIEPTHI B Cy/ BBI3BIBAIOTCS, TaK KaK MX MPUCYTCTBUE HA CylneOHOM
3ace/[aHiu 00s3aTeNbHO U UX OTKA3 MO3BOJISET CYMy MPUMEHSTh K HUM MEpBI
BO3/ICHCTBHS, HATPUMED B BUJIC MPUBO/IA.

VBeZIOMIIeHHE YYaCTHHKOB Iporiecca B cootBercTBur co cT. 143 T'TIK ocy-
HIECTBISETCS CyNCOHBIMH TTOBECTKAMH, 3aKa3HBIMH MUCHMAMH C YBEIOMJICHH-
eM 0 Bpy4eHuH, TenedoHorpaMmamu i tenerpammamu, CMC-coobiieHreM,
C WCTIOJIh30BaHMEM (DaKCUMIITEHOM CBSI3U, TIOOATBHON ceTr MHTepHET, B ToM
YHCIIe HIEKTPOHHOW MOYTHI, IOMYCKAET UCTIONB30BAHNE U MHBIX CPEICTB CBSI3H,
o0ecreunBaroIMX (PUKCHPOBAHKE U3BELICHUS HITH BbI30Ba. [10 HEKOTOPHIM Je-
JIaM Cy/I IPH MOJITOTOBKE JIeNa K CyZIeOHOMY pa30UpaTesibCTBy BEIHOCHT OMpee-
JIEHHE O IMyOIIMKAIIMK 32 CUET 3asIBUTEIIS] B MECTHOH ra3eTe, HallpuMep 10 JeaM
0 BOCCTaHOBJICHHH TPaB 10 JOKyMeHTaM Ha npeabssutens (ct. 385 I'TIK), a mo
JieNaM O TIPU3HAHUU TPaKIaHHHA 0E3BECTHO OTCYTCTBYIOIIUM HIIH 00 OOBSB-
nenun rpaxaannHa ymepiiuM (ct. 370 T'TIK) — u B pecmyOnMKaHCKOM rasere.
Ha cpok, yka3aHHBIi B yOIHUKAINK, TIPOU3BOACTBO IO JIETy IPUOCTAHABIIMBALT-
cst. [TyOnuKanust B evar sBJIIeTCs HAIISKAIMM H3BEIICHHEM HITH BBI30BOM.

VBeIOMIICHHS TOJDKHBI OBITh HATIPABJICHBI C TAKHM PACYETOM, YTOOBI y4acT-
HHKH TIPOLIECCa B CYy/Ie MIEPBON WM KACCAIMOHHOW MHCTAHIIMI UMETH BO3MOX-
HOCTb SIBUTBCS B Cy/l K HA3HAYEHHOMY BPEMEHH M TPU HEOOXOIMMOCTH TIO/Ir0-
TOBHUTHCS K yuacTuio B jiefie (4. 5 ct. 143, cr. 413 I'TIK). B cBoto ouepess, B Cya
HA/I30pHOM UHCTAHIMH JIUIIA TIPUITIAIIIAIOTCS C TEM PACYETOM, YTOOBI OHU MOTIIH
MPEJICTABUTH B CYI MIHCHMEHHBIE OOBSICHEHHS Ha TIPOTECT C MPHJIOKCHHEM He-
00XOIMMBIX JIOKYMEHTOB KO BpeMEHHU paccMoTpenus ena (4. 2 ct. 443 I'TIK).

[NoBecTka WM U3BELICHHE JOCTABISIFOTCS MTOYTOH H3BEIAEMOMY HIIU BbI-
3bIBAEMOMY I10 aJIpecy, YKa3aHHOMY CTOPOHOH HMJIW MHBIM YYACTHHKOM JaH-
HOTO TPKJIAHCKOTO CYAOMPOU3BOJCTBA, U, €CIIH JIUIO (HaKTHUCCKU TaM He
MPOKUBAET, TO MOBECTKA HAMPABISACTCS [0 MECTY €ro padoThl, a €CIH 3TO
IOPUINYECKOE JIUIIO, TO MO MECTY ero HaxoxaeHus. OTHOBPEMEHHO ¢ cyne-
HOIl MOBECTKOH Cy/bsi HAMTPABISIET OTBETYMKY KOIHIO MCKOBOTO 3asIBIICHUS,
a B HEOOXOMMBIX CITy4asiX — U KOIUH MPHUIIOKEHHBIX K 3asBJICHHIO IOKYMEH-
TOB. B ciyuae eciu oHa afipecoBaHa MCTILy — KOIIMU MUCbMEHHBIX 00bsCHE-
HHI OTBETYHKA, €CIIM OHU MOCTYIIMIH B CYI.

Cyne6Has TOBECTKA JIOJDKHA COMICPIKATh CIISIYIOIIHE OCHOBHBIC PEKBH3HU-
TBI, KOTOPBIE COMEPIKAT U PYTHe U3BEUICHUS Cy/a:

HarMEHOBaHHUE CY/a U €TO ajipec;

yKa3aHHEe MeCTa U BPEMEHH SIBKH;

HaMMEHOBAHUE JIelIa, TI0 KOTOPOMY MPOU3BOIHUTCS BHI3OB;

YKa3aHHe JIMIA, BEI3BIBAGMOTO B CYII, €T0 aJIpec, a TAKXKe B KAYeCTBE KOTO
OHO BBI3bIBACTCS,

IpH HEOOXOIMMOCTH — MPEUIOKEHHST YYaCTHUKAM TPaKIaHCKOIO CYyIo-
MPOU3BOJICTBA MPEICTABUTH BCE UMEIOIINECS Y HUX JI0KA3aTeNbCTBA MO JENy;
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yKa3aHue Ha 00s13aHHOCTb JIMIA, IIPUHSBIIETO MOBECTKY B CBS3H C OTCYT-
CTBHEM ajpecara, IIpy NepBOi BOZMOXKHOCTH BPYUHUTh €€ aJ[pecary, a TaKkxke
ykazaHue Ha nocnencteus Hessku (ct. 144 I'TIK).

CynebHasi KOppeCIOH/IHIIS, TIPOLIECCYalIbHbIE U CyAeOHbIE JOKYMEHTHI
MOT'YT Bpy4arhCs ajpecaraM Kak B TOMELIEHUH Cy/a, TaK U MOCPEJICTBOM 3a-
Ka3HOTO MHMChMa HJIH )K€ Yepe3 YIIOJIHOMOYEHHOE CY/IOM JIMIO U BpydaeTcs
JIMYHO aJjpecary Ioj pacHicKy Ha YBEIOMIIEHHU O BPyY€HHH, KOTOPOE ITO/-
JISKUT BO3BPATy B CyIl C OTMETKOW O BpeMeHH BpydeHHs. B cBoro ouepenp,
cyneOHast KOppeCHOHISHINS ISl OPUIMYECKUX JIAL] BpydaeTcst uX paboTHH-
KaM, B CITy)KeOHbIE 003aHHOCTH KOTOPBIX BXOJHT ITOJyYEHHUE MTOYTOBBIX OT-
npaBieHni. Cyabst TakKe MOXKET BBILAATH Cy/IEeOHYIO MOBECTKY WIIH M3Belle-
HHE Ha PYKH OJTHOH U3 CTOPOH C €€ COINIacHsl UIs BPYUYEHUs JpYyTroi CTOpPOHe,
CBUJICTEJISIM M JIPYTHM H3BENaeMbIM MJIM BBI3BIBAEMBIM B cyn tunam. [Ipex-
CTaBUTEIN CTOPOH U IPYTUX IOPUINYECKH 3aWHTEPECOBAHHBIX B HCXOJIE JIeNa
JIMII MOTYT Bpy4aTh APYT APYTY NPOLECCYallbHbIE IOKYMEHTHI MO/ PACIIUCKY
0 BPYYCHHH C yKa3aHHeM BpeMeHu BpyueHus (ct. 145 I'TIK).

Jluno, nocrasinsromniee cyneOHy0 HOBECTKY MM APYTYI0 KOPPECIOH ICH-
LIUIO U3 Cy/a, MOXKET HE 3aCTaTh IPaykKJIaHUHA IT0 MECTY €ro YKUTEIbCTBA UITN
paboThl, Tora OHa BpydYaeTcsl KOMYy-ITH0O U3 IPOKUBAIOLIIMX COBMECTHO C
HUM COBEPIICHHOJIETHUX WICHOB €r0 CEMBH JIN0O0 aJIMUHHUCTPAIINH 110 MECTY
paboTsl rpakaaHuHa. Ecim sxe 110 BpeMeHHO BBIOBLIO, TO Ha MOJIeXKAIeM
BO3BparTy B Cy/ YBEIOMJIEHHU O BPYYEHHH JIEJNAeTCsl OTMETKA, Ky[a BBIOBLI
ajipecar M Korja oXXuzjaeTcs ero Bo3Bpaienue. OHaKo, eciii I0pUANnIEeCKH
3aMHTEPECOBAHHOE B UCXO/IE JIeIa IO CMEHHJIO a/ipec BO BpeMsl IPOU3BOJI-
CTBa IO JIelly U HE COOOLIMIO 00 3TOM cyny, 1000H HpoleccyaabHbId HiIn
CyneOHBI TOKyMEHT MOCBIIAETCS 10 MOCIEAHEMY U3BECTHOMY CyAY aJpecy
W CUMTAETCSI JOCTABIEHHBIM, XOTs1 OBl COOTBETCTBYIOIIEE JIUIIO TaM Oojiee He
npokuBaeT winn He Haxomures (ct. 147 T'TIK).

[Ipu oTkaze rpaxaaHNUHA WM WIEHA €r0 CEMbH NPHHATH CyAeOHYIO IM0-
BECTKY, APYTYI0 KOPPECHOHIEHINIO U3 Cy/a JIMIO, KOTOPOE MX JOCTABIISIET,
Jienaet 00 ’TOM OTMETKY Ha IIOBECTKE JIN00 KOHBEPTE ¥ BO3BPALIAET UX B CY/.
Tem He MeHee ajgpecar CUMTAeTCs HaJIEXKallMM 00pa3oM H3BEIIEHHBIM
0 BPEMEHHU U MecTe Cy/1eOHOro pa3ouparesbCTBa WIM COBEpPIICHHN OTAEb-
HOTO MPOIIECCYATBHOTO WIH UCIIOMHUTENBHOTO nericTBust (ct. 1461 T'TIK).

Ecnu cynebHyr0 KOppeCOHICHIIMIO BPYYHUTh OJJHUM U3 YKA3aHHBIX BBIIIIE
CHoco0OB HE NPEJICTaBUIIOCH BOSMOXKHBIM, OHA OCTAeTCsl B MECTHOM OTJIe-
JICHUH CBS3H, a COOOIIEHUE OITyCKaeTCsl B ITOYTOBBIN SIIMK aJpecaTa, 0 YeM
yBegoMIIsieTcs Cya. B cirydae ¢ ropuanuecKiM JIHMIoM cyneOHasi KoppecHoH-
JICHIIMS1 BO3BPAILIAETCS B CYJl C COOTBETCTBYIOIIEH OTMETKOM.

CornacHo ct. 148 I'TIK npu Hem3BecTHOCTH (DaKTHYECKOTO MecTa Ipe-
ObIBaHMS OTBETYHMKA CyJ IPUCTYIIAET K PACCMOTPEHHMIO Jeja 110 MOCTyIuIe-
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HUH CyeOHON TMOBECTKU WIIM M3BEIIEHHS C OTMETKOH, YOCTOBEPSIIOLIEH X
MOJTy4YeHHEe OpraHU3aLUeH, OCYIIECTBIAIOMIEH JKCILTYaTalUI0 KUIHIIHOTO
doHma u (MIK) MPEIOCTABNISAIONICH KUITUIHO-KOMMYHAJIBHBIC YCIyTH, Op-
TaHOM MECTHOTO yNpaBJIEHUs WIN CAMOYIPAaBJIEHUS 110 MOCIeIHEMY U3BECT-
HOMY MECTY JKUTEIhCTBAa OTBETYMKA WIM aAMHUHUCTpAIEN IOpUINYECKOTO
JHla — 10 HOCIIeJHEMY U3BECTHOMY MECTYy €ro paboTel. B naHHOM ciydae
cyn, onupasick Ha HopMmy cT. 77 I'TIK, Ha3HauaeT eMy npecTaBUTes, OJIHO-
MouHs KOTOPOro O(GOpMIIAIOTCS COOTBETCTBYIOIIMM OIIPEACICHUEM CY/a,
13 4MCIa POACTBEHHUKOB U APYTUX IPa)</iaH NMPU UX COIIACHU.

17.3. Po3pIck OTBeTUYMKa Yepe3 OpraHbl BHyTPeHHMX [ el

Comnacho ct. 149 I'TIK, eciii HEU3BECTHO MECTO MPEOBIBAHUS OTBETYMKA
IO UCKaM O B3bICKAHWU aJIMMEHTOB, PACXOJIOB, 3aTPAYCHHBIX TOCYIaPCTBOM
Ha COJEpXKaHWEe JETeH, HAXOAANIMXCS HA TOCYTapCTBEHHOM OOCCIICUCHUH,
0 BO3MEIICHUH BpeJa, MPUYMHEHHOTO XKU3HU WJIH 3I0OPOBBIO TPaXKJTaHUHA,
U 10 TPeOOBAHUSIM, MPEIBIBICHHBIM B HHTEPECaX TOCYIapCTBa, CyIbs 00s-
3aH OOBSBUTH PO3BICK OTBETYHKA UEPE3 TCPPUTOPHATLHBIC OpTaHbl BHYTPEH-
HUX JieN. B3pIckaHue pacxoloB IO PO3BICKY OTBETUYHKA B ATHX CIyJasX Tpo-
W3BOJUTCS TT0 3asIBJICHUIO OPTaHA BHYTPEHHUX JICI.

[Ipu HeW3BeCTHOCTU MecTa MPeObIBAHUSA OTBETUYHMKA IO JPYTUM JeiaM
Cyllbsl MOKET OOBSBUTH PO3BICK OTBETYHKA YePE3 TEPPUTOPUAIIEHBIC OPTaHbI
BHYTPCHHUX JICI.

CrnenoBarelibHO, B COOTBETCTBHH C TPAXKIAHCKAM TPOIECCYaTbHBIM 3aK0-
HOJIATEIBCTBOM CYI MOXKET OOBSIBUTH PO3BICK JOJDKHHKA TOJNBKO 4epe3 Tep-
pUTOpHANBHEIC OpPTaHbl BHYTPEHHUX JieNl. B coOTBeTCTBUU cO CT. 22 3aKkoHa
Pecrry6mmku benapych «O0 opranax BHyTpeHHHX Jien1 Pecriyonuku benapycp»
OpraHbl BHyTPCHHUX JICN B IIEJIAX BBITOJHCHUS BO3JIOXKEHHBIX HA HUX 3a/1a4
B TIpeJiesiaX CBOCH KOMIICTECHIINH O0sI3aHbL: pa3bICKUBATH OOBUHSEMBIX, MECTO-
HAXOXKJICHUE KOTOPBIX HEM3BECTHO, JIUIT, CKPBIBAOIIMXCS OT OPTaHOB, BETYIITIX
YTOJIOBHBIN MPOIIECC, JIWII, YKIOHSIFONUXCS OT OTOBIBAHUS HAKA3aHUS U WHBIX
Mep YrOJIOBHOW OTBETCTBEHHOCTH, OTBETYHUKOB, IOJDKHUKOB IO TPAXKIAHCKHM
Y DKOHOMHUYECKUM JiejiaM, 0e3 BECTH MPOIMABIIMX U JAPYTUX JIHUI B CIYYasX,
MIPEAYCMOTPEHHBIX 3aKOHOMATEIILHBIMU akTamu PeciryOnmuku benapyck, mpo-
BOJIUTH MEPOIPUSATHS IO YCTAHOBJICHHIO JIUII, COBEPIIUBIINX MPECTYIUICHUS,
JIUII, TIOJJIC)KANMX TPUBJICYCHUIO K aIMHHUCTPATHBHOW OTBETCTBCHHOCTH,
UACHTA(UKAIIMN HEOTTO3HAHHBIX TPYIIOB, YCTAHOBJICHHUIO JTHIHOCTH TPAXKIIAH,
KOTOPBIC B CHITYy COCTOSTHUS 37I0POBBSI HJTH BO3PACTa HE MOTYT COOOIIUTE O ceOe
CBEJICHUS, WM TPaXKJIaH, KOTOPBIC OTKA3BIBAIOTCS COOOIIUTE O ce0e CBEICHUS,
3a0JTyIUBIITNXCS WK MTOAKUHYTHIX HECOBEPIIICHHOJICTHUX, YCTAHOBJICHHIO MX
poauTene, yChIHOBUTENEH, ONIEKYHOB MJIM MOTIEUUTENEH.
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[Tpu 3TOM COTPYIHHUKM ONIEpaTHBHBIX MO/IPA3/IeNIeHNI UMEIOT ITPaBo OCy-
IIECTBISITh KOMIIIEKC PO3BICKHBIX MEPOIIPUSTHH.

ITpu po3sbicke u 3aepKaHUM JOJDKHHKA HEOOXOMUMO TaKKe PYKOBOJ-
crBoBarbcs HopMamu [THMKoAIl u KoAlIl. Tak, nmpu oOHapyXeHHH JHIA,
00s13aHHOTO BO3MEIATh PACXO/Ibl, 3aTpayeHHbIE TOCYIapPCTBOM Ha COfIepXka-
HHeE JIeTell, HaXO/AIIMXCS Ha TOCYJapCTBEHHOM 00eCIIedeHNH, K HEMY MOYKET
OBITH IPUMEHEHO aIMUHUCTPATHBHOE 3aJIep>KaHne Ha CPOK JI0 72 d.

B ciydae ycTaHOBIEHUSI MECTOHAXOXKICHHS JTMOO 3a€pXKaHus JIUIA CO-
TPYAHUK OPTaHOB BHYTPEHHHUX €]l HE3aMeUIUTEIbHO YBEIOMIISIET HHHUIINA-
TOpa PO3bICKA, T. €. CYA.

Takum 00pa3oM, pO3BICK JODKHHKA — 3TO KOMIUIEKC PO3BICKHBIX,
a/IMUHHUCTPaTUBHO-TIPABOBBIX U MPOLECCYaTbHBIX JEHCTBHUH, a TaK)Ke UHBIX
MEpOMPHUATHH, MPOBOJAUMBIX TEPPUTOPHAIBHBIMU OpraHaMH BHYTPEHHHUX
JIell, OCYIIECTBIIIEMBI Ha OCHOBAaHHUH OTIPEJIEIICHUS Cy/Ja U HarpaBJIeHHbINA
Ha yCTAHOBJICHHE MECTOHAXOXK/ICHUS U 33/IepXKaHue JOJDKHUKA 10 JAejaM:

0 83bICKaHUU anumenmog. Ponurenn o0s3aHbI collep)kaTh CBOUX HECOBEP-
LIEHHOJIETHUX U HYXIAIOIIUXCS B TIOMOIIM HETPYIOCIIOCOOHBIX COBEPILEH-
HOJIETHUX JIeTEN.

B cooTBercTBHM ¢ HOpMamMu OpauyHO-CEMEHHOTO MpaBa B CIIydae, €CIH Po-
JIITEIIA HE TPEJIOCTABIISIIOT CONIEP>KaHUsl CBOMM HECOBEPILIEHHOJIETHUM 1 HYK-
JIAIOIIMMCS B TIOMOIIM HETPYOCTIOCOOHBIM COBEPIIIEHHOJIETHAM JIETSM, Cpefl-
CTBa HA UX colepKaHue (ATUMEHTBI) B3bICKUBAKOTCS C POAUTENICH B CyneOHOM
nopsiake. B 4. 2 ct. 105 KobC yxaspiBaeTcst Ha 00s13aHHOCTb IOJDKHHKA, T00pO-
BOJIGHO BBITUIAYMBAIOIIETO AIMMEHTHI HA OCHOBAHHH MOTAHHOTO B OyXTalTepHIO
3asBJICHHMS, TIPU TIEpEMEHE MecTa paboThl BHOBb 00paIarhcsi K HOBOMY HaHH-
MaTeJio ¢ 3asBlIeHHeM. B cirydasx Korja no UCTIONHUTEIBHOMY JIMCTY, TIPENb-
SIBIIEHHOMY K B3BICKaHHIO, YIEp)KaHUE aJITMMEHTOB HE POU3BOIMIIOCH B CBSI3H C
PO3BICKOM JIOJDKHHKA, B3bICKaHHE JTMMEHTOB JODKHO IPOU3BOJUTHCS 33 BECH
TIPONLIBIN EPHO HE3aBUCHMO OT YCTaHOBJIEHHOTO CPOKa JABHOCTH.

C HCKOM O B3BICKAaHHH AJMMEHTOB HCTEIl BIIPaBE OOpPAaTHTHCS B CYI IO
MECTY KHUTEJILCTBA OTBETYHKA JINOO IO MECTY CBOETO XHTeNbcTBa. Ecin me-
CTO JKUTEIbCTBA OTBETYMKA HEU3BECTHO, TO B cuity cT. 149 I'TIK cyx moxer
0OBSBUTH €0 PO3BICKY;

83bICKAHUU PACX0008, 3AMPAYEHHBIX 20CYOAPCMEOM HA cOOepiCcaHue Oe-
metl, Haxo0sawuxcs Ha 2ocyoapcmeeHnom obecneyeruu. CoriacHO OpavHO-
CeMEHHOMY 3aKOHOJATENILCTBY POAWTENH, JIMIICHHBIE POAUTEIBCKUX IPaB;

1 O mpaxruke MpUMeHEHuUs cyaamu PecryOnnku benapych 3aKOHOIATENbCTBA TIPH PACCMO-
TpeHUH Je 00 YCTAHOBIEHUH OTIOBCTBA M O B3BICKAHHU ATMMEHTOB Ha JIeTei [ DNeKTpOHHbIIH
pecypc] : mocranosienue [ltenyma Bepxos. Cyna Peci. Benapycs, 20 nek. 1991 ., Ne 12. — JTo-
CTYI U3 CIpaB.-paBoBoii cucteMsl «KoHcymsranTlILmroc».
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POIUTENH, Y KOTOPHIX JIETH OTOOpaHbI O€3 JIMIIEHUS! POAUTEIBCKHUX TIPaB Mo
PELICHUIO Cy/Ia; POUTENH, Y KOTOPBIX AETH OTOOPAHbI 110 PEIIEHHUI0 KOMHUC-
CHH TIO JieJlaM HECOBEPIICHHOJIIETHUX PAHOHHOTO, TOPOJICKOTO HCIIOJHUTEb-
HOTO KOMHUTETa, MECTHOW aJIMUHUCTpALMH paiioHa B TOpOJE 10 MECTy Ha-
XOXJIEHHs! peOeHKa; POJUTEIN, HAXOASAIINECS B PO3BICKE, JIEY€OHO-TPYIOBBIX
MPOQUIIAKTOPHAX WIIM B MECTAX COAEPKaHUS II0J] CTPpaKeH; pomuTeNH, OT-
ObIBalOIIMEe HAaKa3aHWE B YUPEXKICHHUSX, MCIIONHSIOMINX HaKa3aHUE B BHIE
JIMIIECHUS] CBOOO/IBI, OTpaHUUEHUsI CBOOO/BI, apecTa, 00s3aHbl BO3MECTHUTH
B TIOJTHOM 00BbeMe pacxofsl, 3aTpadeHHbIe TOCYAapCTBOM Ha COAEpIKaHue Jie-
Tei, 3a BECh IEPUO HAXOXKJCHHS JIeTell Ha TOCYIapCTBEHHOM 00eCIeYeHIN
B JICTCKMX WHTEPHATHBIX YUPSKACHUsIX (IoMaxX peOeHKa, METCKHUX J0Max,
IIKOJTaX-UHTEPHATaX, CHEUUaIbHBIX y4eOHO-BOCIIMTATENBHBIX W JIe4eOHO-
BOCIIUTATEIIBHBIX YUPEKICHUSIX, MHBIX YUPEKACHHUIX, 00€CIEeINBAIOIINX CO-
JICp>KaHUe U BOCIIHTAHUE JIETeH), TOCYAapCTBEHHBIX CICIMATH3UPOBAHHBIX
YUPEXIEHUAX JJIsI HECOBEPIICHHOJIETHUX, HY)KIAIOUIMXCS B COLMAIBHON
TIOMOIIY ¥ peaOMIINTaI|H, TOCYIapPCTBEHHBIX YUPEKACHHIX, 00ecTIeunBaro-
KX MOJTy4eHre TpodheCCHOHATEHO-TEXHUUECKOT0, CPEAHET0 CIIEUATILHOTO,
BBICIIEr0 00pa30BaHMs, JETCKUX JIOMax CEMEHHOTO THIA, IETCKUX AEPEBHSIX
(roponkax), OEKYHCKUX CEMbSX, TPUEMHBIX CEMbSX.

TpebGoBaHus 0 B3BICKAHUN PACXOJIOB MO CO/ICPKAHUIO JIETEH MOTYT OBITh
TIPEIBSBIICHBI B CyJl 110 MECTY HAaXOXK/IEHHs B3BICKATEIS JJAHHBIX PacXo/IOB,
a TaKke M0 MECTY XKHTeJIbCTBA 00s13aHHOTO JIMIA JIMOO 110 MECTY HaXOXJe-
HHS IeTeil Ha TOCYIapCTBEHHOM o0ecredeHun’;

goameuyenuy 8peodd, NPUYUHEHHO20 HCU3HU U 300P0BbI0 SPAMHCOAHUNA.
B coorserctun ¢ 1. 1 ct. 933 I'K Bpen, mpuYrHEHHBIH JTMYHOCTH UITH UMY~
IIECTBY TPaXJIaHUHA, MOJJISKUT BO3MEIIEHUIO B IOJHOM O0OBEME JIHIIOM,
NPUYMHUBIIAM Bpell. Bpea, NpriurHEHHBIH )KU3HH HITH 3I0POBBIO MPaKIaHHU-
Ha TP UCIIOJIHEHUH JOTOBOPHBIX 00513aTeIbCTB, BOSMEIAETCS 110 TIPaBHJIIaM,
npeaycMorpeHHbIM 1. 58 T'K, ecim 3akoHOATENbCTBOM TN TOTOBOPOM HE
npeaycMoTpeH Gojiee BHICOKHUiT pasmep otBeTcTBeHHOCTH (cT. 953 T'K)?

no mpebosanuam, npeovasieHHbIM 6 unmepecax eocyoapcmea. Ilo oc-
TaJbHBIM JIeJIaM TIPH HEU3BECTHOM MECTE JKUTENbCTBA WIIM MecTe IpeObIBa-
HUSI TOJDKHUKA Y Cy/ia He 00S3aHHOCTb, a JIWIIB ITPaBO BHIHECTH ONpe/ielieHHE
0 PO3BICKE JIOJKHUKA Yepe3 OpraHbl BHYTPEHHUX JIEIT.

1 O JOnONHATENBHBIX Mepax 10 FOCYJapCTBEHHOM 3alIuTe JeTel B HEeOIaromoiyHbIx ce-
Mbsix [DnextponHslii pecype] : Jekper [Ipesunenra Pecn. Benapycs, 24 Hos6. 2006 1., Ne 18. —
JocTyn u3 cnpas.-nipaBoBoii cuctems! «Koncynsrantllmoc».

2 O npaBOBOM PEryIHPOBAHHU BO3MELICHHS BPEAa, NPHINHEHHOTO XH3HU WK 310pO-
BBIO TPaK/aH, B CBA3H C JIMKBHJANUEH IOPUANIECKUX JHI, 00I3aHHBIX OCYLIECTBISATh IIIa-
TeXH B BO3MEIIECHHE NaHHOTO Bpena [DiexTponHslii pecype] : pemenune Koncruryu. Cyna
Pecn. Benapycs, 15 cent. 2004 1., Ne P-176/2004. — JlocTyn U3 CIpaB.-IIPaBOBOM CHCTEMBI
«KoncynsranTIlmoc».
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T's1aBa 18

CYOEBHBIE PACXO/bI

18.1. ITorsATME M BUAOBI CyAe0HBIX pacXod0B

JlesiTenbHOCTh Cy/ia 10 PaCCMOTPEHUIO U Pa3pPELISHHUIO TPaXKIaHCKHX /eI
U yyacTue cyObeKTOB IPaXKIAHCKUX MPOIECCYaNTbHBIX MPABOOTHOLICHUH Ha
BCEX CTaAMSX MPOLEcca HEBO3MOXKHBI Oe3 HeCeHHs CyIeOHbBIX pacxomoB. 3a-
TPaTHOCTb TPa’kAaHCKO-TIPOLIECCYaIbHON AESTEIHbHOCTH 00YyCIIOBIEHA 0CO-
OEHHOCTSIMH TIPOLIECCYAILHON MPOLENYPHl, pactpeieneHneM OpeMeHn Jo-
Ka3bIBaHUS U CIICITU(PUKON pa3pelraeMbIX rPpakIaHCKUX JIe.

Hcropruecku AeSTeNbHOCTh CYA0B HEPa3pbIBHO CBSI3aHA C MHCTUTYTOM
cyneOHBIX Pacxo0B, PUHAHCOBBIM O0ECIIeYeHHEM CYIeOHOM eI TETbHOCTH.
Hctoku popMupoBaHUs HHCTUTYTA CyIeOHBIX PACXOIOB U3BECTHHI Pycckoit
IIpasne, [IBuHCKOH ycTaBHOU rpamote, Ctarytam Benukoro kusbxectBa Jlu-
ToBckoro. B Ceoze 3axoHoB Poccuiickoit uMnepuy MONUTMHBL U pa3HOTo poja
cOOPBI OTHOCHIIHCH K «COCTaBY TOCYJapCTBEHHBIX HMYIIIECTB, JOXO/bI KA3HBI
cocTaBisonme»’. B mepBbie Tofibl COBETCKOH BIACTH pa3sMepbl MOILTHHBI
OBUTH OTHOCHTEJILHO BBICOKH, OJHAKO B ITOCJIEAYIOIIEM MMesla MECTO TEH-
JICHIIUS €€ CHIDKEHUs. Tak, ecii B IepBbIe roJibl cymiecTBoBaHus COBETCKO-
TO TOCYJapCTBa pa3Mep rocylaapCcTBeHHON monniuHbl qocturan 10 % neHst
ucka, To k cepeaune 30-x rr. XX B. 151 OOIBIIMHCTBA JIUII, OOPAIIAIOIIHXCS
B Cyabl, OH He npeBbiman 2 %?. B coBETCKOM rocyaapcTBe OBUTH TPHHATHI
ykassl [Ipesumuyma BepxoBaoro Cosera CCCP ot 10 anpens 1942 1. u ot
29 monst 1979 1. «O rocynapcTBEHHOHN MMONUTHHE», HHbIE HOPMATHUBHbIE TTpa-
BOBBIE aKkThl. [OCyIapcTBeHHAs! MTOUUTMHA MPH OOpaIeHHH B CYJ IPH LICHE
ucka He 6osee 10 p. yrraunBagach TakKe CICUATbHBIMUA MapKaMU TOCyIap-
CTBEHHOU MONUTUHbI (MONUTHHHBIMU Mapkamu). CTaBKH TOCYAapCTBEHHOMN
TIOUIJIMHBI 3aBUCENN OT IEHBI NCKA M IMOBBIIIATINCH B CTOPOHY €€ yBeJInde-
Hus. B cootBercTBUU ¢ MHCTpYyKIWEH HAPOMHOrO KOMUCcapuara (pUHaHCOB
Coro3a CCP ot 8 mast 1942 . Ne 278 «O rocynapcTBeHHOH MONUIMHE» pa3-
Mep craBku rocnonuiuHel 10 500 p. onpenensiics B pyOisix 1 BapbHpPOBAIICST
ot 3 10 5 p., mpu nene ucka ceeine 5 000 — 6 %. B I'TIK 1964 1. mpaBoBoe
peryiupoBaHue Cy[eOHBIX pacXolOB B TPaXIAHCKOM IPOIECCE OCYIIECT-
BIISIIOCH HOpMaMmu 1. 5. [Ipu 3TOM pasmep rocynapcTBEHHOW MOILIHHB,
TIOPSIZIOK €€ OIIAaThl U CIIyYar OCBOOOXKAEHUSI OT YIUIAThl YCTaHABIUBAJIHICH
3aKOHOJIATEIIHCTBOM O TOCYIapCTBeHHOI monumHe. Tak, 10 1 saBaps 2010 T

! Huxonsckuit B.I1. Tocynapcrsennas nouutnHa. — M., 1959. — C. 408.
2 Cm.: Jlyruenko 1O. B3bickaHne rocy1apcTBeHHON MOLUIMHBI [0 IPaXIaHCKUM jaenam //
Coger. octunust. —1979. — Ne 4. —C. 12-13.
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B PecryOnuke benapycs neticreoBan 3akon ot 10 stuBapst 1992 . Ne 1394-X11
«O rocy1apCTBEHHOM MOMIITHHE.

B HacTosmiee Bpemst cynieOHbIE pacxo/bl IMPENCTABISIOT CO00M KOMILIEKC-
HBII MEKOTPACIIEBOIM HHCTHUTYT, BKIFOYAIOIINI COBOKYITHOCTB IIPAaBOBBIX HOPM
pasiIuMYHBIX oTpacieil mpaBa (TpakIaHCKO-TPOLECCYaTbHOTO, HAJOTOBOTO,
(UHAHCOBOTO U JIp.), PErYIUPYIONIMX OOIIECTBEHHBIE OTHOLICHHS B cdepe
BO3MEILEHUS IEHEe)KHBIX 3aTpar ToCy/1apcTBa, yYaCTHUKOB IPAXKIAHCKOTO Cy-
JIOTIPON3BO/ICTBA, CBA3aHHBIX C pa3pelleHneM IPaKIaHCKHUX JIesl U UCTIOJHE-
HHUEM Cy/leOHBIX IIOCTAaHOBJICHUH U JPYTUX IOPUCAUKIIMOHHBIX aKTOB.

[Mopsinok HeceHust ¥ pactpeesieHns CyJeOHbIX PaCX0JI0B OIPE/IeIIEH B 3a-
KOHOZIATENIbHBIX aKTaX Ha BCEX CTaIMsAX IPaKJAHCKOro Mpolecca U BO BCeX
BUax cygonpounsBoactBa. CyaeOHbIe pacXoqbl C YIETOM NX HEOOXOIMMOCTH
W Pa3yMHOCTH TIOJUIEXKaT ITOJIHOMY BO3MEIIEHHIO 338 CYET CTOPOHBI, OKa3aB-
mrelicss HenpaBoil B criope. [IpaBoBoe perynupoBaHue CyAeOHBIX PacXooB
OCHOBBIBA€TCS Ha MPUHIUIE COOMoneHns1 OanaHca YaCTHBIX U IyOIHMYHBIX
WHTEPECOB, YTO 00ECIIeuBAET HCIIOIHEHNE TIPUHSATHIX 00513aTeIbCTB U CII0-
COOCTBYET HajIeKaIeMy ITPOLIECCYaIbHOMY MOBEAECHHIO YYACTHUKOB IPaX-
JIAHCKOTO CYJIOIIPOU3BOJICTBA.

B mporeccyanbHOI TOKTpHHE TPH ONpeesieHnn (YHKIHMH CyaeOHBIX
pacxofoB B TOJABISIONIEM OOJBIIMHCTBE CIIy4aeB BBIAEISIOT MPEBEHTUB-
HYI0, CTUMYJIUPYIONIYIO, 00ECIIEUNTENbHYI0, BOCIIUTATEIBHYIO U IPOIECCy-
aJbHYI0 QYHKIINH.

Buabl cyneOHBIX pacxogoB. TOCylapCTBEHHas IONUTMHA, H3IEPIKKH,
CBsI3aHHBIC ¢ paccMoTpeHueM aena (ct. 114 I'TIK).

Ha cyneGHble mocTaHOBIIEHUS 110 BOIPOCaM, CBS3aHHBIM C CyIeOHBIMHU
pacxonaMu, MOKET OBITh IOJjaHa YacTHas »ano0a WM NMPUHECEH YaCTHBIN
npotect (ct. 117 I'TIK).

18.2. TocymapcTrBeHHas MONIIJIMHA

TocynapcTBeHHAss MONIMHA — COCTaBHAS 4acTh CYIACOHBIX PacXolOB
(ct. 114 T'TIK), pecmybnukanckuii Haor, c6op (mouwuHa) (ct. 8 Hamorosoro
kozekca Pecnyoimku Benapycn (manee — HK)). OTtHomieHus1, CBA3aHHbIE C
YIUIATO# TOCYIapCTBCHHOW MOILIHHEI TIO TPAXIAHCKHIM JIeJIaM, PETYITHPYIOT-
ca I'TIK, HK, uHbIMU 3aKoHOAATeNbHBIME akTamu (Hanpumep, Ykasom Ilpe-
sunerTa Pecyonuku benapych ot 31 nexabpst 2007 . Ne 704 «O HEKOTOPBIX
BOIPOCAaX YIUIAThl TOCYAAPCTBEHHOM MOIUTHHBD).

Crporoe coOutoeHHe 3aKOHOAATENCTBA, PETYIMPYIOIIETO IOPSI0K
YIUTaThI TOCYAaPCTBEHHOW TONUTHHBI, TO3BOJISICT YACTHYHO BO3MECTUThH T'O-
CyIapCTBYy 3aTpaThl Ha O0ECIICUCHHE CYIOIPOU3BOJICTBA U MpHU oOecrede-
HUU TOCTYITHOCTHU CYIeOHOH 3aIUTHI TPEIOTBPAIIACT MOCTYIUICHUE B CYIBI
HE0OOCHOBAaHHBIX TPEOOBAHUI M XOIATAWCTB, CIOCOOCTBYET COOIIOCHUIO
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YYaCTHUKAMH TPaXKJAaHCKUX ITPABOOTHOIIEHUN NPHUHIUIA IOOPOCOBECTHO-
ctu 1 pasymHoctH (. 1 mocranosnenust [lnenyma BepxosHoro Cyna Pec-
nyonuku benapych ot 2 ntons 2011 1. Ne 1 «O npakTuke B3bICKaHUS Cyne0-
HBIX PacXoJlOB II0 TPaKIAaHCKUM JejlaM M IPOLECCyaTIbHBIX H3/IEPIKEK IO
YTOJIOBHBIM JIEJIaM).

Oobvekmamu 00n0x3ceHuUsn 20cy0apcmeeH Ol NOWIUHB! TTPUZHAIOTCS
paccMOTpeHre NCKOBBIX M MHBIX 3asBJICHHH, Kajl00, MOaBaeMbIX B CYIbI,
KacCallMOHHBIX M HaJI30PHBIX kajlo0 Ha CyneOHbIe TOCTaHOBIICHHMS, BbI1aua
cynamu oO1iel FOpUCIUKINK KOMTUH JOKYMEHTOB, @ TAK)KE MCKOBBIX 3asB-
JICHWH W KaJo0, MojlaBaeMbIX B CYIeOHYIO KOJIJIETHIO TIO JejlaM MHTEIIeK-
TyansHO# codcTBeHHOCTH BepxosHoro Cyna Pecniyonuku benapyce, a Tak-
’Ke BbIJIa4ya KOMHH CyJeOHBIX MOCTAHOBJICHUH 3To# kosuerun (momm. 1.1,
1.2 m. 1 ct. 249 HK).

TocynapcrBeHHas MONUIMHA MTPU OOpAIeHUH B CyIbI OOIIEH IOpHCANK-
LMK, B TOM 4YHCIE B CyJAEOHYIO KOJUIETHMIO IO JejlaM WHTEJUICKTYaIbHON
cobcrBenHoct BepxoHoro Cynma Pecnybmuxu benmapych, momkHa OBITH
yILTaueHa JI0 MOJ[a4d UCKOBOTO 3asIBIICHUSI, 3asBIICHUSL, )KAaJI00bI (B TOM YHCIIE
KacCallMOHHOM MUJIM HAI30pHOM) MM XoAaTaicTBa. [Ipu MOCTYIUIEHUH B CY/T
3asIBJICHUS CyJb€ HEOOXOIMMO MPOBEPUTH, MOJIEKHT JIM OHO OILIaTe Irocy-
JTApPCTBEHHOH MOIUIMHOM, a Tak)Ke MPaBUIIHOCTD €€ NCYUCICHUS M YIUIaThI
(m. 3 mocranosnenus [Tnenyma BepxoBroro Cyma PecnyOnuku Benapych
ot 2 urons 2011 . Ne 1).

Yuacmuuku epasxcoanckozo cyoonpouszeoocmea, obazannvie ynaauu-
6amb 20CHOULTUHY .

1) uctiipl, He 0CBOOOXKICHHBIC OT YILIATHI TOCIIOULTHHBI U HE SIBJISIOIINECS
MIPaBOIIPEEMHUKaMH BBIOBIBIIIEH CTOPOHBI, YILIATHBIIEH TOCIIONIIHHY, B TOM
YHCIIe 110 MOBTOPHO TPEIbSBICHHBIM HCKOBBIM 3asiBJICHHSIM, 3asBICHHSIM,
*ajobaM, KOTOpble paHee ObUIH OCTaBJICHBI Oe3 paccMOTpeHHUs (IPH MHO-
’KECTBEHHOCTH HCTIIOB T'OCIIONUIMHA OIPEEISIETCs! MTPOIIOPILMOHAIBHO JI0JIe
3asBJICHHBIX TPeOOBaHUH);

2) OTBETYHKH NPH NPEIBABICHUN BCTPEYHOTO HCKOBOTO 3asBJICHHS;

3) TpeThH NHIA, 3asBISIONINE CAMOCTOSATEIbHbIC TPEOOBAHUS OTHOCH-
TEJIFHO TIPeJMeTa CIopa.

dakT ynaTel rocyJapCTBEHHOM MOIUTHHEI MTOATBEPKAACTCS TIPH BHECE-
HUH HAJIMYHBIX JEHE)KHBIX CPE/ICTB KBUTAHIMEH OaHKa, OpraHU3aliy CBSI3H,
MECTHOTO HCTIOJTHUTENILHOTO M PacIiOpsIIUTEILHOTO OpTaHa, Py repevucie-
HUH CyMMBI TOCYAapCTBEHHO! MOUIJIMHBI CO CYeTa IUIaTEebINKa — IUIATeX-
HbIM TiopyueHueM (1. 4 ct. 251 HK).

[Mopsinok pacripeneseHus rocylapCTBEHHOH MOIUIMHBI MEXKIY peciyo-
JIMKAHCKUM OO/PKETOM M (WJTH) COOTBETCTBYIOIIMMH MECTHBIMH OOIKETAMH
OTIpeieyIeH MOocTaHOBJIeHHeM MunucrepcerBa GuHancoB PecnyOnuku Bena-
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pychb ot 30 nekabps 2014 r. Ne 90. /lanHble oOcTOsATENBCTBA (BEpHEE OTpa-
*keHre OeHe(UIMapa miaTexa) T0JKHBI ObITh YKa3aHbI B COOTBETCTBYHOLINX
PEKBHU3HTAX JOKYMEHTOB ITPH YIUIATE TOCHOIIIHHBL.

B mporieccyanbHON TUTepaType Kak COBETCKOrO!, Tak U COBPEMEHHOTO
MIEPUO/IOB aKIEHTHPOBAIOCH BHUMAHHWE Ha CIOKHOCTH IIPU ONpenesieHHH
pasMepa rocyaapCTBEHHOH ITONIUIMHEI U PACIIPE/IeNIEHNH €€ MEX/y CTOpOHa-
Mu. CoBpeMEeHHOE 3aKOHO/IATENILCTBO O CyACOHBIX PAacX0/ax JIAJIeKo OT CBOE-
TO Hjeaja, IPaBOBOMY HHCTUTYTY CyIEOHBIX PAacXOIOB YIIENAETCs MOCTOSH-
HO€ BHUMaHHe CO CTOPOHBI IIPaBOTBOPUECKHMX OPTaHOB, @ HOPMBI O CYJI€OHBIX
pacxonax (0cOOEHHO O TOCYTAPCTBEHHOH MONLIHHE) B IIENSX UX COBEPIICH-
CTBOBAHHMS JOCTATOYHO YACTO M3MEHSIFOTCS U JIOTIONHSIOTCSIZ.

B mporieccyansHON JOKTPUHE MPEATIOKEHBI Pa3INYHbIC KIIaCCH(DUKAITUH
rocyaapcTBeHHOW mouuiuHbl. B.I. TuxuHs BbIIENsSET 1Ba BUAA Tocyaap-
CTBEHHOH MOLUTMHBI: MPOCTYI0, UCUHUCIISIEMYIO B TBEpP/BIX CTaBKax — 0a3o-
BBIX BEJIMYMHAX, — U HPOIOPIHOHAIBHYIO, ONPENENIEMYIO B ITPOIIEHTHOM
OTHOIIICHUH K IIeHe ucKa win B 6a30Bbix Benmmunnax®, T.C. TapaHosa kiac-
cu(UIMpPYeT TOCYTapCTBEHHYIO MOIUIHHY HA MPOMOPLUHOHANBHYIO (Tpo-
CTYIO — yIUIAYNBAEMYIO B IPOIIEHTHOM OTHOLIEHUH K IIEHE UCKa, CIOKHYIO —
WCUYHCIIAEMYI0 B 3aBHCHMOCTH OT pa3Mepa TroCyJapCTBEHHOW MOILIHHBI,
YIUTa4eHHOH B CY/l MIEPBON MHCTAHIIUK) U (DUKCHPOBAHHYIO (YILIAYUBAEMYIO
B 0a30BBIX BeJIMYHHAX)®.

Buosl zocyoapcmeennoit nowiunel, ONJICKAIICH yIUIaTe pu oOparie-
HHUH B Cy/bl IO TPAXKJIAHCKUM JIeJIaM B 3aBUCHMOCTH:

1) om noocyonocmu — rocynapcTBeHHas MONLIMHA, yIIaYMBaeMasi MpH
T10/1aue MCKOBBIX 3asIBIICHUH, ’Ka00 U 3asBICHUH, [T0J]ABAEMBIX

B paiioHHble (ropoxckue), odnactaeie (MUHCKUI TOPOACKOH) Cybl, CY-
JIeOHYIO KOJUIETHIO 110 TPaskAaHCKHUM JIeNam;

CyeOHYI0 KOJUIETHIO T10 JIeJIaM HHTEIUIEKTYalIbHOM coOcTBeHHOCTH Bep-
xoBHoro Cyna Pecrryonmmku benapycs;

2) xapaxmepa cnopHbix npagooOmHOULeHUll — TOCYIapCTBEHHAS MOIUTHHA,
TojIeXxaias yriare 1o TpeOOBaHUsIM

MMYIIECTBEHHOTO XapakTepa, YCTaHOBJIEHHAs B MPOLEHTHOM OTHOIIE-
HUH K IIEHE UCKa;

HEMMYIIECTBEHHOTO XapaKkTepa, oIpeaessieMas KOJIMYecTBOM 0a30BBIX
BEJIMYMH B 3aBUCHMOCTH OT XapaKkTepa HCKOBOTO TpeOOBaHNS;

1 Cm.: Jlytuenko }O. B3pickaHHe rocyaapcTBEHHON MOLIIMHBI IO TPAXIAHCKUM JeJiaM. —
C. 9-10.

2 Cwm.: Ckobenes B.I1. CyneOHble pacxofibl B TPXKIAHCKOM TIPOIECCE: HEKOTOPbIE TPobiie-
MBI TIpaBolprMeHHTeIbHOM npakThky // Cyx. BecH. —2011. —Ne 2. — C. 74.

3 Cm.: Tuxuns B.I. T'paxnanckuii nponecc. — C. 206.

4 Cwm.: Tapanosa T.C. I'paxnanckuii porecc. O6mmas gacts. — C. 325.
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3) 61006 epadicoancko2o cyoonpouzeo0cmea — rocynapCTBeHHas MOILTH-
Ha, yIutaynBaeMast:

B MCKOBOM M MPUKA3HOM MPOHM3BOJACTBAX (B MPOLIEHTHOM OTHOLICHUH
OT LIEHBI UCKa N0 TPeOOBaHMSIM HMYIIECTBEHHOT'O Xapakrepa, no TpedoBa-
HUSIM HEMMYIIECTBEHHOTO XapakTepa, oIlpesensemMasl KoJIn4ecTBoM 0a30-
BBIX BEJINYUH);

B MPOM3BOJICTBE I10 JIeJIaM, BO3HUKAIOIIUM U3 3 IMUHHUCTPATUBHO-IIPABO-
BbIxX oTHomenui (1 6a3oBas BequymMHa) U B 0COOOM MPOU3BOACTBE (2 6a3o-
BBIX BEJIMYHHBI);

4) cmaouil epaxcoancko2o cyoonpou3eo0cmea — roCIONUINHA, YIUIAdn-
Baemas B CyJax:

MEepBOi MHCTAHIWK (B 3aBUCUMOCTH OT BHOB I'PAXKIAHCKOTO CYIOMPO-
W3BOJICTBA;

KaccallMOHHOW W Han3opHo# uHcTaHui (50 % cTaBkH, yCTaHOBICHHOI
3a TIof1aqy MCKOBOTO WJIM MHOTO 3asiBJICHUSI, ’KaJI00bl, a 110 MMYIIIECTBEHHBIM
CropaM — CTaBKH, HCYUCISIEMO HCXO/IS M3 OCIIAPUBAEMOH CYMMBI).

Oco0eHHOCTH NCUYNCIICHUS M YIUIaThI TOCYIapCTBEHHON MTOILTHHBI IPH 00-
pAICHUY B CYBI 00IIeH FOPUCIUKIINY HOPMATUBHO onpeneineHsl cT. 252 HK.

Pa3mepsl cTaBOK TrocylapcTBeHHOW NONILIMHBI JICTaJIN3UPOBAHBI B
npwit. 14-15 k HK. M.K. TpeymHuKOB cripaBeuIMBO I0JIaraeT, 4To pa3Mep
W TIOPSOK WCYMCIIEHHS TOIUIMHBI YCTaHOBJIEH 3aKOHOM B 3aBUCHMOCTH
OT XapakTepa HcKa (3asBICHHs, jKajo0bl) U [EHBI KCKA, BHICTYMAOIICH B Ka-
YeCTBE JICHE)KHOTO BBIPaYKEHHsI IMYIIECTBEHHOTO TpeboBanus*. [Ipn atom 3a-
KOHOJaTe b, YUUTHIBAsl OTCYTCTBUE CIIOPa O TIPaBe I10 JiejlaM, BO3HUKAIOIM
13 3/IMUHICTPaTUBHO-TTPABOBBIX OTHOILIEHUH 1 JeIaM 0co00ro IPOU3BO/ICTBA,
UCKITFOUMNT Ju(epeHInanuio CTaBOK TOCHOIUIMHEI 10 YKa3aHHBIM BHIAM
npon3BoACTB. Tak, B IEPBOM ciIydae Mo o0IeMy MPaBHLy MOUISKHUT yIiaTre
1 6a3oBast BenuuunHa (mozmn. 2.2 n. 2 npui. 14 k HK), Bo Bropom — 2 6a30Bbie
BenmuuuHbl (1. 7 npui. 14 k HK). [TonoOHbIH MOAXO0A YYUTHIBAET HHTEPECHI
rpaXk/iaH M CIIOCOOCTBYET peasIM3alliy IpaBa Ha CyneOHYIO 3alluTy.

3aKoHO/IaTEIbCTBOM HE OTpe/ielieH MUHUMAJIbHBIN pa3Mep TOCHONIIHHBL.
Cyne6Hol IpaKTHKE U3BECTHHI IPUMEPHI HCKOB O BO3BPATe HEOOJBIINX CYyMM
JICHEeKHBIX cpeAcTB. [IpakTHuecKkuMu paboTHIKaMU 0OOCHOBAHHO CTaBUTCS
BOIPOC 00 OMpee/IeHMHd MUHIMAJILHOTO pa3Mepa MOLTUHBIZ.

K mpebosanuam umywiecmeennozo xapaxkmepa OTHOCSTCS TpeOOBaHHMS:

0 B3BICKAaHUH HEYCTOWKH (mTpada, MmeHu) B ciydae UX OTACIBHOIO 3a-
SIBJICHUSI B CY/IE;

1 Cm.: TpeymrukoB M. Bujsl cyaeGHBIX pacXo/l0B B IPaKIAaHCKOM CYHOHPOH3BOACTBE //
Coser. octunus. — 1975. — Ne 16. — C. 12.

2 Cm.: Cyuok T. O cOBepLICHCTBOBAaHHH HPABOCYIHS W HCIIOIb30BAHHH HPEHMYILECTB
Hay4HO-TeXHH4ecKoro nporpecca // Cym. Becu. —2010. — Ne 1. — C. 9-10.
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IpaBe COOCTBEHHOCTH HA UMYIIECTBO, O MPU3HAHWH HEACHCTBUTEIIbHEI-
MH JIOTOBOPOB OTUYKICHHUS MMYIIECTBa, MPU3HAHUH [TpaBa Ha JIOJI0 B UMY~
II€CTBE, BBIACIECHHUH JIOJIH U3 O0IIEero NMYIIeCTBa;

YCTaHOBJIEHHH (haKTa HUYTOKHOCTH CJIIENIKH U O NPUMEHEHHHU IOCIIe-
CTBHI €€ HeAeHCTBUTEIbHOCTH, TPEOOBAHUS O HENEHCTBUTEIEHOCTH OCIIO-
pumoii caenku (m. 14, 15, 17 nocranosnenus [Tnenyma Bepxosuoro Cyna
Pecniyonuku benapyce ot 2 urons 2011 . Ne 1). B To xe Bpemst rocynap-
CTBEHHas MONLIMHA, yITauuBaeMast pH 1oJja4e UCKOBOTO 3asiBJICHUS O IPH-
3HAHWU C/ICNIKU HEJEHCTBUTENBHOM, 00 yCTAaHOBIEHNH (PaKTa HUYTOXKHOCTH
crenku, cocraBisiet 5 6a3oBbix BenuuuH (1. 6! mpui. 14 HK).

ComnacHo noan. 1.1 n. 1 mpwn. 14 x HK cmasxka eocydapcmeentoni no-
WIIUHBL NO UCKOBLIM 3ASI6/IEHUSM UMYULECIMEEHHO20 XAPAKMEPA COCTABIISIET
5 % nens! ucka. b.I1. HUKOIBCKUI ONpeaenseT IeHy UCKa KaK «ICHEKHYIO
CyMMY, KOTOPYIO HCTEIl IIPOCUT B3bICKATh C OTBETUYMKA, HIIK CTOMMOCTH HMY-
HIECTBA, KOTOPOE HCTEL MPOCUT MPUCYAUTH B €ro moje3y»'. IIpaBuibHOE
oTIpeZieNIeHHe IIEeHbI ICKa MMeeT 0c0o00e 3HaUeHNe, YTO HAIpsIMYIO CBSI3aHO
C HEZIOIJIaTON TOCYNapCTBEHHOM MONIUTHHEI JIMOO C €€ UCYUCIIEHHEM B 00JIb-
eM pasMepe. B oTnenpHbIX cirydasx cyasl B IEHY UCKa JJIsl UCYUCIIEHUS TO-
CHONLIMHBI OIMOOYHO BKJIIOYATIH M3JIEPKKH, CBS3aHHBIE C PACCMOTPEHHEM
Jiena, HarpyuMep YUYHUTHIBAJIM PacXofbl M0 OIUIaTe MOMOIIM MPEICTaBUTENS,
a TaKXKe CyMMBI, TOJIIEXKAIIIUE BBIIUIATE CHEIUATHCTAM?.

Mpumep. Pacxofbl, NOHECEHHbIE UCTLOM MO ONaTe yCAyr cneuyanncra, npo-
M3BOAUBLUETO OUEHKY pa3mepa yu.l,ep6a, NPUYNHEHHOIO B pe3y/ibTaTe ,CI,TI'I, He
BXOAAT B LLEHY MCKa, MOCKO/IbKY UCXOAA MX nonoxeHui ct. 116 MK ssastotca
Cyﬂ,E6Hb|MV| pacxogamun nyyety npu onpegeneHmnm ueHbl UCKa n COOTBETCTBEHHO
pa3mepa rocrnoLw/MHbl He NOAJEKAT.

Onpenenenne neHbl HCKa IMEET 0c000e 3HaYEHHE U 110 UHBIM KaTeropy-
SIM TPXKIAHCKUX Jiel. B "acTHOCTH, TpH pa3penieHn TpeOOBaHU O B3bI-
CKaHMHU TPOLIEHTOB 3a MOJIb30BaHHE UY)KUMH JICHEKHBIMU CPEICTBAMH 10
m. 1 ct. 366 I'TIK B 11eHy MCKa ISl OIpeNeeHus pa3Mepa TOCIONLTHHEI Clie-
JIyeT BKJIIOYaTh YKa3aHHBIE MPOLEHTHI, TTOCKOJIBKY MO UCKaM O B3BICKaHHH
JIEHET IIeHa UCKa OTIPEIENAETCS B3bICKUBAEMOM CyMMOIT®.

K uckosvim mpeoosanuam Heumyu|ecmeennoz0 XapaKkmepa OTHOCSITCS
TpeOOBaHUS:

0 KOMIIeHCcaIuK MopaiibHoro Bpena (a63an 24 m. 1 ct. 252 HK);

0CBOOOXKICHHH UMYILIECTBA OT apecTa (MCKITIOUCHHH U3 OIHMCH) B CiIydae,
ecIi BOIpoc 06 0CBOOOXKICHHH UMYIIIECTBA OT apecTa (UCKITIOUCHUH U3 OIH-

! Hukonsckuii B.I1. Tocynapcrsennas mouumsa. — C. 9.

2 Cm.: O ipakTHKe B3BICKAHHUSI CYICOHBIX PACXOIOB 10 IPaK IAHCKHIM JIENIaM H IPOLECCYaIbHBIX
U3IIEPIKEK TI0 YTONOBHBIM JiesiaM (o Marepuaiam o63opa) // Cyx. Becu. — 2011, —Ne 3. — C. 24.

3 Tam xe.
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CH) He CBsI3aH C HCTPeOOBAaHMEM UMYIIECTBA, a TAKXKE C MpU3HaHueM (ycrTa-
HOBJIICHHEM) MpaBa cOOCTBEHHOCTH Ha Hero (ab3ar 26 1. 1 ct. 252 HK);

TIPU3HAaHUM WIEHOB CEMbH HAHUMATEIs yTPATUBILIMMH IIPABO IOJIb30BaHUS
JKIJIBIM TTOMETIEHNEM 1 UCKOBBIX 3asBJICHNI 00 OMpezeneHnH MopsaKa Imojlb-
30BaHUS JKHUJIBIM MOMeleHHeM coOcTBeHHHKa (a63ar 28 . 1 ct. 252 HK);

TIPU3HAHUN HEJIEHCTBUTENBHON TOCYIAapCTBEHHON pEerucTpanyy co3za-
HUSI, U3MEHEHUS, IPEKPAIIEHHS CYIIECTBOBAHUS HEIBUKUMOTO UMYIIECTBA,
npaB Ha HEro u ceNoK ¢ HuM (1. 16 moctanoBnenus [Inenyma BepxoBHoro
Cyna Pecniyomuku benapych ot 2 utons 2011 1. Ne 1).

[Tpu nmogave yka3aHHBIX HCKOBBIX 3asIBIICHUI rOCYJapCTBEHHAS MTONUTHHA
HCYHUCIIAETCS IO CTaBKe, YCTAHOBIICHHOM B moam. 6.2 m. 6 npwi. 14 x HK —
3 0azoBble BenMMYMHBI. B OTHOIIEHWH OTHENBHBIX TpeOOBaHWH HeWMYyIIle-
CTBEHHOTO XapakTepa (WM He MOJJIEKAIIUX OLCHKE) 3aKOHOMATesb ycTa-
HOBWJI ITOBBIIIEHHBIE JINOO TOHWKEHHBIE CTABKH, 110 KOTOPHIM MCUUCIISIETCS
TOCIIONUIMHA. B WacTHOCTH, NpH mojjaye UCKOBHIX 3asBJICHHH O pacTopiKe-
HUM Opaka MOJISKUT yIUlaTe roCIoNuInHa B pa3Mepe 4 0a30BbIX BEJIMYHH,
0 PacTOp»KEHHUH MOBTOPHOTo Opaka — 8 6a30BbIX BeanuuH (1. 4 nput. 14 k
HK), 00 u3MeHeHNH WM PACTOPIKEHHH JIOTOBOPOB HaiiMa JKUIIbIX MOMeELIle-
HUi — 2 6a30Bbie BennuuHb (oarn. 6.1 n. 6 npun. 14 x HK).

TpeboBanne 0 KOMIIEHCAIIMM MOPAIBHOTO BpEJia BBITEKAET U3 CIIOPHBIX
MIPaBOOTHOIIEHHH, IO KOTOPBIM HUCTIIBI OCBOOOX/IEHBI OT YIIIAaThl TOCyIap-
CTBEHHOH HONUIMHBI: HAPUMEp, M0 WHAWBAAYAIBHBIM TPYJOBBIM CIIOpaM
(moam. 1.6.1 m. 1 ct. 257 HK), uckam o HapylieHUH paB, MPEAYCMOTPEH-
HBIX 3aKOHOJAATEILCTBOM O 3amure mnpas norpedbureneit (moam. 1.1.8 m. 1
c1. 257 HK), rickam 0 BO3MEIIIEHHH Bpesia, MPUYNHEHHOTO KHU3HU HIIH 3710-
poBbio rpaxxaanuHa (moan. 1.1.2 m. 1 ct. 257 HK), rckam o BO3MeleHUH
MMYIIECTBEHHOTO U KOMIIEHCAIIMU MOPAJILHOTO Bpeia, MPUYMHEHHOTO ITpe-
crymnenueM (moam. 1.1.5 m. 1 cr. 257 HK). Hopwma, 3akpemsistomias He-
00XOAMMOCTD YIIIAaThl TOCTIONIIMHEI ITPH 00pAIEeHNH B Cy/ C TpeOOBaHHEM
0 KOMITIEHCAIMU MOPAJBHOTO Bpe/a Mo yKa3aHHOM KaTeropHH Jiesl, BBeJeHa
3aKOHOJATEJIEM C LIEJIbI0 BO3JIOXKEHUS JIOTIOIHUTEIbHBIX UMYIIECTBEHHBIX
oOpeMeHeHHH ISl OTBeTYMKa. [IpH yI0BIETBOpEHNH MCKa BBUJY O0s3aH-
HOCTH OTBETYHMKA BO3MECTHUTH AAHHYIO NOIIJIMHY B JAOXOJ IOCYAapcTBa C
Y4eTOM IPEBEHTUBHOTO XapaKkTepa JaHHOI 00S3aHHOCTH HCKIIIOYEHHUE €e
YIUIaTHI B TOJOOHBIX CUTYalUsIX HElleJIecoo0pasHo.

Ilpu nodaue uckoguvix 3as61enull, co0epiIcamux mpedbosanus Kax umy-
Wecmeenno2o, max U HeuMywecmeeHHo20 Xapakmepda, OLHOBPEMEHHO
YIUIAYMBAIOTCS TOCYAapCTBEHHAsS ITONUIMHA, YCTAHOBJIEHHAs! JJISI MCKOBBIX
3asBJIEHUI HMMYIIECTBEHHOIO XapakTepa, W TOCYAapCTBEHHAs MOLUIMHA,
YCTaHOBJICHHAs JJISl UCKOBBIX 3asBJICHUI HEMMYIIECTBEHHOTO XapakTepa
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(a63ar 2 1. 4 cr. 252 HK, 1. 9 mpun. 14 x HK). CnenoBarenbHo, IpH coyeTa-
HUH B TIpeMeTe HCKa TpeOOBaHMI MUMYIIECTBEHHOTO U HEMMYIIECTBEHHOTO
XapakTepa rocyAapCTBEHHAs OUIMHA UCYHUCISIETCS ITyTEM CIIOKEHUS ¥ B3U-
MaeTcsl OTACIBHO 32 KaXkaoe TpeboBanue (HampuMep, HCKOBOE 3asBICHHE O
3alIUTe YECTH, JOCTOMHCTBA MIIM AEJIOBOW PEITyTaI[H OIIa4YMBaETCSI TOCy-
JTApPCTBEHHOW MOMIJIMHOM 0 CTaBKaM JUIsl TpeOOBaHWH HEMMYIIECTBEHHOTO
Xapakrepa B pa3Mepe Tpex 0a30BbIX BennuuH. [Ipu 3asBneHnn TpeboBaHus
0 KOMIIEHCAI[MM MOPAJILHOTO Bpeia HCKOBOE 3asBICHUE OILIaYUBAETCA TaK-
XKe B pazMepe Tpex 0a30BbIX BenUuuH. [Ipu 3asBieHnn TpeOOBaHUS O BO3-
MEIICHUH MaTepUalibHOro Bpeda (YOBITKOB), MPUYUHEHHOTO PACHpPOCTpa-
HEHHMEM ITOpOYalNX CBEACHUH, TOCYAapCTBEHHAs MOUUIMHA OIUIaunBAETCS
B pa3Mepe, YCTaHOBJICHHOM ISl TpeOOBaHWH MMYIIECTBEHHOTO XapaKTepa:
5 % 1eHbI UCKa).

18.3. I3pep>kxm, cBsi3aHHBIE C pacCMOTpeHMeM desla

CynedHble U31ePKKH — Pa3HOBHIHOCTH Cy/IEOHBIX PAaCX0/I0B, JICHEKHbIE
CYMMBI, CBSI3aHHBIE C PACCMOTPEHUEM I'PaKJAHCKUX JIE B CyJJax U UCTIOTHE-
HHEM CyleOHBIX OCTAHOBJICHHUH (MHBIX FOPUCAUKIIMOHHBIX aKTOB), 4 TAKIKE
CYMMBI, YIJIa4MBaeMble JIMLAMH, PEATN3YIOIIMMH ITPaBo Ha CyAeOHYO 3aliu-
Ty, ¥ JINI[AMH, COICHCTBYIOIIMMH OCYIIECTBICHHUIO TIPaBOCY/IHSL.

Wznepkku, CBA3aHHBIC C pACCMOTPEHHUEM Jielia, onpeeieHs cT. 116 T'TIK.
YCI0BHO X MOXHO Pa3ZIeNIMTh Ha JIBE TPYIIIHL:

1) uzoepotcku, nonecennvle cyoom npu pacCMOmMpeHuu ZparcoancKozo
dena, uchonneHuu cyoedHbIX NOCIMAHOBIEHUIL U UHBIX AKINOE.

Ppacxojibl, CB3aHHBIEC ¢ IPOU3BOJICTBOM OcMOTpa Ha MecTe (1. 2 ct. 116 I'TIK);

pacxopl, CBsI3aHHBIE C HCIIOJIHEHNEM PELICHHS Cy/a, IIOYTOBBIE PACXOJIbI
(m. 4 cr. 116 T'TIK);

2) u30eprrcKu, ROHeCeHHble CHOPOHAMU, UHBIMU YUACHMHUKAMU NPO-
yecca u 20cyoapcmeeHHbIMU OPZAHAMU .

CYMMBI, TTOJUIEKAIINe BHIIUIATE CBUAETEISIM, SKCIIEPTaM, CIIEIMaINCTaM
u nepepounkam® (. 1 ct. 116 I'TIK);

1 TopsimoK BBHIIUIATEL M Pa3sMepsl CyMM, IIOJUISKAIMX BBIILIATE MOTEPIEBIINM, TPaXIaH-
CKHMM HCTL@M M MX MPEACTABUTEISM, CBHICTEIISIM, SKCIIEPTaM, CIICHUAINCTaM, IIepEBOIIHKaM,
HOHSTBIM, BBI3BIBAEMBIM CY/IOM JUIsl YYaCTHs B IPOM3BOJCTBE 110 IPaXKTaHCKUM JIEJIaM, M COCTO-
SIIEX U3 PACXOJI0B Ha [IPOE3I K MECTY NPOBEACHHS IIPOLIECCYaIbHBIX JISHCTBUI H 00paTHO, HaeM
JKUJIOTO TOMEIICHHSI, CYTOYHbIX U BO3HArPaXKACHHS 33 HCIIOJHEHHE YKAa3aHHBIMH JIMIIAMH CBOHX
o0s13aHHOCTEH, onpesiesieH [10I0KeHneM 0 HOpPsIKe BBILIATHL U pa3Mepax CyMM, HOICKAIIUX
BBIILIATE HOTEPIEBIINM, TPaXIaHCKUM HCTLAM U HX HPEACTaBUTENSIM, CBHACTEISIM, IKCIIEPTaM,
CIIeL[HAIIICTaM, [IEPeBOIYMKaM, IOHSITHIM, JIMIAM, OKa3bIBAIOIIMM COJCHCTBHE B IPOBEICHUH
CJIEZICTBEHHOTO JICHCTBHS, YTBEP)KACHHBIM noctaHosierneM Cosera MunucTpos Pecrybinku
benapycs ot 30 nexabpst 2006 T. Ne 1775.
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pacxozbl o pO3bICKY oTBeTdrKa B IpenycMoTpeHHbx ['TIK n uHbIM 3a-
KOHOJATeIbCTBOM ciydasix (m. 3 ct. 116 I'TIK);

pacxozbl CTOPOH U TPETHHX JIHIL 110 MPOE3Ay U HaWMy KUJIBIX ITOMeIlle-
HU, TOHECEHHBIE UMH B CBSI3H ¢ sIBKOH B ¢y (1. 5 cr. 116 I'TIK);

pacxofpl Mo OIUIaTe MOMOIIHM mpenctasurenei (. 6 ct. 116 I'TIK);

KOMITICHCAIIUSI CTOPOHAM 3a MOTepro padodero Bpemenu (1. 7 cr. 116 I'TIK).

[Mepeuens cyneGHBIX u3AepKek OTKPLIT (1. 8 cT. 116 I'TIK), ux onpenerne-
HHE CTaBUTCSI B 3aBUCUMOCTH OT KOHKPETHBIX 00CTOSTENLCTB JIENa C yYETOM
HEeoOXOIMMOCTH HeCeHHMsT JaHHbIX pacxonoB. [locraHoBnenne [Tnenyma Bep-
xoBHoro Cyna PecryOnuku benapyce ot 2 uronst 2011 . Ne 1 B 1. 19 k u3-
JiepKKaM oMHUMO TiepednciieHHbIX B ¢T. 116 I'TIK oTHOCHT 1 MHBIE pacxop!,
CBSI3aHHBIE C PACCMOTPEHHEM Jiella U MPU3HAHHBIE CYAOM HEOOXOIMMBIMU
(m. 8 cr. 116 I'TIK). K HeoOxoauMbIM pacxoqaM, B YAaCTHOCTH, OTHOCSTCSI
CYMMBI, yIIJIaY€HHbIE 33 OIIEHKY MMYIIECTBa, H3TOTOBICHNE JOKYMEHTOB T10
JIelty, OKa3aHue IOpUANYECKON ITOMOIIH 10 COCTABICHHIO 3asIBICHUH U Ka-
7100, oopmIIeHHE TOBEPEHHOCTH Ha MPEJCTABUTEILCTBO B CYJE U IpyTrHe
pacxozbl, HEIOCPEICTBEHHO CBS3aHHbIE C COOMpaHHWEM M HCCIEAOBaHUEM
JIOKa3aTeNIbCTB, a TAKKe C UCIIOJHEHUEM PELIeHUs.

CyoebHasa npakmuka. Cyaom OTKa3aHO B YOOB/JETBOPEHUWU TpeboBaHWi

0 BO3MeLLeHMM pacxoh08s no onnate opuandeckux yenyr 000 «A.b.B. n napTHe-

PbI», NOCKO/IbKY B WUTATE UCTUA MMEETCA KOPUCT. B aToli CBA3K, N0 MHEHUIO Cyaa,

obpalleHne UCTLa 3a OKa3aHUEM IOPUANYECKUX YCAYT K CTOPOHHEN OpraHu3a-

LMK He 6bIN0 0BYCNOBAEHO [OCTaTOMHON HEOBXOAMMOCTbIO. [laHHble pacxodbl

He ABNAKTCA HEO6XOAVIMbIMVI, NOCKO/IbKY UCTEL KaK lopugnvyeckoe nnuyo nmeet

BO3MOMHOCTb OCYLLECTBUTb 3aLLUTY COBCTBEHHBIX NPaB, CBA3aHHYIO C HENOCPeA-

CTBEHHOM npOdDECCVlOHaI'IbHOVI AeATeNbHOCTbIO, CU1aMU CBOUX CNeELMNaINCTOB.

B mensax Oonee 3pQekTUBHONU pabOTHI CYAOB PECIyONIHKH U EIUHO-
00pa3HOro Mo/Xo/a K pacueTy 10 B3bICKAaHHIO U3/IEPIKEK, CBA3aHHBIX C pac-
CMOTpPEHHEM TPaKAAHCKUX JIEJ, @ TAKXKE PACXOJIOB T10 MUCIIOTHEHUIO MCIIOI-
HUTEJBHBIX TOKYMEHTOB MuHUCTEpcTBOM roctuimu Pecryonuku Benapych
pa3paboTaH CBOMAHBIA pacyeT Mo B3BICKAHHMIO CyneOHBIX u3mepkek (pac-
xo0710B) (mucbmMo MunucTepeTBa octulmu Pecniyonuku benapycs ot 4 mas
2004 . Ne 03-37/130 «O mopsiike B3bICKaHHS M MEPEUHCIICHUS CyIeOHBIX
U3IEPKEK U PACXOJIOBY).

Oco0eHHOCTH B3BICKaHHsI CO CTOPOH CYMM, ITO/UIEKAIINX BBIIJIATE CBH-
JIETEIISIM, SKCIIepTaM U CHenuaiucTam, ompeneneHsr ctT. 126 T'TIK. B vact-
HOCTH, CyMMBI, ITOJJIE)KAIIME BBITUIATE CBUJIETENISIM, SKCIIEpTaM | CIIeHalIn-
CTaM WA HEOOXOAMMBIE ISl OTUIAThI PACXO0B IO MPOU3BOJICTBY OCMOTpPa Ha
MecTe, BHOCSTCSI BIIEpe]] CTOPOHOH, 3asBUBILIEH COOTBETCTBYIOIUIYIO MPOCH-
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0Oy. Ecin ykazaHHas mpock0a 3asBJeHa 00eMMHU CTOPOHAMH JINOO BBI30B CBU-
JIeTeNel, SKCIIepToB, OCMOTpP Ha MECTE MPOU3BOAATCS 110 MHUIIMATHBE CY/a,
TO TpeOyeMble CyMMBI BHOCSTCSI CTOPOHAMH ITOPOBHY Ha JIETIO3UTHBIN CUeT
cyna. Ykazanseie B cT. 126 I'TIK cymMMmBbl He BHOCSTCSI CTOPOHOH, 0CBOOOXK-
JICHHOM OT yIIIaThl CylNeOHBIX PACXO/IOB.

CyMMBI, IPHYUTAIOIINECS] CBUETEINSIM, KCIIEpTaM, CIICIHaINCTaM, BbI-
TUIAYUBAIOTCS CYIOM (HE3aBUCHUMO OT B3BICKAHHS UX CO CTOPOH) MO BBIMOJ-
HEHWU VMU CBOMX 00s3aHHOCTEH. BhImiaTta cymMM, MpUYMTAIONINXCS TIEpe-
BOIYMKAM, Npou3BoauTes 3a cuet Oromkera (ct. 127 T'TIK). Tlopsiaok BbI-
TUIATHI ¥ pa3Mepbl CyMM, TIOJUIeXKAIIMX BBIIUIaTe, ycraHaBauBatoTcs CoBeToM
MunucrpoB Pecriyonuku benapycs.

Eciu croponsl (cTOpoHa), He 0CBOOOXKICHHBIE OT YIJIAaThl CYIeOHBIX 13-
JIepKeK, B Cllydae HEOOXOAMMOCTH Ha3HAUEHHUs SKCIIEPTU3bI OTKa3bIBAIOTCS
OT YIUIaThl U3/IEPIKEK 10 e MMPOBEJCHUIO, CY/l OCTaBIISET 3asBIeHNE Oe3 pac-
cmorpenus (1. 11 ct. 165 I'TIK).

I'paxxnancko-nponeccyaabHbIe HOPMBI PETYIUPYIOT UCKITIOUUTEIBHO I10-
PSIOK B3BICKaHUS M3/IEPIKEK, MOHECEHHBIX CTOPOHAMH B I'PayKAaHCKOM CY-
JIOTIPOM3BOJICTBE. Pacxo/bl, KOTOpbIE MOHECEHBI IIPH PACCMOTPEHNH YTOJIOB-
HBIX JIeJl, He OTHOCSATCS K MpoleccyanbHbiM usnepxkam (ct. 116 I'TIK), ux
B3bICKaHHE IPOM3BOANTCS 1o npaBmiaM cT. 163 VIIK.

18.4. OcBoOOXKIeHMe OT yIjIaThI CyJe0HBIX PacX0Jd0B.
Otcpouka 1 paccpodKa yIIaThl CyAeOHBIX pacx0d0B

CTOpOHBI HE HECYT CYA€OHBIX PACXO/IOB IO OTAEIHHBIM I'PAXKAAHCKHUM JIe-
JIaM TIpH TPEOCTABICHNH JIBIOT T10 yIlIaTe CyAeOHBIX PacXoI0B 1 IPH OCBO-
OO>K/IEHUHN OT WX YIUIATHI.

I'TIK onpenensier cyObeKTOB, HAACIECHHBIX HPABOM ROIAHO20 AUOO Ua-
CHLUYHO20 0C80D0IHCOCHUA (hu3uUecKUX Uy Om ynaameol Cy0eOHvIX pacxo-
006. Taxoe mpaBoMouune mpenoctapieHo cyay (cyawe) (ct. 130 I'TIK), mecr-
HeiM CoBeTam JEIyTaroB HIIM 0 MX ITOPYYEHHIO HCIIOIHUTENBEHBIM U pac-
nopsauTenbHbIM opranam (m. 1 ct. 258 HK), a Takyke npoKypopy, UMEIOIEeMy
MIPaBO ITPUHECEHNUS HaJ30PHOTO MPOTECTa, IIPHU IoAaue HaJ30PHOM JKaI00bI
(ct. 130TTIK). OG1iee ycnoBue st 0CBOOOKICHUSI OT YILIATHI TOCTIONTHHBI
cyaoM (cymbeii), MecTHRIMU COBETaMH JICMyTATOB, HCTIOJIHUTEILHBIMU H PAC-
TIOPSITUTENEHBIME OpraHaM¥ — UMYIIECTBEHHOE ITOJIOKEHUE UCTIA U OOBEKT
00JIOXKEHHS TOCYTApPCTBCHHOW TIONUTHHOMN, HE CBA3aHHBINA C OCYIIECTBIICHH-
€M IpeIIPUHIMATENILCKON AES TETHHOCTH.

3asBiieHne 00 0CBOOOXKICHHUH OT YIIJIAThI CyAeOHBIX PAaCX0/I0B IT0AaeT-
Cs B TUCEMEHHOU (popMe B CyJI, KOTOPOMY MOJCYHO JaHHOE Neio. B aToi
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CBSI3M HEJb3s NMPHU3HATH OCHOBAaHHBIM Ha 3akoHe TpeboBaHme 00 OCBO-
O0XIEHUHN OT yIJaTbl CyAeOHBIX pacxoiOB, aJipeCOBAHHOE CyIy Kacca-
nMoHHOM MHCcTaHuuu. [locne Bo30yxaeHUs /ena 3asBICHHE MOXKET OBITh
CIeJIaHO TaKXe U B YCTHOW (OopMe C 3aHECEHHEM B IPOTOKOJI CylneOHOTr0o
sacenanus (ct. 131 I'TIK).

B cuy cr. 179 I'TIK 00s13aHHOCTD 1O JOKa3bIBAaHUIO UMYIECTBEHHOTO
TIOJIOXKEHUsI, 00yCIIOBUBILETO0 HEOOXOMUMOCTE OCBOOOXKICHHUS OT CYJeOHBIX
pacxooB, BO3JIOXKEHA HA UCTIA, MHUIIMUPOBABIIIETO Mpouecc. B aToi cBsizn
K yKa3aHHOMY 3asIBJICHHUIO TPaXJaHUH 00s3aH NPUIIOKHUTH JOKYMEHTBI, CBH-
JIETENBCTBYIOIIHE O €r0 MaTeprajJIbHOM M ceMeWHOM nojiokeHnu. B 1. 8 mo-
cranosnenus [Tnenyma Bepxosroro Cyna Pecnyonuku benapych ot 2 uronst
2011 1. Ne 1 yka3aHo, 4TO CyJ| IOJDKEH NMPUHUMATh BO BHUMaHHE pa3Mep 3a-
paboTHO# miarsl U (KJIH) JOXOI0B, BO3PACT U COCTOSIHUE 37I0POBbSI, KOJTHYE-
CTBO VDK/IMBEHIIEB, MHBIE 00CTOSTENHCTBA, OOBEKTHBHO CBH/IETEILCTBYOIIHE
0 3aTpyAHUTEIHHOM MaTepHaIbHOM IOJOKEHUH 3asBUTeNs. Hanpumep, cyn
MOXKET HPU3HATh HayMaHHBIMH JIOBOIBI CTOPOHBI O TOM, YTO Y HEE OTCYT-
cTByeT (prHAHCOBAs BO3MOXKHOCTH YIUIATUTh I'OCYJAAPCTBEHHYIO MOILIHHY,
BBHUJY TOTO YTO JIaHHAsI CTOPOHA, IPHHUMAs Y4acTHe B IPOLECCe, 3aKIII0UH-
JIa COIIallleHHe C aJIBOKATOM, HEOJHOKPATHO MPECTABIISIBIINM €€ HHTEPECHI
B Cy/Ie Ha TUIaTHOH OCHOBE.

Ecnyn nproOIeHHBIX K 3asiBJICHUIO 00 0CBOOOX/IEHUHU OT Cy/IEOHBIX pac-
XOJIOB IOKYMEHTOB O MaTepHaIbHOM ITOJOXKEHUH 3asiBUTENST HEJJOCTATOYHO,
CY/IbsI 110 XO/IaTalCTBY 3asBUTENSI HCTPEOyeT JOTOTHUTENbHBIE.

Cyn nim cynpsi 00s13aH OTMEHHTB CBOE OIpesielieHne 00 0CBOOOXKIEHUN
OT Cy/eOHBIX PacXoJIOB, €CIU YOEANUTCs, YTO OOCTOSITENHCTRA, MTOJI0KEHHBIE
B OCHOBY 3TOTO ONpE/EIICHNs, He COOTBETCTBYIOT JEUCTBUTENBHOCTH. B Ta-
KHX CIy4asiX COOTBETCTBYIOIIAs CTOPOHA OIUIAYMBAET BCE PACXOJIBI MO Iy
B nopsizike, ycranopieHHoM ['TIK (ct. 132 I'TIK). B To xe Bpemsl, eciu npu
T0/1aue MCKOBOTO 3asiBJICHHSI JINIIO OCBOOOXIEHO OT YIIJIaThl TOCYAapPCTBEH-
HOH TIOIIUIMHBI, TO B CIydYae BHIHECEHHMS pEIleHUs1 00 OTKa3e B YIOBJIETBO-
PEHUU MCKOBBIX TpeOOBaHMH C JIMIa, 0CBOOOKIEHHOTO OT YIUIaThl TOCYAap-
CTBEHHOH MMOIIUTHHEI, TOCY/IapPCTBEHHAS TOIUINHA HE B3bICKMBAETCS.

I'TIK mpenocTaBiseT BO3MOXXHOCTh OTCPOYKHU, PACCPOUKH YILIATHI CYIeO-
HBIX PAcXOJI0B M YMEHBIIECHHSI UX Pa3MepOB, B3BICKUBAEMBIX B JIOXOJ TOCY-
JIapCTBa, CYJIOM WJIH CyJbel MCXOJsl N3 UMYIECTBEHHOTO TIOJIOXKEHHS OIHON
i 06eux ctopoH mporecca (cr. 134 I'TIK).

Jveombl no ynname 20cyoapcmeeHHOli NOWIUHBL ONPENEICHBl B
ct. 257 HK, uHBIX 3aKOHOJIATEIbHBIX aKTaX. B yacTHOCTH, OT TOCyJapCcTBeH-
HOW TONIIMHBI M0 YKa3aHHBIM B Ha3BaHHOW CTaThe JieJIaM OCBOOOXKIArOT-
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cst: uernsl (moam. 1.1-1.5 m. 1 ct. 257 HK), rpaxnane (moamn. 1.6.1-1.6.2
n. 1 cr. 257 HK), ctoponsr (moam. 1.7.1-1.7.4 n. 1 ct. 257 HK), ¢usu-
yeckue juna (moam. 1.8, 1.9 n. 1 HK), opranusauuu u ¢usndeckue nuia
(moam. 1.10 . 1 ct. 257 HK).

[IpaBoBo€ perynaupoBaHye OCBOOOKAEHHS OT YIUIATHI TOCIIOIUIMHBI Xa-
paKkTepHu3yeTcs OIpeNeTIeHHON CIIOKHOCTBIO. 3aKOHOJATeNb, IPEeJOCTaBIIsLs]
JIBTOTHI 10 YIUIaTe TOCIIONUIMHEI, YKa3bIBAa€T B TOM YHCIIE Ha MpeNoCTaBie-
HUE JIBIOT IIPH TOo/Ia4e KaCCAIIMOHHBIX U HA/I30PHBIX )Kaj100 110 TaKUM JeIaM
J00 MPEIOCTABISET JILIOTHI MO YIUIaTe TOCHOUIIHHBI HCKITIOUYUTEIBHO MPH
nojiade UCKOBBIX 3asiBNeHHH (3Ka00, 3asBIEHNUIT), YUUTBIBAs CAMOCTOSITEIb-
HBIN CTaTyC KaCCallMOHHBIX U Ha30pHbIX kano0. Cormacuo 1. 11 ct. 257 HK
0CBOOOYKIEHHE OT YIUIAThI TOCYIapPCTBEHHO IMONIUTMHEI 32 MO/Iady MCKOBBIX
3asIBJIICHUH, 3asBJICHUI U JKajlo0 B Cy HE BJIEYET OCBOOOXKACHHS OT YILIaThI
TOCYAapCTBEHHOW MOIUIMHEI 32 M0ady KaCCAllMOHHBIX M HaJI30PHBIX JKaI00
B OpraHbl MPOKYPATyPHI.

CydebHas npakmuka. UcTe, . nofan B Cy, KacCaLMOHHOM MHCTaHLUMUK YacT-
HYlO »Kanoby 06 oTmeHe onpeaeneHus cyaa, NOCKOMbKY ABAAETCA MHBANAOM
| rpynnbl M ero matepuanbHOE NONOXKEHME HE NO3BOAAET YNIATUTbL rocyaap-
CTBEHHYIO MOWAKHY. Mo MHeHuIo T, cya, ocBoboXAan ero oT ynnaTtbl rocyaap-
CTBEHHOW MOLW/IMHbI NPU Nojaye UCKa, 0cBO6OAMA ero M OT ynaaTbl FOCMoLW-
JIMHBI NPY Nojaye KacCaLMOHHOW Kanobbl; A0 NoJyYeHUs AONOAHUTENbHOTO
pelleHunn cyZla OH He 3Ha, YTO AOJIKEH YNAATUTb roCyAapCTBEHHYHO NOLWANHY
npu nogave KaccaLWUOHHOM xanobbl, NosTomy cyay cnegosano ocBoboanTb
€ro OT ynaaTbl roCyAapCTBEHHOW MOLWIMHBI NPU NOAaYe KacCalLMOHHOW Kano-
6b1. O6CcyamMB [,0BOAbI HAaCTHOM anobbl, NPOBEPUB MaTepuanbl aena, cynebHas
KOMIervs NpULLAa K BbIBOAY, YTO YacTHas Kanoba yA0BAETBOPEHUIO He Noae-
XUT. MpesycMmoTpeHHbIx cT. 257 HK ocHoBaHwuii ana ocsoboxaeHus I oT ynna-
Tbl TOCYAApCTBEHHOM NOWAWHbBI HE UMeNocb. Ha AeHb NofJayu UCTLOM B CyZ,
KaccaLMOHHOW anobbl Ha pelueHne cyaa, a TakKe Ha AeHb BbIHECEHUA CYAO0M
onpeaeneHuns ob octaBneHnn 6e3 pacCMOTPEHUA KacCaLMOHHOW anobbl 3asB-
NeHUA OT UcTua 06 0CBOBOXKAEHUM OT YNNaTbl FOCYAaPCTBEHHON NOWAUHBI NPU
nopaye KaccaLMOHHOM anobbl B cyA HE NOCTYNano U AOKYMEHTOB, NOATBEP K-
LAOLUX TAXKEN0E MaTepUabHOE NOJOKEHWE UCTLA, UCTLLOM NPEACTABAEHO He
6b1710. CNoOp, PaCCMOTPEHHbIN CYAOM, ABAAETCA NO CBOEMY XapaKTepy MMyLLe-
CTBEHHbIM. Hannune MHBaNMAHOCTU camo no cebe He ABNANOCL 6E3YCI0BHbBIM
OCHOBAHWEM AN OCBOGOXKAEHWUA UCTLA OT ynaaTbl roCcyAapCcTBEHHOM NOLWAU-
Hbl. TakMM 06pa3om, OCHOBaHU A1 0CBOBOXKAEHUA UCTLLA OT yNAaTbl rocyaap-
CTBEHHOW NOLWAUHbI NPY NoJaye KacCcalMOHHOM Kanobbl He UMENoch.

[IpaBoBoii ananu3 cr. 257 HK cBHeTenbCTBYyeT O TOM, YTO JIBIOTHI 11O
yIulaT€ TOCYAApCTBEHHOM MOIUIMHBI IPEJOCTABISIIOTCA ONPEAETICHHBIM
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CcyObEeKTaM B 3aBUCHMOCTHU OT KaTeTOpUH IrpakaaHCcKux nes. Ocobas mpaBo-
Basl 3aIIMTa MPEJOCTABISIETCS IPU OOPAILIEHNH B CyJI C HCKaMHU O HapyIIeHUH
TpaB, MPEIyCMOTPEHHBIX 3aKOHOJATEILCTBOM O 3allluTe IpaB MOTpeduTe-
JIel, IpU BO3MEIIEHUH MMYIIECTBEHHOTO M MOPAJIBbHOIO Bpe/a, MPHYMHEH-
HOTO TMpECTYIUIEHHEM, Bpeaa, TPUUYMHEHHOTO XU3HU WM 3JI0POBBIO T'Pax-
JIlaHMHA, TpaXk/JaHaM 10 MHMBU/IyaJIbHBIM TPYIOBBIM CIIOpaM, CTOPOHAM IO
JienaM, CBSI3aHHBIM CO CTPAaxOBaHWEM U TOCY/IapCTBEHHBIM pETyIHpOBAHH-
€M CTPaxoBOW NesTeNbHOCTH, U Ip. HeoOpeMeHeHne NaHHBIX TpeOOBaHMI
TOCYAapCTBEHHOW TONLIMHON OO0YCJIOBIEHO MX COIMAIBHBIM XapaKTEpOM,
Ba)KHOCTBIO CYy/IeOHOH 3alIMTHl YKa3aHHBIX CyObEKTHBHBIX ITPaB. YKa3aHHBIE
TIPaBOOTHOIIEHHS JIOJDKHBI OBITH TOKa3aHbI HCTIIOM.

JIbroTe! 10O yruiatre rocyJapcTBEHHOW ITOIUIMHBI TPEAOCTABISIOTCS TaK-
K€ TOCYJapCTBEHHBIM OpraHaM IpH OoOpalieHWuH B cyn. Takue JIbroThl B
cootBetcTBUM ¢ moan. 1.29 m. 1 ct. 257 HK npenocrapieHsl B TOM 4HcIiie
W OpraHaM BHYTPEHHHX Jiel1. JIbroThl 1o yIiaTe rocynapCTBeHHOH HOIITHHBI
TIPEIOCTABIISIOTCS. MHBIM TOCYAapCTBEHHBIM OpPraHaM, B TOM YHCJIE OpraHam
MIPOKYpaTyphl, TOCYAapCTBEHHBIM OpraHaM, OpPraHH3alUsIM U (H3UYECKUM
JIMIAM, OOpAaTHBIIMMCS C 3asBIICHUSMH B CY/bI B 3allIUTY NPaB M 3aKOHHBIX
WHTEPECOB APYTUX JIUII B CIy4YasX, MPEAYCMOTPEHHBIX 3aKOHOJATEILCTBOM
(momm. 1.25 m. 1 ct. 257 HK).

I'TIK u uHBIe 3aKOHOATENILHBIE aKTHI CIIEIMATBHO HE BBIJIENISIOT KaKyro-
J00 KaTeropuio CyObEeKTOB, UMEIOIIUX UCKIIIOUUTENBLHYIO JIBIOTY T10 yIlIaTe
TOCYapCTBEHHOW ITONUIMHEI. B 4acTHOCTH, YYaCTHUKHM M MHBaIHIbl Bemm-
kol OTeuecTBEeHHOH BOWHBI, MHBAIUABI OOEBBIX NEHCTBHI Ha TEPPUTOPHUU
JIPYTHX TOCYIapCTB OCBOOOX/EHBI HCKIIOYMTENBHO OT YIUIATHl TOCyAap-
CTBEHHOH ITOIUIMHBI TIPH IT0fa4e MCKOBBIX 3asIBJICHUH HEUMYIECTBEHHOTO
XapakTepa, KacCallMOHHBIX U HaJI30PHBIX asio0 (IIEPBUYHBIX U MOBTOPHBIX)
Ha cy/eOHbIE TOCTaHOBJICHHS 110 UCKOBBIM 3asIBJICHUSIM HEUMYIIIECTBEHHOTO
xapakrepa (moamn. 1.11 m. 1 ct. 257 HK), a Taxke MO0 MHBIM OCHOBaHHSIM,
TIPE/lyCMOTPEHHBIM yKa3aHHOW HOPMOH.

OcBOOOXK/IeHHE OT TOCYAAPCTBEHHO!N MONUTHHBI 32 M0ad9y MCKOBBIX 3a-
SIBJICHUH, 3asBIICHUN U KaJlo0 B CyA HE BJIEYET OCBOOOXJIEHUSI OT YIUIATHI
TOCYAapCTBEHHOW MOIUIMHEI 32 M0ady KaCCAllMOHHBIX M HaJI30PHBIX JKaI00
B CY/Il M HAJI30PHBIX kanob B opranbl mpokyparypsl (. 11 ct. 257 HK). Hc-
X0/t n3 cMbicia 1. 12 ykasanHo# crareu HK nipu oTkaze B ynoBneTBopeHHN
WCKa TOCY/AapCTBEHHAs! NOIIIMHA, OT YIUIaThl KOTOPOI B YCTAaHOBJIEHHOM I10-
psiake uctel ObUT 0CBOOOXKAEH, C UCTIA HE B3bICKUBACTCS.

OT ymiaTsl U3AepKeK, CBI3aHHBIX C PACCMOTPEHHEM JieJia, OCBOOOXKIA-
I0TCSI TPOKYPOP, TOCYIapCTBEHHBIE OPTaHbl, IOPHIMYECKHE JINIA U TPaXKIaHe,

263


http://www.pdffactory.com

oOpaTHBIIKeCs ¢ 3asBICHUEM B CY/ B 3alIUTy NPAB U OXPaHIEMBIX 3aKOHOM
HMHTEPECOB IPYTUX JIHII, B CIIy4asK, MPELyCMOTPEHHBIX 3aKOHOIATEIHCTBOM
(ct. 129 T'TIK).

18.5. PacnipenesieHme cyme0HBIX pacx0doB MeXKIy CTOPOHaMM.
Bo3MmereHne cyaeOHBIX pacxo10B

I'TIK ompeneneH MOPSAAOK pacHpeieieHUsT CYACOHBIX PACXOI0B MEXITY
CTOpOHAMM, BHECEHHBIX TPH I0Jaue MCKOBBIX 3asiBJICHUM (3asBICHU, Ka-
7100), mojavye KacCalMOHHBIX M HAJ30pPHBIX kanob. Pacnpenenenue cyeo-
HBIX PAaCcXOJ0B OCYUIECTBIISIETCA MEXIY CTOPOHAMH B 3aBUCHMOCTH OT HC-
xona nena. [To obmemMy mpaBuity Cy/IeOHBIC pACXOBI IO TPAKIAHCKOMY JICTY
HEeceT CTOpOHa, OKa3aBIIasicss HENpaBod B criope. JlaHHBIM NPUHIUIT ObLT
c(hopMyITUpOBaH erIe B pUMCKOM IIpaBe.

B Hacrosimee Bpems B coorBetctBuu ¢ 4. 1 c1. 135 I'TIK cTopoHne, B mMoib-
3y KOTOPOW COCTOSIOCH PEILlIEHUE, CyJl MPUCYKAAET 3a CUET APYTOH CTOPOHBI
BO3MEIIICHUE BCEX MOHECEHHBIX IO CYICOHBIX PAaCcXOJOB IO JICNY, XOTs OBl
9Ta CTOpPOHA ¥ OBLTa OCBOOOXKICHA OT YILIATHI MX B JIOXOM TocyaapcTea. Eciu
HCK YJOBJIETBOPEH YAaCTUYHO, TO YKa3aHHBIE B HACTOSIEH CTaTbe CyMMBI
MPUCY>KIAIOTCS UCTILY PONOPLHAOHAIBEHO pa3MepPy YAOBIETBOPEHHBIX CYI0M
HCKOBBIX TPEOOBaHUI, & OTBETUHKY — ITPOMOPIIHOHATHHO TON YaCTH HUCKOBBIX
TpeOOBaHUI, B KOTOPOH HCTITYy OTKA3aHO.

Mpumep. B cootBetctBuM co cT. 135 IMIK c oTBETYMKA B MO/Ab3Y UCTLA NOA-

NIeKaT B3bICKaHMIO cyaebHble pacxosbl B cymme 5 p. NponopuuoHansHo cymme

YA0BNETBOPEHHbIX UCKOBbIX Tpe6OBaHMVI M3 pacyeTa:

100 p. (cymma ynoenetsopeHHbix Tpe6osaHmid) / 500 p. (ueHa ucka) = 0,2;
0,2 x 25 p. (cymma noHeceHHbIX UCTLLOM cyaebHbix pacxosos) =5 p.

M3MeHeHne BBIIECTOSIIUM CYJIOM COCTOSIBIIETOCS PEIIEHUS! WK BBIHE-
CEHUE HOBOTO PEUICHUS O0SI3BIBACT CYJl H3MEHUTH PACIPE/ICIICHUE CYICOHBIX
pacxomnos.

PacnipeiencHre CcymeOHBIX PacXOIOB MEKAY CTOPOHAMH IPH TPU3HA-
HUU OTHOU U3 HUX HEA0OPOCOBECTHOI MPOU3BOTUTCS C YICTOM TpeOOBaHUI
ct. 139 I'TIK. Cyn BripaBe 00s13aTh HETOOPOCOBECTHYIO CTOPOHY, TPETHE JTUIIO
BO3MECTHTH CyIEOHBIC PACXOIBI IPYTrON CTOPOHE MITH OOPATHTH UX B JIOXOI
TOCYIapCTBa, €CIIM OHHU BHI3BAHBI YKIIOHCHUEM OT OOBSCHCHUH, Jadell JI0xK-
HBIX O0BSCHCHHI, COKPBHITHEM, a TAK)KE CITUIIIKOM MO3THUM IPEIbSIBICHHEM
JTOKA3aTeNIbCTB WJIM WHBIMH HEJTOOPOCOBECTHHIMU JTHOO 3aBEIOMO Herpa-
BUJILHBIMH JI€HCTBHUSMH.

Cynebubie pacxozbl (TOCHOIIIMHA U M3IEPHKKH, CBSI3aHHBIE C PACCMO-
TPEHUEM JIelia) 110 JejaM O MPU3HAHHK TPaKJaHUHA OrPAHUYEHHO JICECTIO-
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COOHBIM MJIM HEAEECHOCOOHBIM C 3asBUTENSI B3BICKAaHHWIO HE IOAJIEXKAT, 32
UCKJIIOUYEHHEM CITy4aeB, KOT/Ia 3asiBUTENN AEHCTBOBAIN HENOOPOCOBECTHO C
LEJIBIO0 3aBEJIOMO HEOOOCHOBAHHOT'O OIPaHUYEHHSI WIIH JIMIIEHUS 1€eCIIoCco0-
HocTH rpaxkaanuna (4. 4 ct. 375 T'TIK) (. 15 nocranoenenus [lnenyma Bep-
xoBHoro Cyna Pecrryonuku bemnapyce ot 16 nexabps 2004 1. Ne 13 «O mpak-
THUKE PACCMOTPEHHS CylAaMH JeJ] O NMPHU3HAHWW T'PaKIaHWHA OTPaHHMUYEHHO
JieecriocOOHBIM MITM HE/IEeCIIOCOOHBIM, a TaKXKe O NMPHU3HAHWHU I'pakJaHUHA
JIeeCrOCOOHBIM JTHOO 00 OTMEHE OTPAaHUYCHHUS IEECITIOCOOHOCTH).

[Tpu yxiioHeHHN OTBETYHKA OT SIBKH B CyJI, HECBOEBPEMEHHOM HarpasJe-
HHUH B Cy/ BO3paKEHUH MPOTHB MCKa JINOO BCTPEYHOTO MCKa CyaeOHbIe pac-
XOJIbI IT0 IEPBOHAYATEHOMY M IOBTOPHOMY PacCMOTPEHHIO JIelia BO3JIararoT-
csl Ha OTBETYMKA, JAaXKe €CIIM ero *kajoda OblUIa MOIHOCTHIO YAOBIETBOPEHA.
OH 0cBOOOXKIAETCS OT CYJEOHBIX PACXO/0B, €CIIH JJOKKET, YTO HE BUHOBEH
B HESBKE WJIM YTO CBOEBPEMEHHO BBICIIAN CYy/Iy BO3Pa)KEHUsI IPOTHB HCKa
00 BCTPEUHBIN MCK, KOTOPBIE He OBUTH MPHOOIIEHBI K AEITy.

Pacripenienenne cyaeOHBIX pPAacXONOB OCYIIECTBISIETCS TaKXKe MEXIY
nporueccyanbHpiMu coydacTHrkamu (ct. 136 I'TIK), mpu oTkase oT wucka
u MupoBoM cornamnienuu (ct. 137 I'TIK). [pouieccyanbHble COy4acTHHKU He-
CYT cyneOHbIE pacxofpl 110 JIeNly B PaBHBIX J0JsIX. MHOW momxon npu pac-
TIpe/IeNIEHNH CYAEOHBIX PacXo0B MEXIy MpPOLECCYabHBIMUA COy4acTHHKA-
MH 00yCJIOBJIEH pa3inyveM UX TPeOOBaHWH B LIeHE, a TAK)Ke COBEPILICHHEM
MIPOLIECCYaNIbHBIX AEHCTBHI 1O TPEOOBAHHUIO MPOLIECCYaILHOTO COyYacTHUKA
TOJIBKO B €r0 MHTEpecax. B JaHHOM ciydae CyJ OTCTymaer OT 00IIero npaBu-
JIa PaBHOTO paclpeesieHns CyAeOHbIX pacXoIoB.

[Tpu oTka3e uUCTIA OT UCKA TIOHECEHHBIE UM Cy/IEOHBIE PACXO/IBI OTBETUHK
He Bo3Melaer. [Ipu 3aKkirtoueHr MUPOBOTO COMIALIEHUsI CyIeOHbIE PACXO/bI
TI0 JIeJTy B3aMMHO IIOTAIlAf0TCsl, €CIIM CTOPOHBI HE JIOTOBOPHIINCH 00 MHOM.
B3bickanue 1o TpeOOBaHMIO UCTIA TOHECEHHBIX UM CY/IeOHBIX PAaCcXOI0B BO3-
MOYKHO TIPY OTKa3e OT HCKa MOCJIE €r0 MPEIbsBICHHS B CBSI3H C JJOOPOBOJIb-
HBIM YpEryJlInpoBaHUEM UCKOBBIX TPEOOBaHUH.

I'TIK onpexensieT MOPSIOK BO3MEIICHHUS CYACOHBIX PACXOIOB U3 CPEICTB
Oromkera ctopoHam (ct. 141 I'TIK) u rocynapetsy (ct. 142 I'TIK).

[Tpu oTKa3e MOIHOCTHIO MITH YACTUYHO B UCKE TIPOKYPOPY, TOCYAAPCTBEH-
HBIM OpraHaM M MHBIM JIMI[aM, OCBOOOK/IEHHBIM B COOTBETCTBHH C 3aKOHO-
JIaTeNIbHBIMKA aKTaMH OT YIUIaThl TOCYAapPCTBEHHON MOIUIMHBI IPU BO30YXK-
JICHUH JieJIa B 3alUTy IIpaB U OXpaHsIEMbIX 3aKOHOM HHTEPECOB JPYTHUX JIUII,
OTBETYHMKY BO3MEUIAIOTCS M3 CPEICTB OIOIKETa MOHECEHHBIE UM Cy/leOHbIE
pacxozbl MOJHOCTHIO WIIM MPOMOPIIMOHATIBHO TOW YacTH MCKOBBIX TpeOOBa-
HUH, B KOTOPOH UCTITy OTKa3aHO.
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OTBETYNKY, KOTOPBIH MPHUBJICYCH CYJIOM B TIOPSJIKE 3aMEHBI HCHAIIE)KA-
e CTOPOHBI M B IOJh3y KOTOPOTO IMOCTAHOBIICHO PEIICHUE, IOHECCHHBIC
UM Cy/ieOHbIE PacXo/ibl BO3MEINAIOTCS U3 CPE/ICTB OIo/KeTa.

B ciydae ynoBnerBopeHust ucka 06 0cBOOOKJCHNHM UMYILECTBA OT ape-
CTa MCTIly BO3MEIIAIOTCS U3 CPEICTB OIO/PKETa MIOHECEHHBIE UM Cy/neOHbIe
pacxonsl.

CyneOHble pacXofpl, OT YIUIATBI KOTOPBIX HCTEI] ObUT OCBOOOXK/ICH, B3bI-
CKUBAIOTCSI C OTBETYMKA B JIOXO/ TOCY/apCTBa IPOINOPLUOHAIBEHO YAOBIET-
BOPCHHOM YaCTH UCKOBBIX TPEOOBaHUI.

CyoebHasA npakmuka. YupexaeHne o6pa3oBaHus o6paTmuaock B Cya C UICKOM
0 B3bICKaHWM Pacxof0B Ha 06yyeHWe KypcaHTa B., KOTOpbIN Bbi1 OTYMCIEH C AHEB-
HOM hopMbl 0BYYEHMA B CBA3U C HEXKEAHUEM NPOAOIIKATL y4eby. MocKkonbKy B.
HE UCMOJIHUA CBOMX 06s3aTe/IbCTB COMACHO 3aK/OYEHHOMY KOHTPAKTY, UCTel,
NPOCWA B3bICKaTb B PecnybinKaHCKUI BIOAKET AEHEXKHbIE CPeACcTBa B pasmepe
970 p. 14 k. B cootetctBum c nogn. 1.3, 1.5 n. 1 HK ucrtew, ocBoboxkaeH ot ynna-
Tbl FOCYAAPCTBEHHOW MOLW/MHbI. CyA0oM MCKOBble TpeboBaHWA YAOBNAETBOPEHDI
B MOJHOM 06beMe, C OTBETYMKA B3bICKaHa roCyAapCcTBEHHAA NOLWJ/IMHA B JOX0M,
rocyaapcTea B pasmepe 5 % ueHbl ucka — 48 p. 50 k.

[Tpu oTkaze B UCKe M3/IEPIKKH, CBI3aHHBIE C PACCMOTPEHHEM JIeNa, B3bI-
CKMBAIOTCSI C ICTIIA B ZIOXOJ] TOCY/IAapCcTBa. Ecin MCK yI0BIETBOPEH YaCTHYHO,
a OTBETYUK OCBOOOX/IEH OT YILIATHI CYIeOHBIX PacXo/ioB, U3JIEP)KKH, CBSI3aH-
HBIE C PACCMOTPEHUEM JIeNa, B3BICKUBAIOTCS B JIOXOJ TOCYIApCTBa C MCTIA,
He 0CBOOOXKJICHHOTO OT YIUIAThI CyA€OHBIX PACX0JI0B, MPOIOPIIMOHAIBEHO TOH
YaCTH HMCKOBBIX TpeOOBaHWH, B YJOBIETBOPEHUH KOTOPBIX OTKazaHO. Eciu
00e CTOpOHBI OCBOOOYK/IEHBI OT YIUIATHI CYJ€OHBIX PACXO/I0B, TO M3IEPIKKH,
CBSI3aHHBIE C PACCMOTPEHHUEM JIeJia, OTHOCATCS Ha cueT rocyaapcrsa. OcBo-
O0’K/IeHHE CTOPOHBI OT CyAE€OHBIX PAacXoJIOB HE OCBOOOXKIAET ee OT 00s3aH-
HOCTH BO3MECTHUTBH JPYTOi CTOPOHE, B MOJIb3Y KOTOPO COCTOSITIOCH PELIEHHE,
MoHeceHHbIe cyaeOHble pacxofbl (ct. 133 I'TIK).

Oco0oe 3HaueHHEe UMEIOT OCHOBAHUS U ITPOLECCYATbHBIH MTOPSIIOK BO3-
MEIIEHHUs] PacXoI0B MO OIUIaTe MOMOIIM NpeAcTaBuTeNs. B coorBeTcTBUM
co cT. 124 TTIK cTopoHe, B MOIBb3y KOTOPOI COCTOSIOCH PEIICHHE, CYI
MIPUCY’KAAET BO3MEIIEHHE MOHECEHHBIX €0 PacxXolOB IO OIulare MOMO-
Y TIPEICTABUTENS 38 CUET JPYTroil CTOPOHBI, UCXOAS U3 CIOKHOCTH Jena
W BpEMEHH, 3aTPpayeHHOr0 Ha €ro paccMoTpeHue. B ciydae eciau B coot-
BETCTBUU C yCTAHOBJICHHBIM ITOPSIKOM ITOMOIIb aJBOKaTa Obljla OKa3aHa
CTOPOHE, B ITOJIb3y KOTOPOW COCTOSIIOCH PEIIEHHE, 3a CUET CPEJCTB KOJuIe-
THH a/IBOKaTOB WM PeCIyOIMKaHCKOTO OIO/KeTa, yKa3aHHas CyMMa B3bI-
CKHMBAETCS C IPYTOi CTOPOHEI B ITOJIb3Y KOJJIETUH aJBOKATOB WIIM PECITyO-
JIMKAHCKOTO OIO/DKETA.
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I'TIK ompenensieT cyMMsbl, NOUIEXKAIIUE BBIIUIATE CBUICTEISM, JKCIEp-
TaM, CHeUUaIiCTaM U IepeBOAYMKaM. Tak, 3a JIMIIOM, BHI3BAHHBIM B Kaue-
CTBE CBHJETENs, DKCIEPTa, CIEIHAINCTa WIN IEePeBOJUNKA, COXPAHSIETCS
CpesHUi 3apadOTOK MO MECTy ero paboThl 3a BCE BpeMs, 3aTpaueHHOE UM
B CBSI3U C BBI30BOM B Cy/. JIMmam, He MMEIOMIMM OCHOBHOTO MecTa pabo-
THI, BBITIJIAYMBAETCS BOSHATPAXKICHHE UCXO/Sl U3 CPEAHEH 3apaboTHOI TIaTkl
B JJaHHOH MecTHOCTH. CBHUIETENH, SKCIIEPTHI, CIIELUAINCTHI ¥ IEPEBOTINKI
HMEIOT TIPaBO Ha BO3MEIIEHHE TOHECEHHBIX PACXOJIOB B CBS3U C SIBKOH B CY[I
(pacxofipl Ha MPOE3[, MO HAMY YKUJIOTO MOMEIICHHSI, BBIILIATY CYyTOYHBIX).
DKCHepT, CEHAINCT U NMEPEBOAYMK MMEIOT NPAaBO HA BO3HATPaKACHHE 32
BBINOJHEHHE CBOMX OOs3aHHOCTEH, KpOME TeX CIy4aeB, Koraa 3TH 0Os3aH-
HOCTH BBINOJHSUTUCH B TIOpsi/iKe ciyxeOHoro 3amanus (ct. 125 I'TIK).

Cyn BrpaBe B3BICKaTbh CO CBHJIETENS, IKCIIEPTa, MEPEBONUYMKA, CIIEIH-
aJMCTa WM MPEJCTABUTEINS B TOJIB3Y CTOPOHBI WIIM B JIOXOJ TOCYIapcTBa
W3JIEPKKH, CBSI3aHHBIE C PACCMOTPEHHWEM Jiejia, BO3HHKIIHE 10 WX BHHE
(cT. 140 I'TIK).
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T's1aBa 19

ITPOIECCYAJIBHBIE CPOKI.
TPAKIOAHCKAJSI ITPOLHECCYAJIBHAS OTBETCTBEHHOCTD

19.1. ITorsAITME M BUOBI IIPOLlecCYaIBHBIX CPOKOB

D¢ddexrrBHas 3amyTa HapyIIEHHBIX IIPaB, CBOOO] M MHTEPECOB IPakaH
3aBHCUT OT €€ CBOEBPEMEHHOCTHU. [ parkaaHCKoe MPOIeCCyaIbHOE 3aKOHO A~
TEJILCTBO MPSMO YKa3bIBAET, YTO €T0 OCHOBHOM 3aj1aueit siBisieTcs odecreye-
HUE MPAaBUIBHOIO U C80€8PEeMEHHO20 PACCMOTPEHHUS U Pa3pelleHUs CyAaMu
TPKAAHCKHX JIEJT, NCIIOJHEHNUS CyA€OHBIX MOCTAHOBJICHUH U PYTUX aKTOB,
TIOTIEKAIMX UCIIOIHEHHIO, 3alllUTa MPaB U OXPaHsSEMbBIX 3aKOHOM HHTEpe-
coB rpaxkaan u ropuauueckux il (4. 1 cr. 5 I'TIK). [Iis BBINONHEHUS 3TOM
3aJ]a4n Ba)kKHeEiIee 3HaueHne MPUOOpETaeT MPaBOBOE PETYIUPOBAHHE I10-
pSAAKA UCUUCIIEHHUS CPOKOB PACCMOTPEHMS U pa3pelleHHs] IPaXKJaHCKUX Ae,
TIPOBEACHUS OT/ACIBHBIX MPOLECCYaIbHBIX ACHCTBUH W HCIOJHEHUS Cyneo-
HBIX PELICHHH, T. €. IPOIECCyaTbHBIX CPOKOB.

IIpoueccyanbHbIii CPOK — NEpUOI BPEMEHH, Ha IPOTSHKEHUH KOTOPOTO
JIOJDKHBI MJTK MOTYT OBITH BBITIOJTHEHBI ONPEIENICHHBIE TPOLECCyalbHbIE JeH-
CTBHS WJIM OKOHUEHA OTIPE/IENICHHAs CTa s IPaKIaHCKOIO CyIOMPOU3BOICTBA.

3HaueHne MMPOIeCcCyTbHBIX CPOKOB 3aKIII0YAETCs HE TOJIHKO B obecrede-
HUU CBOEBPEMEHHOCTU PACCMOTPEHUS U Pa3pellleHus] TPaXkAaHCKOro Jena,
HO M B CO3/IaHMM ONTHUMAJBHOTO PEKMMa OCYIIECTBICHUS MPABOCYIUs, B
YCKOPEHHUH Ipoliecca paspelleHus Aea; OHU TakXkKe NalT pealbHYH0 BO3-
MOXHOCTb YYaCTHHKaM I'PaX<aHCKOTO Ipoliecca MoJIb30BaThCsl CBOMMH Npa-
BaMH U BBINOJIHATH BO3JIOXKEHHBIE Ha HUX MPOIECCyIbHbIE 00SI3aHHOCTH.

CornacHo 4. 1 cr. 150 I'TIK nporneccyanbHbie A€HCTBUSI COBEPILAOTCS
B cpokH, npexycmorpeHnbie ['TIK 1 MHBIMU akTaM¥ 3aKOHOATEILCTBA, U
B CPOKH, YCTAHOBJIEHHbIE CYIOM. cX01s U3 3TOTr0, CPOKU MOXKHO Pa3/ENUTh
TI0 CII0CO0Y YCTaHOBJICHUS HA CPOKH, YCTAHOBJICHHBIE 3aKOHOM U CY/IOM.

1. Cpoku, ycmanoenennvie 3akonom. JJaHHbIE CPOKH TIPETYCMOTPEHEI
HOpPMaMU TPaKAAHCKOTO MPOLECCYaIbHOTO 3aKOHOAATENBCTBA, OATOMY HX
HHOT/IA HAa3bIBAIOT HOpMaTHBHBIMH'. K HHUM OTHOCSATCSI CPOKH MOATOTOBKH
TPKAAHCKHX A€ K CyleOHOMY pa3OHparesbCTBY, PACCMOTPEHHS TPaXIaH-
CKHX JIeJI, & TAK)KEe COBEPIICHHS OT/AENBHBIX MPOIECCYaNbHBIX IEHCTBUH.

Takum 00pa3oM, aHHBIE CPOKM MOXKHO IMOAPA3AEIUTh B 3aBUCHMOCTH
0T CTaauil rpaXkIaHCKOro mporiecca:

Ha CPOKH, YCTaHOBJICHHbBIC JUTS CYJOB NepBoi nHcTaHmu (obIue u co-
KpAlICHHBIE), a TaKke KACCAIMOHHOW U HAJ30pHOM MHCTAHIMH, MO mepe-

1 Cm.: KommenTapwmii k I'paxxaaHckoMy mporeccyaibHoMy Kozekcy Poccuiickoit denepa-
un / mox pex. M.C. lakopsia. — M., 2003. — C. 226.
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CMOTpPY CY[COHBIX MOCTAHOBICHUH MO BHOBb OTKPBIBIIMMCS OOCTOSITEINb-
CTBaM ¥ UCTIONHUTEIHHOTO MPOU3BOCTRA;

CPOKH, YCTaHOBJICHHBIE [UISl YYACTHHKOB TPAXKJAHCKOTO CYJOIPOU3BOI-
CTBa M MHBIX JIHII.

CpOKOM pacCMOTPEHHUS TPAKIAHCKUX JIEJT CYIOM MEPBOil HHCTAHIIUH SIB-
JSIeTCS TIePHOJ] BPEMEHHU, YCTAHOBICHHBIA 3aKOHOM JIJisl IPOBEACHUS BCEX
HEOOXOIMMbIX MPOIECCYaIbHBIX ICHCTBUIA MO MOATOTOBKE Jiea K CyneOHO-
My pa3OUparenbCTBY, MPOBEIACHHS CyACOHOTO 3acefaHus M BBIHECCHHS pe-
LICHHS 110 JIEIY.

Obwuii cpox PACCMOTPEHUS TPAXKITAHCKUX JIel YCTaHOBIEH Y. 1
ct. 158 I'TIK, commacHO KOTOpOW TpaXKIaHCKHUE Jelia IO ePBOW MHCTAHIHU
JIOJKHBI PACCMATPUBATHCS B TCUCHHUE IBYX MECSIEB CO THS TOCTYIJICHHS 3a-
sIBIIEHUS B cy/. JIaHHBII CPOK B IIOJTHOW Mepe paclpOCTPAHSIETCs HaA UCKOBOe
npou3600cmeo u 0codoe npou3800Ccmeo.

OpHako W3 3TOro NpaBWia €cTh HCKIO4eHHe. Tak, comtacHo 4. 3
cr. 158 IT'TIK gena ¢ y4acTHeM MHOCTPAHHBIX TPaXkaaH, NPOXXUBAIOIINX 32
rpaHULieil, ¥ UHOCTPAHHBIX FOPHIMYCCKUX JIHI[ MOAJEKAT PACCMOTPECHHIO
CY/ZIOM TEePBOH MHCTAHIMU HE MO3/IHEE OTHOTO ro/ia CO THS MOCTYIUICHUS 3a-
SIBJICHUS B CY]I.

Hcuncnenne cpoka paccCMOTPEHUs Jiefla HAUMHAETCS CO JIHS TOCTYIIIe-
HUS 3asIBJICHUS B CYI.

B TO Xe BpeMsi 3aKOHOM MPETyCMOTPEHBI WHbIC TPAaBUIIA OMpPEACIICHHUS
Havaya TeYeHHs YKa3aHHOTO CPOKa!

MPU U3MEHEHUH OCHOBAHUS WITH MPEIMeTa MCKa, YBEIUYCHUH pa3Mepa
HCKOBBIX TPeOOBaHHUH — CO JIHS COBEPUICHHS] COOTBETCTBYIOLIETO MPOIECCY-
anpHoro fevicteust (4. 5 ct. 61 I'TIK);

MOCJIe MPUBIICYCHHST COOTBETYHMKA (COOTBETUYMKOB) B MPOLIECC — CO JIHS
BBIHECEHHUSI CYZIOM onpeneneHus 06 atom (4. 5 ct. 62 I'TIK);

MOCJIe 3aMeHbl HeHa JIekKalIeH CTOPOHBI — CO JIHS BBIHECCHHS CYJIOM CO-
otBeTcTByIOLIero onpenenenus (4. 6 ct. 63 I'TIK);

MPH BCTYIUICHUH B JIETI0 TPETHETO JIUIIA, 3asIBIISIOIIETO CAMOCTOSATEIbHBIC
TpeOOBaHUs HA TPEJMET CIopa, — CO JHS BCTYIUICHHS B JENO 3TOTO JIHIA
(4. 2 ct. 65 T'TIK);

TP COSJIMHEHUH HECKONBKUX UCKOBBIX TPEOOBAHHI Il KX COBMECTHOTO
pPaccMOTpPEHHUS B OJJHOM UCKOBOM MPOHM3BOJICTBE — CO JHS MOCTYIUICHUS B CY/
MOCJIeTHEro UCKOBOTo 3asBieHus (4. 7 ct. 250 I'TIK).

JIHeM OKOHYAHHsI PaCCMOTPEHHsI [IejIa CUUTACTCS JIeHb BBIHECCHHS pellie-
HHUS [0 CYIIECTBY CIIOpa JIN00 OIpe/IeNIeH sl O PEKPaIeHUH €70 ITPOU3BOCTBA
WITH OCTaBJICHHH 3asIBICHUs O3 pacCMOTpeHHs. Bpemsi, Ha KOTopoe OTKIa IbI-
BAETCs JIENIO, HE UCKITF0YAETCS M3 O0ILETO CpOoKa Ha PAaCCMOTPEHUE JIeNa.

269


http://www.pdffactory.com

Cokpawennvle cpoku paccCMOTPEHHs] T'PAXKIAHCKUX JeNl yCTAHOBJICHBI
TI0 OTAEJIBEHBIM KaTeropusiM JIeN UCK06020 npou3soocmea. Tax, nena o B3bl-
CKaHWU aJMMEHTOB, O B3BICKAHWH PACXOOB, 3aTPAYEHHBIX T'OCYJapCTBOM
Ha COZEp)KaHWe JIeTeH, HaXOMALIMXCS Ha TOCYIapCTBEHHOM OOeCIedeHHH,
0 BO3MEUICHUH Bpe/a, MPHUYUHEHHOTO XU3HU I 3[0POBBI0 IPaXIaHUHA,
U 10 TpeOOBaHMUSIM, BHITEKAIOIIUM U3 TPYIOBBIX MIPABOOTHOIICHHUH, TOKHBI
paccMaTpuBarhCs Cy/I0M IepBOW MHCTAHIIMH HE MO3IHEE OJJHOTO MeEcCsIa Co
I nipuHsTUs 3asieiaeHns (4. 2 cr. 158 I'TIK). 3asBnenue 00 0TMeHe 3a09HO-
TO PEIICHUS CyJ pacCCMaTpUBAacT B CyleOHOM 3acenanuu B TeueHue 10 qHei
(4. 1 ct. 334° T'TIK).

B ocobom npou3zeodcmee naHHbIe CPOKY YCTAHOBIIEHBI TSI CIIEIYFOLINX JIENT.

00 yChIHOBJICHIH peOeHKa (3asBJIeHUE PacCMaTpHBaeTCs B TeueHue 15 naeii —
4. 1 ct. 393* T'TIK);

TIOMEIIEHNY HECOBEPIICHHOIETHHUX B CHIEIHAIbHBIE YueOHO-BOCIUTATENb-
HBIE YUPEXJICHHUS WM CHelHalbHbIe JIe4eOHO-BOCITUTATENIbHbIE YUPEKACHHS]
(3asBnenue paccmarpuBaetcs B Teuerue 15 maueii —u. 1 cr. 3937 I'TIK);

TIepeBOJie HECOBEPIIEHHOJIETHUX U3 CIIENUAIBHBIX Y4eOHO-BOCITUTATEIb-
HBIX YUPEXACHUH B CliElHANbHBIE JIEYeOHO-BOCITUTATEIIbHBIEC YUPEKICHHUS,
0 TIpEeKpaleHny NMpeObIBaHNS HECOBEPIICHHOIIETHUX B YKa3aHHBIX yUpexk-
JICHUSIX JI0 MCTEYEHHUS! YCTAaHOBJICHHOTO CYJOM CpOKa IpeOBbIBaHUS B HHX,
0 MPOJJIEHHUH 3TOTO CPOKa, & TAKKE O TIOMEIIEHHUH, O TPOJUIEHUN CPOKa U 00
OCBOOOYK/IEHUN HECOBEPIICHHOJETHUX W3 IMPUEMHHUKOB-paCIpeeuTenei
JUIS HECOBEPILICHHONETHUX (3asBIICHHE PACCMATPUBACTCS B TEUCHHE TPEX
nueit —u. 1 ct. 3937 I'TIK);

NPUHYTUTEBHOW TOCIHUTATM3AIMN U JICUCHHH TPaKaaH (3asBlIeHHE pac-
cMarpuBaeTcs B TedeHue matu aHei — 4. 3 cr. 391 I'TIK);

Jlena O HamlpaBIEHWU TpakKJaHWHA B JIedeOHO-TPYAOBOH NpO(dHUIIaKTO-
puii (3asBreHre paccmarpusaetcs B Teuende 10 nueit —u. 4 cr. 393° I'TIK),
a 0 MPOJUIEHNH WIIH COKpauieHun cpoka npedrsiBanus B JITII B Teuenue Tpex
nueit (u. 3 cr. 393" I'TIK).

Ilo oenam, éo3nuKaOWuM U3 AOMUHUCIHPAMUBHO-NPAGOBHIX OHIHO-
wienuii, yCTaHOBJICH MECSIYHBIH CPOK PacCMOTPEHHMS JKaloObl C MOMEHTa
€e IMOCTYIUICHHSI B Cyl, KPOME PAacCMOTPEHHs >Kajlod Ha JieicTBHS M30u-
paTebHBIX KOMHCCHH (kanoba paccMaTpHBaeTCs B TEUCHUE MSTH JHEH —
4. 1 ct. 342 I'TIK), a Ha pelieHHe OPraHOB, 0OPAa30BABIIMX KOMHCCHIO, —
B 3-1HEBHBINH cpok. XKanoObl rpakJaH, HAXOAAIIMXCS B JIe4eOHO-TPYI0BOM
pOQHIIAKTOPHH, HA ITOCTaHOBIICHHE O IIPUMEHEHUH K HUM MEp B3BICKaHUS
paccmarpuBaet B Tedenue 10 mueit (u. 4 cr. 3582T'TIK).

[lo nenam npukaznozo npouszeodcmea cyn 00s3aH BHIHECTH OIIpeJeie-
HHUE O CyneOHOM mpHKaze B 3-IHEBHBIH CPOK C MOMEHTA ITOCTYIUICHUS 3a-
seieHus (4. 1 ct. 397 I'TIK).
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3asiBiIeHHs 00 OTMEHE PEelIeHHs TPETEHCKOTo Cy/la ¥ TPYI0BOr0 apOuTpa-
’Ka PacCMaTpUBAIOTCS CyJ0M B TeueHue oaHoro mecsna (4. 1 ct. 458° n u. 1
cr. 4588 I'TIK).

Ecny B omHOM IpOM3BOACTBE COEMHEHBI TPEOOBaHUS, ISl OMHUX U3 KO-
TOPBIX YCT@HOBJICH 3aKOHOM OOIIMIT CPOK, a ISl APYTUX — COKpPAIIEHHBINA
CPOK PacCMOTPEHUS!, IPUMEHSIOTCS O0IINE CPOKH, T. €. 2-MECSIUHBII CPOK CO
JTHSI IOCTYIUICHHUS 3asIBJICHUS B CYI.

I'TIK ycTaHOBIEHBI CPOKH I BBITOJHEHUSI CYAOM MEPBON HHCTaHIIUU
ONPEJICICHHBIX POLECCYaTbHBIX IEUCTBUM:

WCKOBOE 3asiBJIIEHHE O BO30YKJECHUH Jeja CyAbs pacCMaTrpyUBaeT B Tede-
HHE TpeX JHeH mocje mocTymieHus ero B cya (ct. 244 I'TIK);

oTIpeZieTIeHHe O CyAeOHOM ITOPYYEHHH JOJDKHO OBITH BBITIONHEHO CY/IOM,
KOTOPOMY OHO aJIpecoBaHoO, B cpok a0 20 jHel ¢ MOMEHTa ero HoJy4eHus
(ct. 238 I'TIK);

B 7-THEBHBIN CPOK COCTABIISIETCS MOTUBHPOBOYHAS YaCTh PEIICHHUS, €CITH
00 3TOM MOJIaHO 3asIBJICHHE WX TTOCTYITHIIA KACCAIMOHHAs yKajlo0a WIiTH po-
Tect Ha peurerue (ct. 312 I'TIK);

3aMeyaHusl Ha MPOTOKOJ CyA€OHOrO 3acelaHusl JOJKHBI OBITH paccMo-
TPEHBI Cy/Ibeil B TeUCHHUE MATH THEH co aHs ux mopaun (ct. 176 I'TIK);

cya B 3-THEBHBIN CPOK C MOMEHTA OIVIAIICHUS PELICHUS] MJIH BBIHECEHUS
OTIpeZIeTIeHUs] HalpaBJsieT KOMUH 3TUX JTOKyMEHTOB FOPHIMYECKH 3aHHTEpe-
COBaHHBIM B UCXOJIE JIeJIa JIUIAM, €CJIH JIeJI0 PACCMOTPEHO B UX OTCYTCTBHE
(ct. 311 T'TIK);

10 JielaM O TPU3HAHUM TPaXKIaHWHA O0E3BECTHO OTCYTCTBYIOIIUM HIIH
0OBSIBIEHUH yMEpIINM, NMPU3HAHUN OTPAaHUYEHHO JIEECIIOCOOHBIM WIIN He-
JieecriocoOHBIM CyJl 00s13aH B TEUEHUE TPEX JHEH IOcie BCTYIUIEHUs pelle-
HUSI B 3aKOHHYIO CHITy COOOIIUTH 00 3TOM OpraHy OIEKH U ITOIEeUUTENbCTBA,
HampaBuB Komuro pemenus cyaa (ct. 371, 375 I'TIK);

0 JieJlaM O MPU3HAHWM T'pakJaHWHA Oe3BECTHO OTCYTCTBYIOIIMM HITH
OOBSIBJICHUH YMEpIIUM, TNPHU3HAHUM OTPAHWYEHHO EeeCIOCOOHBIM WIIN
HE/IeeCIIOCOOHBIM, €CJIM €r0 JETH OCTaloTCsl 0e3 MOIeYeHus pPOomUTeseH,
a TakXke 10 JieJlaM O HalpaBJICHUU IpakJaHWHa B JIeueOHO-TPYI0BOH Mpo-
(uaKTOpUil IPU HAIWYMU HA €r0 VDKIWBEHHHM HECOBEPILICHHOJIETHHX JIe-
Tell cyn 00si3aH He IMO3/Hee CIIEMYIONIETO JTHS MOCTe BRIHECEHHS PEelleHHs
YBEJIOMHUTH 00 3TOM ynpasieHue (0Taen) o6pa3oBaHus rOPOACKOro, paioH-
HOTO WCIIOJIHUTEIEHOTO KOMHUTETa, MECTHOM aJIMUHUCTpAIX paiioHa B T'0-
poze i obecrevueH s rocy1apCTBeHHOM 3anmThl aerei (4. 5 ct. 371, u. 6
ct. 375, u. 3 ct. 393 I'TIK).

Penienne cyna mo jxanobe Ha HeNmpaBOMEpHBIE JelcTBHs (Oe3nelicTure),
YILIEMJISIOIIUE TpaBa IpakKJaHWHA, HANpPaBIAeTCS PYKOBOIWUTENIO TOCyAap-
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CTBEHHOT'O OpraHa, IOpUANYECKOTO JIUIA, OpTaHU3alMH, JOJDKHOCTHOMY JIUITY
B TEUCHHE TPEX JTHEH CO JHS BCTYIUICHUS B 3aKOHHYIO ciity (ct. 357 I'TIK).

3aKOHOM OIpeeNIeHbl CPOKH PAaCCMOTPEHMsI TPAXIAHCKUX JEN B Cyle
KaccayuoHnoil UHCIMAHYUU, B KOTOPOM C TIOMOIIBIO MPOIeCCYaNIbHBIX CPO-
KOB HEIIOCPECTBEHHO PEIIAMEHTHPYETCS JIUIIb CPOK PACCMOTPEHHMS Jea.
CornacHo c1. 406 I'TIK npou3BOACTBO B Cy/e KacCalMOHHON HWHCTaHIMU
Beaercs ¢ yuetoM nonoxenuit I'TIK, B Tom umcne ¢ npaBuiamMu, yCTaHOB-
JICHHBIMH JIJIs1 IPOW3BOZICTBA JIeJT B Cy/e IepBoi uHcTanuu. Cyr Kaccaiu-
OHHOW WMHCTaHIMH JOJDKEH PAacCMOTPETh MOCTYMHBIIEE IO KacCAIlMOHHON
*ayobe WM MPOTECTy JIeNI0 B JIeHb, HA3HAYEHHBIA CYJJOM NEpBOH MHCTaH-
muu. [Ipr 0co0o0i CII0XKHOCTH JieN1a, a TaK)Ke B Cllydae He0OXOIMMOCTH TIpH-
HATHS Mep 1o cOOpY JONONHUTENBHBIX JT0Ka3aTeIbCTB Npe/ceaTeslb Wn
3aMeCTUTENb TpeJiceaTeNsl Cy/ia KacCallMOHHOW MHCTaHIMN BIIpaBe Ha3Ha-
YHUTH IPYTYIO ATy PacCMOTpEHHs Aena. J{eno B TakoM cirydae JOHKHO OBITh
PaccMOTPEHO CyIOM KacCallMOHHOW MHCTAHIIMH B TIPeeax IBYX MECSILEB C
MOMEHTa Ha3HAYeHUsI APYToi AaThl paccMoTpenus (ct. 424 I'TIK).

B cyne naodzopnoit uncmanyuu xanoba Ha cyaeOHbIE ITOCTAHOBIICHUS
JIOJDKHA OBITH PacCMOTpEHA He IMO3J[Hee OHOTO Mecsla co JHS ee IMOCTY-
TUIEHHMS, a B ClTydae HCTpeOOBaHMs JieNa — He TIO3/IHEE OIHOTO MecsIa CO JHS
noctymieHus aena (4. 1 cr. 442 T'TIK).

I'paxxnanckoe Zieno Mo MpoTecTy B MOPSIKE HaJ30pa pacCMaTpHBaeTCs
B cynebHoM 3acenanuu He nozaHee 20 aHeil, a B BepxosHom Cyne Pecrny6-
Kk benmapych — He mo3mHee onHOro Mmecsua, a B Ilnenyme BepxoBHoro
Cyna Pecrryonuku benapych — He o3aHee Tpex MecslieB CO JTHS TTOCTyIlIe-
Hus fena ¢ nporectom (4. 8 ct. 445 I'TIK).

Jna yuacmuukos 2paxcoanckozo npoyecca u UHbLIX AUY 3aKOH TaKKe
YCTaHABJIMBAET CPOKH COBEPIICHHUS MpolleccyalbHbIX AedcTBuil. Tak, Ha-
npumep, I'TIK npexycmarpuBaer 11 TaKUX UL CPOKHU:

Ha MojJavy 3aMeYaHui Ha IMPOTOKOJ CyAeOHOTO 3acelaHusi — B TEUCHHE
Tpex aHel co aHs ero moamucanus (ct. 176 T'TIK);

To1auy KacCallMOHHOM »aJloObl MM KaCCallMOHHOTO IPOTECTa Ha perle-
Hue cyna — B 10-1HeBHBII CPOK CO HS BEIHECEHMS PEIICHHS WM BPyYEHUS
Kaccaropy I10 ero TpeOOBaHUIO ATOTO PEUIeHHs] C MOTHBUPOBOYHOM YacThIO
(ct. 410 T'TIK);

T0/1auy 3asiBJICHHS O TIEPECMOTPE JIeNia 10 BHOBb OTKPBIBIIUMCS 00CTOSI-
TEJNILCTBAM — B T€UEHHE TPEX MECSIIEB CO JHS YCTAHOBJICHUS BHOBb OTKPHIB-
umxcs 06ctosaTenbets (c1. 454 I'TIK);

JI0OpOBOJIbHOE HCIIOJIHEHNE PEIEHHs Cy/la — B /-JHEBHBIH CPOK, €CiH
WHOE HE YKa3aHO B CyAeOHOM IOCTaHOBJIEHHH, HHOM aKTe WM aKTe 3aKOHO-
naresnbceTa (cT. 467 T'TIK).
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2. Cpoku, ycmanoenennsle cyoom. JlaHHBIE TIpOIECCyaTbHBIE CPOKH
MIPEYCMOTPEHBI 0151 YUACHHUKOS 2PANCOAHCKO20 CYOONPOU3600CHEA U UHBIX
Jiuy B CITydae, ecii OHU He 0003HaueHbI B 3aKOHE WITH 3aKOH ITpelyCMaTpUBAET
aNBTEePHATHBY, T. €. YCTAHABIMBAIOTCS 3aKOHOM WK cyqnoM. Tak, Hampumep,
CTOPOHBI 00sI3aHbI B CPOK, YCTAHOBJICHHBIN 3aKOHOATEILCTBOM, CYIOM HJIH
CyZIeOHBIM HCTIOJHUTEINEM, MPECTABIATH CyAeOHOMY UCTIONMHUTEIO HHPOP-
Maluoo 00 UCTIONTHEHHH TPeOOBaHHIT HCTIONMHUTENIBHOTO JOKYMEHTA, a TAKIKe
noaTBepXkaaronme 3Ty nHdpopMaiumio nokymentsl (4. 3 ct. 478 I'TIK); cyn
BIIPaBe HA3HAYUTH CPOK HCIPABICHHS HEJIOCTATKOB HMCKOBOTO 3asBIICHUS,
KaccallMOHHOM kanobbl uinu mporecra (ct. 248, 412 I'TIK); B coOTBETCTBUH
co cr. 195 I'TIK s1r000# rocyapcTBEeHHBIN OpraH, OpUANYECKOE JIUIIO, TPaXK-
JIAHUH TI0 TPeOOBaHUIO cyna o0sI3aHbI B YKa3aHHBII UM CPOK TPEICTaBUTh
HaxOJIAINECs Y HUX TOKYMEHTBI, IPYTHe MUChbMEHHBIE JIOKa3aTeNbCTBA.

[poAOIKUTENBHOCTh TPOLECCYATBHBIX CPOKOB, HA3HAYEHHBIX CYIOM,
OMpeNieNSIeTCS B KaXKIOM OTACIBHOM CTy4ae KOHKPETHBIMH 00CTOSATEIbCTBA-
MH JIefia U ¢ TAKKM PacueToM, YToObI MPOU3BOJICTBO MO0 HEMY ObLIO 3aKOHYE-
HO B YCTaHOBJICHHBIH 3aKOHOM CPOK.

19.2. ITpaBuina McumcIeHMs MpoLeccyaIbHBIX CPOKOB

I[NporueccyanbHble CPOKU JJISI COBEPLICHHS MPOLIECCYATBHBIX JICHCTBUI
MOTYT OMNpEAENSITECS TOYHOH KaJeHIapHOW naroi (IeHb paccMOTpeHHs
Jiefa), yka3aHHEeM Ha TO COOBITHE, KOTOpOe 00s13aTeIbHO JOKHO HACTYIHTb,
U MIEPHOJIOM BPEMEHHU.

JlaHHbBIE CPOKH MCUHCIAIOTCS TOAAMH, MECAIAMH U THIMH (TepHOIOM
BpEMEHH), MPOIecCyallbHOE ACHCTBHE MOXET OBITH COBEPLICHO B JIFOOOIT
JICHb YCTaHOBJIEHHOTO 3aKOHOM MU CYJIOM HEPHOAA BPEMEHH, HO HE MO31-
Hee ero MocjeaHero AHs. Tak, roJaMi UCUUCISIFOTCS. CPOKHU TPEIbSBICHHS
K MCTOJHEHUIO UCTIOTHUTENbHBIX JOKYMEHTOB (TpH rojia), Haj30pHas jxa-
1062 MOXKeT OBITh MOJIaHa B TEUCHHE TPeX JIeT CO JHS BCTYIUICHHS B 3a-
KOHHYIO CHITy CyIeOHOrO IOCTaHOBIICHHUS, MecsIiaMi — o0Imuil cpok pac-
CMOTpEHHS JieNa B Cy/e MepBOi HHCTAHIUH (1Ba MecsIa), CPOK Ha Mojady
B CY/I 3asBJICHHS O TIEPECMOTPE JIeNa 0 BHOBb OTKPBIBUIMMCS 00CTOSATEIb-
ctBaM (3 Mecsla); THIMH — CPOK Ha MoJa4y KaCCAllMOHHOW Kano0bl HIIH
kaccanuoHHoro npotecta (10 gHeit), BEIHECEHHE ONIPEIETICHNS O CyAeOHOM
npukase (3 aHs) U T. 1.

TeueHue NPOLECCYaTbHBIX CPOKOB HAYWHACTCS Ha CICAYIOLIMi IeHb 110~
Cclie KaJeHIApHOW JaThl WIIH HACTYIUICHHS COOBITHS, KOTOPBIMH OIPENEIICHO
MX Hayano. B COOTBETCTBHHU C 3TUM MPABUIIOM HAYATIOM TEUCHHSI CPOKA Pac-
CMOTPEHHS IPAXKIAHCKOTO JieJIa CIIeyeT CYNTATh JEHb, CIICAYIONIHIA 32 JHEM
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TIPUHSTHUS 3asBIIEHUs cynbeid. Eciu mporeccyaibHbIi CPOK YCTAHOBJIEH Cy-
JIOM, €r0 NCYUCIIEHUE HAYMHAETCS CO CIIEAYIOMIEro AHS MOCie BpyYeHus Cy-
ne6Horo moctanoBneHust 06 3tToMm (4. 3 ct. 150 I'TIK).

CpoK, HCYHCISIEMBIH TOJlaMH, MCTEKAaeT B COOTBETCTBYIOIIME MECSI]
W YUCIIO TIOCNeAHeTo rofa cpoka. CpoK, MCUUCIISIEMbIH MeCSIaMH, HCTEKaeT
B COOTBETCTBYIOILEE YMCIIO TMOCIEIHEro Mecana cpoka. Ecim koHer cpo-
Ka, HCUHCIIIEMOT0 MECSIIaMH, IPUXOUTCS Ha TaKOH Mecs1], KOTOPbIi cO0T-
BETCTBYIOLIETO YKCIa HE UMEET, TO CPOK MCTEKAET B MOCIEIHUHA JIEHb 3TO-
ro Mecsna. B ciydae xorjga mocneqHuil 1eHb CpoKa MajgaeT Ha HepaOodHit
JIeHb, THEM OKOHYAHHSI CPOKa CUHMTAeTCsl ONVDKANIIMK CIeyronMi 3a HUM
pabouwnii geHs (4. 1, 2 ct. 151 T'TIK), npu 3ToM Oe3pa3inuvHO, KOHYASTCS JIH
CPOK B OOLIMH BBIXOAHOM JI€Hb, B MPa3AHUYHBIA HepaOOUMii IeHb WM ke
B IIepeHeceHHbIH pacnopsbkenueM Cosera Mununctpos Pecryonuku bena-
PYCh BBIXOIHOM J€HB.

[IpoueccyanbHoe aeHcTBUE, UIS COBEPIICHHS KOTOPOTO YCTaHOBJIEH
CPOK, MOXKET OBITh BBIITOJHEHO JI0 24 1 mocieqHero qHs cpoka. Eciu 3asBie-
HHeE, KaJl00a, HHbIE JOKYMEHTHI JIN00 JIEHEXKHbBIE CyMMBI OBUIM CIaHBI Ha I10-
YTy WM Ha Teaerpad 10 24 4 mocieaHero JHs CpoKa, TO CPOK HE CUMTAETCS
TIPOITYIIIEHHBIM, XOTS OBbI 3TH JIOKYMEHTHI ¥ IOCTYIHJIH B CYJ] CO 3HaUUTEIb-
HBIM ormo3anueM. JlokasareabCcTBaMU CBOEBPEMEHHOW C/1adl JOKYMEHTOB
Ha MOYTY MOTYT CIIY’KUTbH ITOYTOBBIN IITEMIIENIb Ha TIOYTOBOM OTIIPABIICHHH,
TIOYTOBAs WM TelerpadHasi KBUTAHIHSI, BBITUCKA U3 peecTpa MOYTOBBIX OT-
TIPaBJIEHHUH, KOTOPbIE IIPHOOIIAIOTCS K JIEIy.

Ecnmn nporneccyansHoe AeiCTBHE JODKHO OBITH COBEPIIEHO HENOCPE-
CTBEHHO B CyJI€ WY JIPYTOil OpraHn3alyi, To CPOK UCTEKaeT B TOT Yac, Korjia
B OTHX OpPraHM3alMsX 110 YCTAaHOBICHHBIM IpaBHIaM 3aKaHYMBaeTCsl padbora
WITH TIPEKPAIIaloTCsl COOTBETCTBYOIIHE oneparmu (4. 4 cr. 151 I'TIK).

19.3. IlocneAcTBMA HpoOITycKa IIpolieccyaIbHBIX CPOKOB,
VIX IIPMOCTaHOBJICHWeE, IIPOJIeHNe, COKpaIlleHve
VI BOCCTaHOBJICHME

IMocnencTBus MpOIycKa MPOIECCYadbHBIX CPOKOB YCTAHOBJICHBI 3aKO-
HOM, B COOTBETCTBHH C KOTOPBIM CY/I B CITy4ae HECOOMOICHHS MPOLIECCyallb-
HOTO CpoKa O0s3aH COBEPUINTH HEOOXOMMMOE MPOLECCYallbHOE NeHCTBHUE,
HaIPUMEP PACCMOTPETh JIEII0 10 CYIIECTBY, 4 IOPUIMUYESCKU 3aHHTEPECOBAH-
HbIEC B UCXOJIE JIeJIa JIUIA, MPOIMYCTUBIIIUE MPOLECCYAbHBIE CPOKH, JTUIIAKOT-
cs IIpaBa Ha €ro coBepiieHue. [ HHBIX JHI[ HCTEUEHHE TPOIECCYATBHOTO
CpOKa, B TEUCHHE KOTOPOTO OHHU 00S3aHBI COBEPIIUTH KOHKPETHOE MPOLIECCY-
albHOE JICHCTBHE, HE ABISACTCS MPEMSITCTBUEM K IPOIECCYaTbHOU 00sI3aHHO-
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CTH €T0 HCIOJHUTD, B IPOTUBHOM CITy4ae 3TO MOJKET CTaTh OCHOBAaHHUEM IS
TIPUBJICUEHHS UX K MIPETyCMOTPEHHON 3aKOHOM OTBETCTBEHHOCTH.

[poueccyanbHbIe JOKYMEHTHI, €CITH TOJIBKO HE ITO/IaHO 3asBIICHHE O MPOA-
JICHUH I BOCCTAHOBJIEHUH NPOITYIIIEHHBIX CPOKOB, HE PACCMaTpPUBAIOTCS CY-
JIOM ¥ BO3BPAILAIOTCS JINIaM, KOTOPBIE UX TTOAJIH.

CornacHo cr. 152 I'TIK TeyeHue BceX HEMCTEKIIMX IMPOLECCYalIbHBIX
CPOKOB NPHOCTAaHABIMBAETCSl OJIHOBPEMEHHO C NPHUOCTAHOBJICHUEM MPOU3-
BOJICTBA IO JIENY, O Ye€M BBIHOCHUTCSI COOTBETCTBYIOILIEE OIPE/ICIICHHE Cy/a.
[poueccyanbHble CPOKM NMPHOCTAHABIMBAIOTCS HA BECh MEPUOA NPHOCTA-
HOBJIEHUSI TIPOM3BOJICTBA MO Jienry. TakuM 0Opa3oM, MPHMOCTAHOBJIEHHE Te-
YeHHsI TMPOLEcCYaTbHOr0 CPOKa SBISETCS CICACTBUEM NMPHUOCTAHOBIICHUS
MIPOU3BOJICTBA T10 AEITY.

B ciryyae B0300OHOBIIEHHS IPOU3BOICTBA TIO JIENTy TEUEHHE ITPOIECCyab-
HBIX CPOKOB ITPOJIOIDKAETCS, @ HE HauMHAeTCs BHOBb. [Ipy MX McuncieHHn
YUUTHIBAETCSI BPEMSsI, HICTEKIIIEE 10 IIPHOCTAHOBIIEHUSI TPOM3BOJICTBA I10 JICITY,
a COOTBETCTBYIOIIHE TPOLIECCyaTbHbIE ICHCTBUS JOIKHBI OBITH COBEPIIEHBI
B OCTaBILHICS 1OCIIE BO30OHOBJIEHUSI ITPOM3BO/CTBA IT0 JIETy CPOK.

[IpoueccyanbHble CPOKH, HA3HAYEHHBIE CYZIOM, MOTYT OBITh UM IIPOJIJIE-
HBI WJIN COKPAIEHBI IT0 COOCTBEHHOI MHUIMATHBE WU 110 MPOChOe JIHIL, y4a-
CTBYIOIIMX B JI€JIE, €CIIM COOTBETCTBYIOIIEE 3asIBJICHNE TOJIAaHO J0 UCTEUEHUS
COOTBETCTBYIOILIETO CPOKA.

IIpoasenne nponeccyajJibHOTO CPOKa O3HAYAET MPEJOCTABICHUE CYIOM
HOBOTO CpPOKa JJIsl COBEPILIEHNUSI POLIECCYaJIbHOTO ACHCTBUS, HE BBHITIOIHEH-
HOTO B Ha3HAUEHHBIH CPOK 110 YBaXXUTEILHOH ITPUYMHE.

CoxpaieHue MpoUeccyaJbHOr0 CPOKA 3aKIIIOYAETCSl B YMEHBIICHUU
CYZIOM €T0 MPOJOJIKUTEITLHOCTH.

OmnpeneneHne cysia Win CyAbd O MPOUICHUH WJIM COKPAIIEHUHU MPOIiec-
CYaJIFHOTO CPOKa BBIHOCUTCSI C M3BEIIEHUEM IOPHIMYECKH 3aUHTEPECOBaH-
HBIX B MCXOJIE JIeJIa JIML], OIHAKO HEsIBKA STHX JIMII, Ha/IeXKallle N3BEeIIEHHBIX
0 BPEMEHHU U MECTe Cy/leOHOTo 3ace/laHusi, He SIBISIETCS MPEMSITCTBHEM IS
paccMoTpeHus JaHHOTO Borpoca. Ha nanHoe onpezaenenue cysia MOXKeT ObITh
MOJIaHa YacTHasl kanoba Wiy npuHeceH YacTHbIi npoTecT (ct. 156 I'TIK).

B ciydae nporycka 1o yBaKUTEIbHOW MPUIMHE TPOLIECCYaTBHOTO CPO-
Ka, YCTaHOBJIEHHOTO 3aKOHOM, CYJ| UJIM CY/bS BIIPABE 8OCCMAHOGUNb €TO TIO
3asIBJICHHIO JIMIIA, IPOITYCTHUBIIETr0 CPOK. B HEM yka3bpIBaloTCsl PUYHHBI IPO-
MycKa CPOKa C BO3MOXKHOCTBIO TPHOOIIEHHS COOTBETCTBYIOIINX JOKYMEH-
TOB, HalpuMep CrpaBka o Oone3Hu. OTHOBPEMEHHO C TMojavyeil 3asBICHUS
0 BOCCTAHOBJIEHHHU HPOLIECCYaTIBHOTO CPOKA JOJDKHO OBITH COBEPIIEHO Mpo-
LieccyanbHOE JIEWCTBHE, B OTHOLIEHHH KOTOPOTO MPOIYIIEH Cpok. [lanHoe
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3a4BJICHUC MOAACTCA B CY/l, B KOTOPOM HAJICKAJIO COBCPIIUTH MPOLICCCY-
aJIbHOC ﬂeﬁCTBHe, " pacCMaTpuBacTCAd B CyI[e6HOM 3accaHnun, O BpEMCHU
U MECTC KOTOPOIro M3BCHIAIOTCA HOPUIUYICCKH 3aMHTCPCCOBAHHBIC B UCXOAC
JicJ1a JIula, OAHAKO UX HEIBKA HC ABJIACTCA NPCIATCTBUCM JI pa3pClICHUA
MOCTABJICHHOI'O IEPEa CYAOM BOIIpOCa O BOCCTAHOBJICHUU CPOKA. OnHako
€CTh M MCKIIFOUCHHE: 3asBJICHUS O BOCCTAHOBJICHUHM IIPOLECCCYAILHOTO CPpOKa
HC MPUHUMAIOTCA CYIOM K paCCMOTPCHUIO, €CJIN 3TOT CPOK B COOTBETCTBHUU C
3aKOHOM HE€ IMOJJIC)KUT BOCCTAHOBJICHHIO.

BoccraHnoBieHue uian oTka3 B BOCCTaHOBJICHUH mpoHeCcCyajbHOTO CPOKa
O(l)OpMJ'IHIOTCH COOTBETCTBYIOLIUM ONPEACICHUEM CY/ld, HA KOTOPOC MOXKET
OBITh noJaHa YaCTHasA Kajgo0a Uin MPUHECCH YaCTHBIN MPOTECT.

19.4. Buas! ropmamntecKoy 0OTBETCTBEHHOCTV M Mepbl 3alllUTHI,
IpuMeHsieMble B IPa’KIaHCKOM CyJOIIPOM3BOACTBE

I'paxxnaHckoe mpoleccyaabHOE 3aKOHOJATEIbCTBO COAEPIKUT HECKOIIb-
KO HOPM, KOTOpBI€ HOCSIT 00€CIIeYMBAIONINI XapaKTep, a TaK)Ke YCTaHaBIIH-
BalOT BU/IBI IPOIECCYaAILHOTO BO3ACHCTBUS 32 HEUCIIOIHEHUE YCTAaHOBJICH-
HBIX UMU TIPaBHIL.

CornacHo cr. 168 I'TIK ywyacTHHKM TpakKIaHCKOTO CYIOIPOM3BOJICTBA
JIOJDKHBI TOOPOCOBECTHO TOJIB30BATHCS IIPHHAJIEKAIIMMH MM MPOLECCy-
aJBHBIMH NPABaMU M BBITIOIHSATH IPOLIECCyaIbHbIE 00SI3aHHOCTH.

B ciygae 3moymorpebienust mporeccyalbHBIME MTPaBaMH JTMOO0 yMBIII-
JICHHOTO HEWCITOJHEHHs MPOLECCyabHbIX O0S3aHHOCTEH YYaCTHHKaMHU
TPaKAAHCKOTO CYAONPOU3BOACTBA U JPYTMMH JIMIIAMH K BHHOBHOMY B CO-
orBerctBuM ¢ HopMamu ['TIK ¥ MHBIMH 3aKOHaMH MOTYT OBITH IPUMEHEHBI
cIle/lyrolre BU/ABI MPOIeccyaJbHOT0 BO3IeHCTBHUS !

1) npenynpexneHue;

2) ynaneHue u3 3aja cyna;

3) npuBon (IPUHYAUTELHOE TOCTABICHUE B 3aJ CyAeOHOrO 3aceaaHust
WITH HHOE MECTO COBEPIICHUS MPOIECCYaTbHOTO NSHCTBU);

4) Bo3nOXXeHUE OOS3aHHOCTH HAa HEOOPOCOBECTHBIX YYaCTHUKOB IPax-
JITAHCKOTO CY/IOTIPOM3BO/ICTBA BO3MECTHUTH Cy/I€OHBIE PAacXonubl B CIyYasix,
npexycmorpenHsix ['TIK.

[pu coBepreHnN NpaBoOHAPYIIEHHH, TpexycMOTpeHHbIX 4. 2 cT. 168 T'TIK,
B CITy4asix, YCTaHOBJIEHHBIX 3akoHamu PecityOnuku benapyck, kK BAHOBHBIM MO-
T'yT IPUMEHSTHCS] MEPBI AIMUHUCTPATUBHON U YTOJIOBHON OTBETCTBEHHOCTH.

3aKkoHOaTeNb 3a COBEpIICHHWE NPAaBOHAPYIICHHUH, NMEIOMINX MPHU3HAKU
aJIMUHUCTPATHBHOTO MPOCTYIKA WM yTOJIOBHOTO NPECTYIUIEHHs, KOTOpPbIE
coziepKarcs B MOBEICHNH YYaCTHHUKOB ITPOIIECCa U MHBIX JIIIL, IPUCYTCTBYIO-
KX TP PACCMOTPEHUH JIeNa, TPEeIyCMOTPENT COOTBETCTBYIOILYIO FOPHIH-
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YECKYyI0 OTBETCTBEHHOCTh. OHa 3aKpemnjieHa B MaTepUalbHBbIX HOpMax aj-
MUHHUCTPATUBHO-AEIUKTHOTO U YTOJIOBHOTO 3aKOHOJarenbcTBa. OfHako Ha-
3Banue 1. 19 «I'paxknanckas mponeccyaibHas orBercTBeHHOCTH» ['TIK He
COOTBETCTBYET CBOEMY cojiepakaHnI0. HecMoTps Ha To 4TO BONpoc ropuande-
CKOM OTBETCTBEHHOCTH SIBIISIETCS IMCKYCCUOHHBIM, OOJBIIMHCTBO TEOPETH-
KOB MpaBa ONpPeeIIAIOT €€ KaK MPaBOBYIO PEAKINIO TOCYyAapCcTBa Ha IIPaBOHA-
pylIeHUEe, IPeNoIaraollyo IPUHYIUTEIbHOE BO3EHCTBUE KOMIIETEHTHOTO
TOCYAapCTBEHHOTO OpraHa Ha IpaBOHApyIIHUTeNs. TakuM o0pazoM, I0pHIn-
YyecKasi OTBETCTBEHHOCTD SIBISIETCS OJJHUM M3 CPEICTB OOpHOBI ¢ IpaBOHA-
PYLICHHUSMH, CPEACTBOM O0ECIIeYeHHUs] IPAaBOMEPHOTO MOoBeneHHs. B cBoro
ouepenb, IPaBOHAPYIIEHUE, ONpeAesieMOe KaKk BHHOBHOE ITPOTUBONPABHOE
U BPEIOHOCHOE IOBE/ICHHE JIEITMKTOCIOCOOHBIX JINI, BIEKYIee Iopuande-
CKYH0 OTBETCTBEHHOCTb, MOXKHO PA3J€JIUTh MO CTENEHU UX BPEAHOCTH IS
o0lecTBa Ha MPECTYIUICHHsI U MpaBoBbie mpocTynku®. [locneanue coctost
U3 TPaXJaHCKO-IIPABOBBIX, aJMUHUCTPATUBHO-NIPABOBBIX U JUCLMILIMHAD-
HBIX TIpocTynKoB. Camast pacripocTpaHeHHas! KilacCU(HKALUS IOPUIANIECKON
OTBETCTBEHHOCTH — B 3aBUCUMOCTH OT TOTO, HOPMBI KaKOH OTpacii pasa Ha-
pylIaroTcs, Kako BUA IIpaBOHApyIIEeHNs coBepieH. [1o naHHOMY KpUTepuio
Pa3IMYAOT: YTOJOBHO-TNPABOBYI0 OTBETCTBEHHOCTH (HESHHS, MPEmLyCMOT-
pEHHbIE HOPMaMH YTOJIOBHOTO IMpaBa), aJMHHUCTPATHBHO-TIPAaBOBYIO (nes-
HUSI, TIPEyCMOTPEHHBIE 3aKOHOATELCTBOM 00 aJIMUHUCTPATHUBHBIX Ipa-
BOHAPYIICHUSX), IPaXKIAHCKO-TPABOBYIO (HACTYMAIOUIYIO 3a COBEPILICHUE
IPaXXIAHCKOTO MPOCTYIKA), MaTepPHAbHYI0 (OTBETCTBEHHOCTh PabOuMX H
CITyAaIllUX 32 MaTepHAaJbHbIA yiiepO, MPUUUHEHHBIA MPEANPHATHIO) H JIHC-
[UIUTHHAPHYIO OTBETCTBEHHOCTh (HACTYMAONIYIO 33 HApYIICHHUE TPYIOBO,
BOMHCKOM, CITy)KeOHOU 1 y4eOHOM NUCIMILIMHBL)?,

JucuunnuHapHas OTBETCTBEHHOCTh CyAeH, MPOKYPOPOB U HEKOTOPBIX
JIPyTUX KaTerOpHUil JOKHOCTHBIX JIMI[ PEryIHpPYeTCs] COOTBETCTBYIOIUMU
HOpPMaMHU 3aKOHOJATENbCTBA. J[aHHBIE YYaCTHUKHM TPaXKAAHCKOTO mpolecca
3aHUMAIOT, KaK IIPAaBUJIO, BEAYLIYI0 U aKTUBHYIO MO3UIMIO B IPaXJaHCKOM
CYIOTIPOU3BOJICTBE, OAHaKo B HOpMax mi. 19 I'TIK nucrmmmnHapHas OTBET-
CTBEHHOCTb HE YIIOMUHAETCH.

Taknum 00pa3oM, MOHATHE TPaXKJAHCKOH MPOIeCCyanbHON OTBETCTBEHHO-
CTH HE COOTBETCTBYET OOIINM IPEICTaBIECHUSIM 00 HHCTUTYTE IOPUANIECKOH
OTBETCTBEHHOCTH. B TaHHOM ciy4ae HEOOXOAMMO TOBOPHUTH O BHIAX IOpH-
JIMYECKOH OTBETCTBEHHOCTH, K KOTOPOH MOXKET OBITh MPUBIICUEH yYaCTHUK
IpakJTaHCKOTO MPOILECcca, a TAKXKe 0 Mepax 3allUThl, KOTOPbIE HHOTA OTOX-

1 Cm.: Teopusi rocynapeTsa u npasa. — C. 321.
2 Cwm.: Bumnesckuit A.®. O61wast Teopust rocyaapersa 1 npasa. — Munck, 2013, —C. 358-361 ;
Teopus rocynapcrsa u npasa. — M., 2002. — C. 331-332, 321.
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JIECTBJIIOT C MEPaMH FOPHIMUECKOH OTBETCTBEHHOCTH. HecMoTpst Ha TO 4TO
JITaHHBIE MEPBI MOTYT TPUMEHATHCSI B Ka4eCTBE PEakIMU Ha COBEPIIECHHOE
npaBoHapylieHue (Takoe MpaBoHapyIIeHHe, KaK IPaBUIIO, TOJKHO 001a1aTh
MHHUMAIIBHOW CTEMEHBI0 OOIECTBEHHOM OMAacHOCTH), & B OTIACIBHBIX CIYy-
Yasx — ¥ IPpH OTCYTCTBUY NPOTHUBOIIPABHBIX AesHUN. TakuM 00pa3oM, Mephl
3alIMTHl B TPAXKIAHCKOM IPOIECCE ITO3BOJISIOT BOCCTAHOBUTH HOPMAaJIbHOE
COCTOSTHHE TIPaBOOTHOILICHUH ITyTEM MOOYK/IEHHS yYaCTHUKOB I'PaXkKIaHCKO-
TO CYJIOITPOHU3BO/ICTBA K HCTIOTHEHHUIO BO3JIOXKEHHBIX Ha HUX 00s13aHHOCTEH.

B T'TIK mepsl 3ammThl ONpeAeseHbl Yepe3 BUJbl MPOLECCYaTbHOTO BO3-
JISWCTBUSL TIpeAyNpeXaAeHNe, yaaJeHne U3 3ajia Cyaa, IPHBOJI, BO3JIOKEHHE
00513aHHOCTH Ha HEAO0OPOCOBECTHBIX YUACTHHUKOB I'PAXKJAHCKOTO CYAOIPOH3-
BOJICTBa BO3MECTHUTH CyJ/IeOHbIE pacXo/bl B CIIyydasx, mpexycMorpenHsix ' TIK.

Ilpeoynpesricoenue IpUMEHSIETCSI CYIOM B OTHOIICHUU JIUI], HApYIIAIO-
HIMX TOPSIIOK BO BpeMs cyaeOHoro 3acenanus (4. 1 ct. 272 I'TIK).

[Tpu moBTOpPHOM HapyIIEHHUH MOPSIIKA B CY/IeOHOM 3aceJaHuH YIaCTHUKU
IPaXIaHCKOTO CYJONPOU3BO/CTBA (KPOME MPOKYPOPa) MOTYT OBITh yIAJICHBI
13 3aJ1a cy1eOHOTOo 3acejaHus 10 OIIPE/ICIICHHIO CY/IbH, a TpaXkIaHe, IPUCYT-
CTBYIOIIME TIPH pa30upaTebCTBE AeNa, — I10 PaclopsDKEHHUIO MTPEACeaaTeb-
crytouero (4. 2 ct. 272 I'TIK).

Ilpueoo — npuHYIUTEIBHOE OCTABIECHHE B 3aJ] CyACOHOTO 3acemaHus
WJIN MHOE MECTO COBEPILEHHMSI IPOIECCYATBHOTO JeHCTBHSI.

OTBETYNKH, CBHICTEIN W WHBIE YYACTHUKU I'PAKIaHCKOTO CYIOMPOU3-
BOJICTBA, BHI3BAHHBIC B YCTAHOBJIEHHOM TOPSAKE B CYA JJIsl YYacTHs B IPO-
W3BOJICTBE I10 T'Pa)KTAHCKOMY JIely M HE SIBUBLIMECS 0€3 yBa)KHTEIbHBIX
MIPUYWH B CyeOHOE 3acenanre, MOTYT OBITh ITOJIBEpTHYTHI TpruBoAYy. IIprBos
MOXKET OBITh TaK)ke NPUMEHEH K I'PaKJaHHHY, B OTHOLIEHHH KOTOPOTO pac-
CMaTpuBaeTCsl 1IN0 O MPU3HAHUHU €ro OIPaHUYEHHO JICECIIOCOOHBIM, €CITH 110
NIPUYMHAM, TPU3HAHHBIM CYJIOM HEyBa)KUTEJIbHBIMH, TPAXKIAHUH HE SIBUTCS
B cyne6Hoe 3acenanue (4. 1 cr. 375 I'TIK); rpaxknaHuHy, B OTHOLICHUHU KO-
TOPOTO BO30YXK/IEHO JIENIO0 O MPUHYIUTENBHON TOCIUTANIN3AINN U JICYEHUH,
B CIIy4ae ero yKJIOHEHHs OT sBKH B cya (4. 2 cr. 392 I'TIK); rpaxxnanuny, 3a-
sIBJICHUE O HampasieHnu kotoporo B JITII paccmarpuBaercst CyaoM Ipu €ro
YKIIOHEHUH OT 5BKH B ¢y (4. 6 ct. 393° I'TIK). He nomesxar npuBony Heco-
BEpLIEHHOJIETHUE B Bo3pacTte 70 16 jet, bepeMeHHbIE )KEHIIMHBI, BPEMEHHO
HETPYIOCIOCOOHBIE.

Onpenenenne 0 NPUBO/IE OOBSBISETCS OTBETUHKY, CBUAETENIO U HHOMY
YYaCTHUKY T'PaykKJIaHCKOTO CYIOTIPOM3BOICTBA HEIOCPEICTBEHHO IIE€pesl UC-
nojHeHneM. B coorBerctBun co cr. 169 I'TIK ucnonnenne onpeneneHus
cyZa o MpUBOJIE OCYIIECTBISETCS TEPPUTOPHUATIEHBIMU OpraHaMH BHYTPEH-
HUX 7Ie]1. B cirydae HeBO3MOXKHOCTH €T0 OCYIIECTBIEHHS COTPYAHUK OPraHOB
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BHYTPEHHHUX JI€JI COCTABJISIET aKT O NPUYMHAX HEHCIIONHEHHS OTpe/IeNIeHUs
1 BMECTE C OIIpE/IeJICHUEM HaIPaBIISIET €ro CyAbe HIIH CYLY.

Obsi3anHocmb 803Mecmums cy0ebHble pacxoobl Kak Mepa TpoIeccyalb-
HOTO BO3IEHCTBHSI MOKET OBITh BO3JIO)KEHA Ha HETOOPOCOBECTHBIX Y4acT-
HHUKOB T'PaKJIAHCKOTO CYJONPOM3BOJICTBA, HE BBIMOJHSIONNX OOS3aHHOCTH
JIOOpOCOBECTHO TMOJIB30BAaThCSl MPUHAISKAIMMA UM ITPOIECCYaTbHBIMA
TpaBaMu, 3aKperuieHHpME cT. 56 ['TIK.

OCHOBaHUSIMU [UISl TPUMEHEHHSI TAKUX MEp SIBIISFOTCS CIIEAYIOIIHE 3J10-
YHOTpeOJIeHNs B UCIIOJIb30BAHNH MTPOIIECCYAIBHBIX TPaB:

HeI00pOCOBECTHOE 3asiBIICHHE HEOCHOBATEILHOTO MCKa WITH CIIopa Mpo-
TuB ucka (ct. 138 I'TIK);

Heo0pOCOBECTHOE 3asiBJICHUE TPEeOOBaHUI O NMPU3HAHUM TPaKAaHHHA
orpanuueHHo neecrocobHbM (ct. 375 I'TIK);

YKJIIOHEHHE OT OOBSICHEHUH, /]a4a JOKHBIX 00BSICHEHUH , COKPBITHE, a TaK-
’Ke CIMIIKOM MO3[Hee nMpeabsaBieHue nokasarensbeTs (cr. 139 I'TIK).

Ha cropony, HemoOpoCcoOBECTHO 3asBUBIYI0 HEOCHOBATEIBHBINH UCK WU
CHCTEMaTHYeCKN IPOTHBOAEHCTBOBABIIYIO NPAaBHIBLHOMY, OBICTpOMY pac-
CMOTPEHHUIO M Pa3pelIeHuro Jeiia, CyA MOXKET BO3JIOKUTH B TOJB3Y JPYroi
CTOPOHBI YIUIaTy KOMIIEHCAIUH 33 (JaKTUYECKYIO IOTepIo pabovyero BpeMeH!
(ct. 138 I'TIK).

Cyn MoxeT 00s13aTb HeZT0OpOCOBECTHYIO CTOPOHY, TPETHE JIUIIO BO3MECTUTH
pacxozsl JPyToi CTOPOHE WM B JOXOJ TOCY/IapCTBa, €CIIM OHH BBI3BaHBI YKJIIO-
HEHHEM OT OOBSICHEHHMH, Jadeil JIOKHBIX OOBSCHEHHH, COKPBITUEM, a TAKKe
CJIMIIIKOM ITO3/JHUM TPEIbSBICHUEM JIOKa3aTeNbCTB MM HHBIMH HenoOpoco-
BECTHBIMH JI00 3aBEIOMO HEMpaBHIbHBIME JekicTBiaMY (4. 1 ct. 139 T'TIK).

B ciydae ykiioHeHHsI OTBETUMKA OT SIBKM B CyJI, HECBOEBPEMEHHOTO Ha-
TIPaBJICHHS B CyJl BO3PKEHNH MPOTHUB MCKa JINOO0 BCTPEYHOTO UCKa CyneOHbIE
pacxozbl 1o NEpBOHAYATIHLHOMY M TIOBTOPHOMY PAaCCMOTPEHHIO JIeia Bo3Jiara-
IOTCSI Ha OTBETYHKA, JIAKE €CIIM ero jkano0a ObuIa IOTHOCTHIO Y/IOBIIETBOPE-
Ha (4. 2 ct. 139 T'TIK).

Cyn MOXeT B3BICKATh CO CBHETEIS, OKCIIEPTa, [IEPEeBOUNKA, CIIEIHAINCTa
WJIN TIPEJICTABUTEIISI B MOJIb3Y CTOPOHBI HJIH B JOXOJ TOCYJAapCTBa N3IEPKKH,
CBSI3aHHBIE C PACCMOTPEHHEM JieNia, BO3HUKIIME No ux BuHe (cT. 140 I'TIK).

Hewncnonnenne nponeccyaibHBIX 00513aHHOCTEH TOMUMO Mep TpoIeccy-
aJBHOTO BO3JECHCTBHS MOXKET ITOBJIEYb 32 COOOI M MHBIE HEOIAronpusITHBIE
TOCTIEACTBYS JuIsl 00s13aHHOTO cyObeKTa. Tak, cya ocraBiseT 3asBieHue Oe3
paccMoTpeHus, ecu:

UCTEI[ He SBUIICS 0€3 YBaKUTEIbHBIX MPUYHH MO MIOBTOPHOMY BBI3OBY
W HET ero MUCHMEHHOTO 3asBJICHHs 0 pa30MpaTesbCcTBE JIena B €ro OTCyT-
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CTBHUE, a OTBETYUK He TpeOyer pa3duparennCTBa jeia mo cyuecty (m. 7
4. 1 ct. 165 I'TIK);

HCTeIl 10 JIETTy O PACTOPIKEHUH Opaka He sIBUJICS 0e3 YBaXKHTENbHBIX MPHU-
YHH 110 TIOBTOPHOMY BBI30BY M OT HEr0 He MOCTYIUIIO MPOCKOBI O pa3dupa-
TenbCTBe Jena B ero orcyrcteue (m. 8 4. 1 ct. 165 I'TIK);

CTOPOHBI, HE MPOCHUBIIHE O pa30HpaTeIbCTBE Jea B HX OTCYTCTBHE, HE
SIBUITUCH B CYJI 0 MOBTOpHOMY BbI30BY (1. 9 4. 1 ct. 165 I'TIK);

3asBUTEIb HE ABHJICSA 0€3 YBXKUTENBHBIX MPUYNH Ha PACCMOTPEHHE CY-
JIOM Jiena B mopsiike ocoboro npoussozacTea (. 9 4. 1 cr. 165);

CTOPOHBI, HE 0CBOOOXK/ICHHBIC OT YIUIATHI CyIeOHBIX H3EPHKEK, B CIIydae
HEOOXOIMMOCTH Ha3HAYCHHS SKCIIEPTU3bI OTKA3BIBAIOTCS OT YILIATHI U3IEP-
ek 1o ee nposezeHuto (. 11 4. 1 cr. 165 I'TIK).

[pu HapylIeHUH TOPsIIKA B CyNeOHOM 3aceIaHuu IOPHINYESCKU 3aHHTe-
PECOBaHHBIMH B HCXOJE JIeJ1a JIUIIAMH CYJ MOXET OTJIOKHThH pa3oupareib-
crBo aena (4. 3 ct. 272 I'TIK)

TakuM 00pa3oM, pasiHYHbIE BHIBI HOPUAUYECKONW OTBETCTBEHHOCTH
M MEpBbI 3aIlUTHI PU3BaHbI MPEAYNPEIUTh, & B HEOOXOAUMBIX CITydasx Ipe-
ceyb HEMPaBOMEPHOE MOBEICHHE YYACTHHKOB TPAXKIAAHCKOTO CYIOMPOU3-
BOJICTBA, TEM CaMbIM BOCCTAHOBHUTH HEOOXOAMMBII MOPSIIOK B 3ajie Cy/a, a B
OMPENIENICHHBIX CIydYasx KOMIICHCHPOBAaTh HE TOJBKO CymeOHbBIC Pacxoibl,
HO U MOpAJTbHBIC HU3JIEPIKKH YUACTHUKOB TPAXKIAHCKOTO CYTOMPOU3BOMICTBA,
OKa3bIBas MMPU 3TOM MPO(PUIAKTUYECKOE U BOCTIUTATEIEHOM BIIMSHUE HA BCEX
rpaxIaH, MPUCYTCTBYIOIIHX B 3aJie Cy/a.

1 Cm.: Tpaxkmanckuii iporiece. O6mas yacts. —C. 571.
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T'imaBa 20

OTJIOKEHME U ITPMOCTAHOBJIEHUE
ITPOM3BOOCTBA I1O JEIIY

20.1. IloHATMe VI OCHOBaHMI OTJIOXKEHVsI IIPOM3BOCTBA IO JeJ1y

[TpuHIMI HETIPEPHIBHOCTH CyNeOHOTO pa30HparesibcTBa, 3aKPEIICHHBIN
B cT. 269 I'TIK, ycraHaBmuBaeT, 4To CyaecOHOE 3acEeaHHE IO TPAKTAHCKOMY
JIeITy JTOJDKHO MPOUCXO/INTD HEPEPHIBHO, NCKITIOUAs IEPEPHIBBI, IPEyCMOT-
pEeHHBIE 3aKOHOM. BMmecTe ¢ TeM Ipu BO3ZHHMKHOBEHHH OOCTOSITEIBCTB, Tpe-
MSTCTBYIOIIMX OKOHYATENIbHOMY Pa3pelIeHHIo JeNa B HavaBIIeMcs Cyned-
HOM 3aCe/IaHWH, 3aKOH IIPELyCMarpuBaeT BO3MOXKHOCTh OTIIOXKEHHSI POU3-
BOJICTBA IO HEMY.

OT1J107KeHNe MPON3BOICTBA IO JeJIy — [IEPEHECEHHE €r0 PACCMOTPEHUS
Ha Jpyroe cyleOHOe 3acellaHue ¢ MpeoCTaBIeHHEM Cyly IpaBa B JAaHHBIN
MIPOMEXYTOK BPEMEHH pacCMaTpyBaTh MHBIE Jiela.

Heo0xoammMo 0TMETHTb, 4TO TpakIaHCKOE IIPOIIeCCyalbHOE 3aKOHO/IATeNb-
CTBO HE TpeyCMaTpUBAET NCUEPITHIBAIOIETO MEPEYHsI OCHOBAHHUHN K OTJIOKE-
HUIO cyaeOHoro pasouparensctBa. Cy OTKIIA/IBIBAET pa3OMpaTeNnbCTBO Jena
B CITy4asiX, IPSIMO MPETyCMOTPEHHBIX 3aKOHOM, a TaKyKe IPH HEBO3MO)KHOCTH
€r0 PacCCMOTPEHUsI B JAHHOM CY/IEOHOM 3aCeIaHHH U IIPU OTCYTCTBUH OCHOBA-
HUIA /11 IPHOCTAHOBJIEHHs Tpou3BoIcTBa 1o ey (4. 1 cr. 159 I'TIK). Cremo-
BaTeJIbHO, Y Cy/la CyIIECTBYET 00S3aHHOCTD M IIPABO OTIIOKHTH JEIO.

OCHOBaHUSIMH 00S513aTEIFHOTO OTJIOKEHHsI CyAeOHOro pa3OuparesbcTBa
SIBIISIIOTCS

YCTaHOBJIEHHE B XOjI¢ CIIyIIaHWs JieJla HAJIWYUS JII, KOTOphIe MOTYT
3asBUTH CaMOCTOSITENIbHbIE TPeOOBaHHS Ha IIPEAMET CIIOpa MEXIy IepBOHa-
YaJpHbIMU cTopoHami (cT. 66 I'TIK);

HesIBKa IOPUIMYECKH 3aMHTEPECOBAHHBIX B HCXO/E JeJa JIMILl, B OTHOIIIE-
HHUH KOTOPBIX OTCYTCTBYIOT CBe/ieHUs 00 ux m3Bentenun (4. 2 cr. 282 I'TIK);

HesIBKa FOPHIMUECKH 3aMHTEPECOBAHHBIX B HCXOJIE €A JIHI, Ha Ie)Kale
M3BEIIEHHBIX O BPEMEHH M MecTe CyAeOHOTO 3aceaHusl, €ClIU Cy/ IPU3HAET
MPUYKMHBI UX HESIBKH yBaXkutenbHbiME (4. 3 cT. 282 I'TIK);

HesIBKa MepeBoIYMKa B cyneOHoe 3aceqanue (4. 8 cr. 282 I'TIK);

ycTaHOBJIEeHHE (paKTa HEBPYUYEHHUS OTBETYHKY KOIIMH UCKOBOTO 3asIBIICHHS
W TIpUJIaraeMbIX K HEMY JTOKyMEHTOB, €CJTM CaM OTBETYHMK HE COINIACEH Mpo-
JIOJDKATh Cyie0Hoe pa3dupareabeTso (4. 2 cr. 276 I'TIK).

B 10 xe Bpems B ciyyasix, IpeyCMOTPEHHBIX 3aKOHOM, CY[l BIIpaBe 1o
COOCTBEHHOMY YCMOTPEHHIO U C YUYETOM MHEHHS IOPHIMYECKU 3aUHTEpe-
COBAaHHBIX B MCXOJIE JeJia JIUI] PEIIUTh BONPOC 00 OTIIOKEHHH CyJeOHOro
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pasbuparenbcTBa. Tak, OTIOXKEeHHE pa3OMpaTrenbCTBa Jiesia MOXKET OBITh
00yCITOBIICHO:

MpE/IBSIBIICHHEM BCTPEYHOTO HCKa B cyneOHoM 3aceqannu (ct. 253 ['TIK);

VIOBIIETBOPEHHEM OTBOJIA, 3asBJIEHHOIO CyAbE M YYaCTHHUKAM TpakiaH-
ckoro cyponpou3sBojctsa (ct. 36, 107 I'TIK);

BCTYIUICHHEM B HAYaBIIHICS TpoIiece TpeThux Jull (cT. 65, 67 I'TIK);

HESIBKOW B cyneOHOe 3acefaHue CBHUJIETENEH, IKCIIEPTOB, CIEHAIICTOB
(4. 9 ct. 282 I'TIK);

HapylIEHHEM MOpsIKa B CyZe0HOM 3aceaHit I0pUINYECKH 3aNHTEPEeco-
BaHHBIMU B Ucxojie Aeia muiamu (4. 3 ct. 272 I'TIK);

TIOJTyY€HUEM 3asIBIICHUSI FOPHIMIECKN 3aMHTEPECOBAHHOTO B ICXO/IE JIeJ1a JIH-
I1a 0 BOCCTAQHOBJICHHH MPOIYIIEHHOTO MpolieccyatbHoro cpoka (ct. 157 T'TIK).

Oco0ble 0OCHOBaHHS OTIIOKEHUSI TPOU3BOJICTBA T10 JIENTy IIPELyCMOTPEHBI
1o criopaM 00 YCTaHOBIIEHHH OTIIOBCTBA U pacTopkeHnu Opaka. Tak, corac-
Ho 1. 15 mocranosnenus [Inenyma BepxoBroro Cyna Pecniyonuku benapycs
ot 20 nexadps 1991 . Ne 12 «O npakTtrke npuMeHeHus cyaamu Pecryonnku
Benapych 3akoHOJaTENILCTBA IPU PACCMOTPEHMH €71 00 YCTAHOBIEHUU OT-
LIOBCTBA M O B3bICKAHWH aJIMMEHTOB Ha JIETEI» CyJl BIpaBe OTJIOXKUTH pa3ou-
parenbCTBO JeNa, €CIIM OTBETYHK B CyIeOHOM 3aceaHuH BBIPa3UT COIIacHe
YCTaHOBUTH IIPOUCXOXK/IEHHE peOeHKa ITyTeM IT0Ja4 COBMECTHOTO C Mare-
PBIO 3asBJICHUS] B OpraHbl, PETHCTPUPYIOLINE aKThl TPaXIaHCKOTO COCTOS-
nust. [1o nenam o pactopskeHnu Opaka cyz B cooTBeTcTBHH ¢ 4. 5 ¢T. 36 KobC
BIIpaBe OTIOXKUTH Pa3z0oMpPaTenbCTBO Jejla, HAa3HAYMB CyNpyraM CpoK Uit
MIPUMHPEHUS B NIpeiesiaX MEeCTH MECSIIEB.

OTkuazipiBasi cyeOHOe pa3dHUpaTeIbCcTBO, CyAbsS BEIHOCUT OIPE/IEIICHHE,
yKa3bIBasi IPUYMHBI OTIIOKEHHS JIeJ1a, TPOIeCcCyalbHbIe ICHCTBUSI, KOTOPbIE
JIOJDKHBI OBITH COBEPILIEHHI B JIAHHBIM TIEPHO]I, & TAKXKE 1aTy U BpeMsi HOBOTO
CyneOHOTO 3aceIaHusl.

Onpezenenue cya 00 OTIIOKEHHH POU3BO/ICTBA T10 JIENTy BCTYIIAET B 3a-
KOHHYIO CHJIy TIOCJI€ OIVIAIIEHHMS!, @ €CJIM OHO HE OIallajoch — MOCIe MOoA-
ncanus cyabeit (cympsimu) (. 323 I'TIK) 1 kaccallmoHHOMY 00KaJIOBAHHIO
(ompoTecToBaHMIO) HE MOJIEHKHT, TIOCKOJIBKY HE MPEIISITCTBYET AabHeHIIeMy
JIBMDKEHUIO JIeNa. Y YacTHUKAM Mpoliecca, IBUBIINMCS B CyAeOHOe 3acejaHue,
BpeMsi Haualia CJIeAYIOIIEero CyAeOHOTO0 3aceiaHus COOOIIAETC s ITO/I PACIIHCKY.
HesiBuBimecs 1100 BHOBB ITpUBIIEKaeMble IS YUaCTHs B J€JI€ JIMIA N3Bella-
I0TCS O BPEMEHH 3aceiaHus CyZeOHbpIMU oBectkamu (c1. 143 I'TIK).

CynebHoe pa30upaTeabcTBO MOCIE er0 OTIIOKEHHSI HAYMHAETCS CHavaa.
[Tpu 3TOM B Ciyyae U3MEHEHHUS COCTaBa Cy/la MM COCTaBa yYacCTHUKOB MPO-
necca cya 00s3aH YCTaHOBUTD JIMYHOCTh I'PaK/AaH, IBUBIIMXCS B CyneOHOE
3aceaHue, 3acaymarb OObSICHEHUSI CTOPOH U IPYTUX FOPHIMYECKH 3anHTe-
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PECOBaHHBIX B HCXO/IE JIENa JINII, @ TAK)KE COBEPIIUTH HHBIE ICHCTBUS, TPEy-
cmorpennsle I'TIK. Ecimu ske cocTaB yuaCTHHUKOB Ipoliecca He U3MEHUIICH,
paHee YCTaHOBJIEHHBIE CBEIEHHS O JINYHOCTH IOPHIMYECKH 3aNHTEPECOBaH-
HBIX B MCXOJI€ JIeJia JIUI] IIOBTOPHO HE BBUICHSIOTCS, HO B ITPOTOKOJIE Cy/e0-
HOTO 3acelaHMsl OTPAKAIOTCS JaHHBIE 00 MX (aMWINHM, UMEHH, OTYECTBE
(. 17 nocranosienust [Inenyma Bepxosuoro Cyna Pecryonuku Benapych
ot 28 uronst 2001 . Ne 7 «O mpumMeHeHUN HOpM [ park1aHCKOTO TIpoIieccyaib-
HOTO KOJIeKCa MIPH PACCMOTPEHHH JIeJT B Cy/I€ IEPBOil HHCTAHIIUI).

Ecnu B cyneOHOM 3acejaHuy MPUCYTCTBYIOT 00€ CTOPOHBI, TIPH OTIIOXKE-
HHUH JIeJla Cy/ BIIpaBe JONPOCUTDH SBUBIIMXCS CBHUAETEINEH, KCIepTa, CIe-
uuancra. [IoBTOpHBIA BBI30B YKa3aHHBIX JIMI] MTOCJIE OTJIOXKEHHs paz0oupa-
TEJIBCTBA, €CJIH JIEJIO PACCMATPUBAETCS TEM K€ CyIbEH, IPOU3BOANUTCS JIUIIH
B ciyyae HeoOxoaumoctH (ct. 283 I'TIK).

OT0)xeHne pa3duparenbCTBa Aeja CIeAyeT OTTpaHNYMBaTh OT Mepephl-
Ba B cyaeOHOM 3aceqanu. IlepepbIB B cynedHOM 3aceTaHnM IIPEICTABIISET
cO0OI OTHOCHTENIFHO HENPOJIODKUTENBHYI0 BPEMEHHYI0 OCTaHOBKY MpO-
necca, npeAHa3HaYeHHYTO JJIsl OT/bIXa JIMOO 00YyCIIOBICHHYI0 HEOOXOIMMO-
CTBIO MPEIOCTABJICHHS TOMOMHUTEIBHBIX ToKa3aTeabeTB (4. 2 ct. 159 I'TIK).
[Tpu sTOM MO OKOHYAHWM TIEpepbIBa CyJeOHOE 3aceaHue MPOAOIKAETCS C
TOTO 3Tama, Ha KOTOPOM OHO OBUTO TpepBaHo. B ciyyae omnoxeHus: pa3ou-
parenbCcTBa Cy/leOHOE 3acelaHhe OCTAeTCs B HE3aBEPIIEHHOM COCTOSHUH.
PazbupatenscTBO fe7a B HOBOM Cy[A€OHOM 3ace/laHni HaYMHAETCS ¢ CaMoro
Hayaja, T. €. C IPOBEPKH SIBKM YYaCTHUKOB IIPOLIECCa, Pa3bsICHEHHs IOpH-
JIMYECKH 3aMHTEPECOBAHHBIM JIMIIAM HX TIPaB U 00s3aHHOCTEH, pa3pelieHus
3asIBJICHHBIX XOaTaNCTB U T. 1.

20.2. IIpmocTaHOB/IeHMe IPOM3BOACTBA 110 JAe1y:
MIOHATMeE, OCHOBAaHWMs, IPaBOBbIe II0CIeICTBUS

IIpuocraHoB/JieHHE MPOU3BOICTBA MO JeJy — BPEMEHHOE MpeKpaIe-
HHUE BCEX MPOIECCYaATbHBIX JIEHCTBUIA 110 JIeJTY, BRI3BAHHOE HACTYILICHUEM
YKa3aHHBIX B 3aKOHE 0OCTOSATENILCTB, MPEMSTCTBYIONIMX JadbHENUIEMY CY-
JIOTIPOU3BOJICTBY.

ITpaBOBBIM MOCJIEACTBHEM MPUOCTAHOBICHUS MPOU3BOACTBA IO JIETY
B cooTBeTCTBUH €O CT. 162 I'TIK siBNsSIeTCS MPUOCTAHOBIEHHE TEUSHUS BCEX
HEHMCTEKIIUX MPOIECCYATbHBIX CPOKOB. KpoMe Toro, AeficTBUs CTOPOH, €ClTi
OHH HE KacarTcs 00eCeyeHHUs HCKa U 00CCIICUCHUS I0Ka3aTeIbCTB, MOPOK-
JIAFOT TIPABOBBIE MOCIIEICTBHUSI JIUIIB TOCIE BO30OHOBIECHHS IPUOCTAHOBIICH-
HOTO ITPOM3BOJICTBA.

[procTaHOBIECHHE TPOU3BOJICTBA MO Iy BO3BMOXKHO TOJIBKO B CIIy4Yasx,
MPEyCMOTPEHHBIX 3aKOHOM. MEXTy TeM, UCXO/s 13 00S3aHHOCTH MITH Mpa-
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Ba CyAa NPHUOCTAHOBHUTH MPOM3BOJACTBO I10 JIENY, PA3INYAIOT 00s3aTebHOe
1 QaKyJIbTaTHBHOE NPHUOCTAHOBIICHUE.

K ocHoBaHWsIM 00513aT€IHLHOT0 MPHOCTAHOBJIEHHSI ITPOM3BOJCTBA MO
neny cornacuo ct. 160 I'TIK otHocsiTCS:

CMEpPTh TpaXKJaHWHA WM PEOpraHH3alusl IOPUIMYECKOTro JIWIA, SIB-
JISIBIINXCSI CTOPOHAMH B JIeJI€, €CIIM CIIOPHOE NMPaBOOTHOLICHUE JOIYCKaeT
paBonpeemMcTBO. [Ipy 3TOM IPOM3BOACTBO IO ey NPUOCTAaHABINBACT-
csl 10 ONpeiesIeHus IIpaBolpeeMHNKa BEIObIBIIETO JUIa. Eciu B ciopHOM
mpaBe WK 00SI3aHHOCTH HEBO3MOXHO MPABONPEEMCTBO (TPYIOBbIE, CeMeii-
HbIe, alMMEHTHBIC OTHOIICHHMS), MPOM3BOACTBO MO JENIy MPEeKPalIaeTcs
(m. 5 ct. 164 T'TIK).

Heobxoanmo oTMeTnTh, 4TO MPOU3BOACTBO MO JIETY IO yKa3aHHOMY OC-
HOBAHMIO MPUOCTAHABINBAETCS TAKXKE B CiTydae OObSIBIICHHS B yCTAaHOBJICH-
HOM TIOPSJIKE UCTI[A HJIM OTBETYHKA yMepinuM (cT. 368-372 I'TIK);

yTpara CTOpOHOH JieecrioCOOHOCTH, KOTOpasi BIIEUET IPHOCTAHOBICHHE
TIPOM3BOJICTBA ITO A€y O Ha3HAYEeHUs JIMIy npencraBuTens. [Ipu atom Tpe-
Oyercs, 4YTOOBI yKa3aHHOE OOCTOSITEILCTBO BO3HHUKIIO MOCIE BO3OYKICHUS
Jena ¥ OBUIO TIOATBEPIKAEHO BCTYNHUBIIMM B 3aKOHHYIO CHITy pEIICHHUEM
cyna. [Ipu3Hanue CTOpOHBI OTPaHUUYEHHO JEECIIOCOOHOM SIBIISIETCS] OCHOBA-
HHUEM IPHOCTAHOBJICHUSI MTPOM3BOJICTBA MO JIENTy TOJBKO IPH YCIOBHH, YTO
CHOp, paccMaTpUBAEMBbIil CyZIOM, KacaeTcsi UMEHHO TeX IpaB, B OTHOIIEHUH
KOTOPBIX JIEeCIIOCOOHOCTh CyObeKTa Obliia OrpaHuueHa.

Ecnmn B xone pasOuparenscTBa Jesnia BBIICHATCS, YTO CTOPOHA yTpaTuiia
JIeecliocOOHOCTb 10 BO30YXK/IEHUs Aella B Cy/e, TO IIPU HeAeecl0COOHOCTH
HCTI[A 3asBleHHe ocTapiseTcs Oe3 paccmorpenus (m. 2 cr. 165 I'TIK), npu
HeJleecriocOOHOCTH OTBETYHKA CY/] IPUBJIEKAET K YYacTHIO B JIENIE €ro 3aKOH-
HOTO TPEJCTABUTENS, a B ClTydae €ro OTCYTCTBHSI Ha3Ha4YaeT O(QUIINATILHOTO
npencrasurens (ct. 77 ['TIK);

npeObIBaHNE OTBETUYMKA B YUaCTBYIOIIEH B O0EBBIX JIEHCTBUIX YacTH Bo-
opyxeHHbIX Cuil, APYTUX BOMCK MIIM BOMHCKHUX (hopMupoBaHmid PecryOnnku
Benapych wnm npocb0a HcTIa, HaXOASAMIEroCs B y4acTBYIOHIEH B O0EBBIX
JieicTBUSX YacTH BoopyskeHHBIX Cril, IpyTUX BOWCK MM BOMHCKUX (hOPMH-
poBanmii Pecniyonuku benapyce;

HEBO3MOXKHOCTBH PACCMOTPEHHS JAHHOTO Jiej1a 0e3 pa3penieHus Ipyroro
Jlena, paccMaTpUBaeMOr0 B TPaYKIaHCKOM, YTOJIOBHOM CYJIOIIPOU3BOJICTBE
WINA B aIMUHUCTPATUBHOM HOpsiaKe. B maHHOM ciydae cyx ¢ y4eToM KOH-
KPETHBIX OOCTOSTENBCTB OMNpEAEIsieT HEOOXOOAUMOCTh YCTaHOBIICHHS CY-
JIeOHBIM MJTH aIMMHUCTPATUBHBIM OpPTraHOM (DaKTOB, HMEIOIINX IPEIOINIIH-
alpHOE 3HAYCHHUE JJIs paccMmarpuBaemoro nena. Tak, [Tnenym BepxoBHoro
Cyna Pecnyomuku benapych B 1. 10 moctanosnenus ot 10 nexadps 1993 1.
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Ne 12 «O mpakThke MPUMEHEHHS CyTaMH 3aKOHOMATEIECTBA 00 0CBOOOXK-
JIEHUH UMYIIECTBA OT apecTa (MCKIIIOUEHHH U3 OMHCU)» Pa3bsICHUI, UTO,
€CJIM TIPY PACCMOTPEHUH Jiel1 00 UCKIIIOYEHNH UMYIIECTBA U3 ONUCH OyneT
YCTaHOBIIEHO, YTO MMYIIECTBO NPUOOPETEHO Ha CpENCTBa, MOJyYCHHBIE
MPECTYIMHBIM ITyTEM, a B IMPUTOBOPE 00 3TOM YKa3aHHW HE UMEETCS, CYI
JIOJIKECH MOCTABUTH BOIIPOC O TIEPECMOTPE MPUTOBOPA, TPUOCTAHOBHB TPO-
W3BOJICTBO TI0 JIETTy.

[IpuocTanapnuBas MPOU3BOICTBO IO JICNTY, Cy/J OOs3aH BBIICHHUTH, BO3-
Oy>JIEHO JI MHOE JIeJI0, CBI3aHHOE CO CIIOPHBIM IPaBOOTHOLIEHHEeM. Eciu
ero Bo30y>K/IeHHE 3aBUCUT OT CTOPOHBI 110 JJAHHOMY JIEITy, CYA JIOJDKEH ycTa-
HOBWTH €i CPOK JIIs 0OpaIlieHus B CYJl WU WHOHN FOPUCIUKITHOHHBINA OpraH
(4. 2 ct. 160 I'TIK);

3aKJIF0YeHNE CTOPOHAMH COTVIALIEHHs O TpUMeHeHnH Meauanuu. Corac-
HO cT. 10 3akona Pecmyonuku benapycs ot 12 utons 2013 1. Ne 58-3 «O me-
AT COTVIAIICHUE O MPUMEHCHUH METUAIMU COBEPIIACTCSA B MHCHMEH-
HOW ()OpPME U CUYMTAETCS 3aKIIFOUCHHBIM, €CJIA OHO COJICPKUTCS B IOKYMEHTE,
TIOAITMCAaHHOM CTOPOHAMH, JIMOO 3aKIIIOYEHO ITyTeM oOMeHa COOOLIEHHSIMU
C UCIOIB30BaHUEM IMOYTOBOW CBSI3M WJIM MHBIX BHJIOB CBS3H, OOCCIICUUBA-
IONMX MUCBMEHHOE (DUKCHPOBAHUE BOJICH3BSABICHUS CTOPOH, BKIFOUAs Ha-
MpaBJieHHe MPETEH3UH, KCKOBOTO 3asiBJICHUS (3asiBJICHUsI) U OTBETHI HA HUX,
B KOTOPBIX OJHOU CTOPOHOM IMpeIaraeTcsl yperyJimpoBarh CIop IMyTeM Ipo-
BEJICHUS MEJUAINH, a JIPYTOi CTOPOHOH BBIPAXKECHO COIIACHE Ha MPUMEHE-
HUE MEHAIUH.

CyIIIeCTBCHHBIMH YCIOBUSMU JTJAHHOTO COIVIAIIICHUS SIBJISTFOTCS .

MTOJIOXKEHUE O TOM, YTO BCE WM OTJCIBHBIC CIIOPHI, KOTOPBIE BO3HUKIH
U3 CBSI3BIBAIONIECTO CTOPOHBI MPABOOTHOIICHUSI, IIOICKAT YPETYIUPOBAHUIO
ITyTEM TPOBEJICHUS METUAIINY,

CBEJICHHS 0 Merarope (MenuaTopax);

CPOK TIPOBEICHUS METHAITUH;

MECTO TPOBEICHUS MEIUAIIVH;

CBEJICHUS O BO3HATPaKJICHUH MEIUaTopa.

IIpu 3tom ct. 13 3akona «O Memuanmu» yCTaHOBJICHO, YTO CPOK MPOBE-
JICHUS METUAIIMHA HE MOXKET ITPEBHIIIATH IIIECTH MECAICB CO JTHS 3aKITFOUCHUS
COTJIAIIICHHSI O €€ TIPUMCHCHUH.

B ciyuae ecnu 3asiBeHHE CTOPOH O 3aKIIIOYEHUH COIVIALICHUS O IpUMe-
HEHNW MEJMAIMU CJIEJIaHO B CyIeOHOM 3acelaHuH, B COOTBETCTBHH C 4. 3
ct. 285 I'TIK cpok mpoBeIeHUS] MEAUAITUHN YCTAHABIUBACTCS CYIIOM;

WHBIC CITy4aw, IPsIMO TIPETyCMOTPEHHBIE 3aKOHOM. B wacTHOCTH, corac-
HO 4. 3 ct. 370 I'TIK cyn mprocTaHaBIMBAET MPOU3BOJICTBO IO JIETY HA CPOK,
YKa3aHHBIH B ITyOJUKAIIMA O TIOCTYIUBIIEM B CyJ 3asBJICHUU O MPU3HAHUU
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rpakaaHiHa 0Ee3BECTHO OTCYTCTBYIOIIMM HIIM OOBSIBICHHH €TI0 YMEPIIHM.
AHaJIOTHYHOE MTPaBUIIO COZIEPXKUTCS Takke B Hopme 4. 3 cT. 385 I'TIK.

[lepeuenb ocHOBaHMI (haKyJIHTATUBHOTO NMPHUOCTAHOBJICHUS TPOW3BOJ-
CTBa MO JIENy SIBIISIETCSl MCUEPIIBIBAIONIMM M ycraHoBieH B cr. 161 I'TIK.
K Hum otHOCSTCSA:

1) npeGbiBaHKHEe CTOPOHBI B cocTaBe BoopyxkenHbix Cuil, Ipyrux BOHCK
WM BOMHCKUX (QopmupoBannii Pecryonuku benapyck Ha cpodHo# ciyxoe
WIN TIPUBJIEYEHHE €€ ISl BHINOJIHEHHS KaKOH-TnOO rocyjapcTBEHHOH 00s-
3aHHOCTH. YKa3aHHOE IPAaBWJIO OTHOCUTCS Take K KypcaHTaM BOEHHBIX
YUWIIUII ¥ MHBIM JIMIIaM, CITy’k0a KOTOPBIX IPUPAaBHUBAETCS K CPOUHOI BOEH-
HOH ciry>x0e. B To ke Bpemst JaHHast HOpMa He pacipocTpaHsercs Ha oduiie-
poB (kpome ohuepoB 3amaca, NPU3BaHHBIX HA BOCHHBIC MU CIICIUATbHBIC
cOOpbI), FeHEPAJIOB, BOCHHOCITYKAIIIUX CBEPXCPOUHON CITyIKOBI;

2) HaxOXJICHUE CTOPOHBI B JUTMTENbHON KoMaHaupoBke. K Takoro pona
CiTyyasiM MOKHO OTHECTH NpeObIBaHHME HCTIA WM OTBETYMKA B IIaBaHHH,
B OKCIIEULIUH U T. [T,

3) HaxOXkKICHHE CTOPOHBI HA M3JICUCHUU B OPraHH3alMU 3[paBOOXpaHe-
HUSI, OKa3bIBAIOUIE MEIUIMHCKYIO MOMOIIb B CTAllMOHAPHBIX YCIIOBUSX,
a TaKxkKe TsHKeJI0e 3a00JIeBaHUE CTOPOHBI, ITOATBEPKICHHOE JIOKYMEHTOM Op-
TaHU3alUH 3[JPaBOOXPAHEHHS,

4) po3sbick oTBeTuyrKa. [Ipy STOM 3aKOH MpeaycMaTpHBAET ciaydan 00s-
3aTeNLHOTO OOBSBICHHS OTBETYMKA B po3bIck (4. 1 ct. 149 I'TIK) u cimy4awu,
Korma OOBSIBJICHHE OTBETYMKA B PO3BICK 3aBHCHT OT YCMOTpeHus cyaa (4. 2
cr. 149 I'TIK);

5) Ha3Ha4YeHHE CYIOM dKCIEepTH3bL. [[paBo MPHOCTAHOBUTH MTPOU3BONCTBO
O JIeNly 10 YKa3aHHOMY OCHOBAaHHUIO MMEET Cy[| IIEpBOM M KacCallMOHHOMN
WHCTAHIIWH, €CIN MTPOBEJCHUE SKCIIEPTU3BI MOXKET MPUBECTH K HAPYIICHUIO
CPOKOB PacCMOTpPEHUS JieNa, ycTaHOBIeHHBIX cT. 158 I'TIK;

6) B3anMHOE CorIallieHne CTOpOH. Ha npakTnke He0OX0AUMOCTh HCIIOJb-
30BaHUsI JAHHOTO OCHOBAaHMS BO3HHUKAET, €CJIM FOPHINUECKH 3aUHTEPECOBaH-
HBIM B MCXOZI€ JeJia JIMIaM TpeOyeTcst AIUTENbHOe BpeMsl s cOOMpaHus
JIOTIOJIHUTEJbHBIX J0Ka3aTelbCTB;

7) HampaBieHHe CyaoM cyaeOHoro mopydenus. CyneOHOe MmopydyeHue
HAIpaBJIsIeTCsl CY/IOM, PacCMaTpPUBAIOIINM JIENO, TP HEOOXOAMMOCTH CO-
OupaHus OKA3aTeJbCTB B JPYTOM TOPOJIE WIM paiioHE M afpecyeTcs: Cymay
10 MECTY IPOM3BOJACTBA COOTBETCTBYIOIIMX ITPOLECCYaJbHBIX JIEHCTBHM.
CornacHo 4. 2 cr. 238 I'TIK naHHOE nmopyuyeHHe JODKHO OBITH BBHITOIHEHO
B cpok 10 20 Hel ¢ MOMEHTA €ro MOJy4eHHS,

8) oOpareHre 3aHHTEPECOBAHHOTO JIUIA C BO3PAKCHHEM WITH JKAI000MH
B ATEIUISIIIMOHHBIN COBET NPH NMATEHTHOM OpraHe JIM0O 3asBIeHHEM B aHTH-
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MOHOTIOJIBHBIA OpraH. YKa3aHHOE IOJIOKCHUE SIBISICTCS 3aKOHOIATENEHOU
HoBeyuToM. OHAKO BBEACHHE Ha3BAHHOTO OOCTOATENHCTBA B KAY€CTBE OCHO-
BaHUS U1 (PaKyJIBTaTHBHOTO MPUOCTAHOBIICHHS TPOU3BOICTBA IO JICTY SIB-
JIIETCSI BECbMa CITIOPHBIM.

Curyanus, perlaMeHTHPOBAaHHAsI JAHHOW HOPMOI, UMEET OTHOIICHUE K
CIIopam Io oBOTy 00BEKTOB HHTEIUIEKTYaTbHOM coOCcTBeHHOCTH. Hampumep,
OTBETYHK 10 MICKY O 3aIl[UTE MPaB Ha TOBAPHBIN 3HAK oOpamaercs B Anenis-
IIUOHHBIN COBET C BO3PAKCHUEM IPOTHB MPEIOCTABICHUS MPABOBOM OXPaHBI
TOBapHOMY 3HAKY, 3apETHCTPUPOBAHHOMY Ha UMSI UCTIIa. MKy TeM COBEp-
IICHHO OYCBHJTHO, YTO B TIOMOOHBIX CIyYasix CYJl HE MOXKET Pa3peIIUTh TPax-
JTAHCKOE JIEJIO MO CYIIECTBY JIO PACCMOTPEHHS COOTBETCTBYIOIIECIO BOMPOCa
B a/IMUHUCTPATUBHOM MOpsKe. B ¢BsA3M ¢ 3TUM 00palieHie 3aHHTePECOBaH-
HOTO JIUI[a C BO3PAXKCHUEM WIIH JKAI000H B ANEIUIAIMOHHBIA COBET JINOO C
3asIBJICHUEM B aHTUMOHOIIOJILHBIN OpraH CIICyeT MPU3HATH OCHOBAHUEM JIJIst
00513aTeTFHOTO, & He (PaKyJIBTaTHBHOTO MPHOCTAHOBJICHHUS TPOU3BOICTBA 110
neiy. KpoMe Toro, TaHHAs CUTYaIHs B IMOJHOW MEpEe OXBATHIBACTCSI HOPMOU
m 44.1cr. 160 I'TIK.

Heo0xomumMo MOAYEpKHYTH, YTO OCHOBAHHsS O0S3aTENBHOTO U (PaKyib-
TAaTHBHOTO MPUOCTAHOBJICHHUS IPOU3BOCTBA IO JIETY OTHOCSITCS KaK K CTOPO-
HaM, TaK U K TPETHbUM JIUIIaM, 3asBIISIONIMM CaMOCTOSTEIbHBIC TPEOOBAHUS
HAa MPEIMET CIopa, MOCKOJBKY UX MPOIeCCyaTbHOE MOIOKECHUE aHATIOTUYHO
nonoxxenuto uctia (4. 1 cr. 65 I'TIK).

[Ipou3BoACTBO MO JETy MPUOCTAHABIUBACTCS C MOMEHTA BBIHECCHUS
onpeneeHus. VICKITIOUeHUE COCTABIIOT CIIyY4au CMEPTH TPpaXIaHUHA U pe-
OpTraHU3aIUH FOPUIUICCKOTO JIUIIA, SIBIISBIINXCS CTOPOHAMHU B JICJIC, a TAKXKE
CIly4ad yTpaThl CTOPOHOH JIeeCrOCOOHOCTH, KOTJa IMPOU3BOJICTBO IO JICTY
MIPUOCTAHABIMBAETCS C MOMECHTA HACTYIUICHUSI COOTBETCTBYIOIIETO COOBITHS
(4. 3 ct. 160 I'TIK).

[Mocne mprOCTaHOBIICHUS TIPOU3BOJICTBA IO JICITY CY/IbsI HE BIIPaBE COBEP-
1aTh KaKUX-JIA00 MPOIeCCyaTbHBIX JCUCTBUH, KpoMe NeHCTBHIA 0 oOecte-
YCHHIO MICKa M O0CCIICUCHUIO JIOKa3aTeNLCTB. [IpolieccyanbHbie NEeHCTBYS,
COBEpIIIacMbIC CTOPOHAMHU B JIAHHBIA MEPUOJ, MOPOXKIAIOT IPABOBHIC ITO-
CJIEJICTBHS TOJIHKO MOCIIC BO30OHOBIICHUS IIPOU3BOICTBA I10 JICITY.

[IprocTaHOBIIEHHOE MPOU3BOJCTBO BO30OHOBIISICTCS 11O 3asIBIICHUIO FOPU-
JIUYECKH 3aMHTEPECOBAHHBIX B UCXOJIE JIENIa JIHII JTUOO MO WHUIIMATHBE Cy/a
MOCJIe YCTPaHEHUST OOCTOSITEIBCTB, BBI3BABIINX IPUOCTAHOBIICHUEC MPOU3-
BOJICTBA 10 jieny (C MOMEHTa OIpeeCHUs] MPAaBONPEEMHUKA BHIOBIBIIIEH
CTOpOHE, HA3HAYCHUS MPEIICTABUTEIIS JIUITY, YTPATHBILEMY JIESCIIOCOOHOCTD,
U JIp.) U 0QOPMIIAETCS OMPEICIICHUEM, KOTOPOE HE MOAIEIKUT 00XKATOBAHUIO
(ompoTecTOBaHMUIO) B KACCAIIMOHHOM MOPSIJIKE.
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B0300HOBHB MPOU3BOICTBO TI0 JEITY, Cy/I Ha3HAYAET JaTy CyIeOHOTo 3a-
celaHus U B OOIIEM MOPSIKE BHI3BIBACT IOPHIUYCCKUA 3aMHTEPECOBAHHBIX
B HCXOJIE JIeJia JIUI U UHBIX YYaCTHUKOB IMpoIliecca.

Crnemyer oOparuTh BHUMaHUE Ha CYNICCTBCHHBIC OTIUYUS WHCTHTYTOB
OTJIOXKEHHS Y IPUOCTAHOBIIEHUS TPOU3BOACTBA 10 Jeny. OHM 3aKITI0Yar0TCs
B CIIEIYIOIIEM:

repeueHb OCHOBAHUN MPUOCTAHOBICHHS POU3BOJICTBA MO JIETY SIBIISET-
Csl UICUEPTBIBAIOIIUM, B TO BPEMsI KaK MepeueHb OCHOBAHUHN OTJIOKEHUS MPo-
M3BOJICTBA M0 JIeTy — IPUMEPHBI;

MIPOU3BOJICTBO MO 1€y MPUOCTAHABIUBAETCSI HA HEONPEIEICHHBIN CPOK,
MTOCKOJIKY HEBO3MOXKHO 3apaHee OIPENEeNIUTh JaTy YCTPaHCHHs OOCTOS-
TENbCTB, MPENATCTBYIOIIUX HOPMAJILHOMY Pa3BUTHIO MIpoliecca. Mexay TeMm
MIpU OTJIOKEHUU MPOU3BOJICTBA IO JIETY CYyJ BCETa Ha3HavYaeT Jary U BpeMs
CIIEIYIONIETO CycOHOrO 3aCeIaHus;

MIPUOCTAHOBIIEHUE MPOU3BOJCTBA MO JENy BJEYET MpEeKpalleHUe BCEX
TpoliecCyaIbHBIX IeHCTBHI, KpoMe NelCTBUIT 1o 0OecreueHnIo ueka u odec-
TICYCHHUTO JTOKa3aTeIbCTB. OTIIOKEHUE pa30UPaTeNLCTBA JeIa HEMOCPEACTBEH-
HO CBSI3aHO C HEOOXOJAMMOCTBHIO COBEPIICHHUS OIPEACICHHBIX MPOIECCyalh-
HBIX JICUCTBUH (3aMEHOU HEHAIeXKAIIEH CTOPOHBI, 3asSBICHUEM BCTPEYHOTO
HCKA U T. ]1.);

MIPaBOBBIM TOCJIEICTBUEM MIPUOCTAHOBICHHS POU3BOJICTBA MO JENy SB-
JII€TCS MPUOCTAHOBJIEHUE TEUEHUS BCEX HEUCTEKIINX MPOIECCYaTbHBIX CPO-
KoB. BmecTe ¢ TeM oTio)keHHe MPOU3BOICTBA MO JIeNTy HE BICUET YKa3aHHBIX
MO CJIC/ICTBUH;

Ha OIpeJieNIeHHE Cy/1a O MPUOCTAHOBIEHUHU MPOU3BOJICTBA O ATy MOXKET
OBITh TIOJIaHA YaCTHAs kajno0a WM MPUHECEH YacTHBIA mporecT. B To ke
BpeMsI OIIpe/IeNiCHHE Cyla 00 OTIIOKECHUH Jeia 00KaJIOBaHHUIO M OMPOTECTO-
BAHUIO HE TTOJIJICKUT.
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T'imaBa 21

MIPEKPAIIIEHVE IIPOM3BOICTBA 1O JEJTY.
OCTABJIEHVIE 3ASIBJIEHVS BE3 PACCMOTPEHVISI

21.1. IIpekpaiiteHvie NPOM3BOACTBA MO JeIy

ITo obmemy mpaBuily pa3OMpaTENbCTBO JIFOOOIO IPa)kJaHCKOIO Jena
B Cy/ie NEepBOH WHCTAHIWHM 3aKaHYMBAETCS BBHIHECEHHEM CyAEeOHOTrO perle-
HUsl. OHAKO B OTAEIBHBIX NPSIMO YKa3aHHBIX B 3aKOHE CIIy4asX OHO MOXKET
3aBEPUINTHCS M 0€3 BEIHECEHHUS! PEIIeHNSI.

[IpoueccyanbHOe 3aKOHOAATEIBLCTBO IPENYCMaTpUBaET ABe (OPMBI
OKOHYAHMS TPOU3BOACTBA MO /ieJTy 0e3 BhIHECEHHs pPelleHus! Mo cyie-
CTBY crmopa:

TIpeKparieHre MPOru3BOCTRA MO AEIY;

OCTaBJICHHE 3asIBJICHUS O€3 pacCMOTPEHUSI.

OTH QOPMBI pa3IMYaoTCs 10 XapakTepy OCHOBAaHWH M IO MPABOBBIM I10-
CIIeNCTBUSIM MX NpuMeHenus. [Ipexpaiienue mpou3BoACTBa MO €Ty MMEET
MECTO, KaK IPaBuII0, PH OTCYTCTBUHM y MCTIIA WM 3asIBUTEIIS [TpaBa Ha Cyaeo-
Hy!0 3amuTy. [To3TOMY IpekparieHne Mporn3BOICTBA I10 JIENTy UCKIII0YaeT BO3-
MO>KHOCTb BTOPUYHOTO BO30Y>K/I€HHUS B CyJle aHAJOTHYHOTO MPOU3BOJICTBA.

OcraBieHue 3asBieHus 0e3 pacCMOTPEHUsI JIONYCKaeTcs B TeX CIydasx,
KOT/Ia MCTEIl WM 3asBUTENIb MMEIOT MPaBO Ha CyJeOHYIO 3alIHTy, HO JIOITy-
CTHJIM HapylUIeHWs YCIIOBUH ero peanu3alud. B ciryyae ocraBieHHs 3asB-
JieHns1 6e3 pacCMOTPEHHST UCTEI] MJIH 3asiBUTEIb HE JIMIIAIOTCS IIpaBa BHOBb
BO30YIUTh B CyZ€ TOXJIECTBEHHOE JIEJIO TOCNIE YCTPaHEHUsI 00CTOSATENBCTB,
MOCITY>KUBILMX OCHOBaHUEM J|JIsl COBEPIICHHS YKAa3aHHOTO IPOLIECCYaIbHOTO
JIeHCTBHUS.

IIpexpamenne Mpou3BOACTBA MO JIedy — (hOpMa OKOHUAHHMS JAESATEIb-
HOCTH Cy/ia IO PACCMOTPEHUIO JieNa 0e3 BHIHECEHHS PELIEHUS 110 CYIIECTBY
Cropa BBHIY OTCYTCTBHS Y UCTLIA WM 3asIBUTENS IIpaBa Ha 0OpalieHue B Cy/1
WIN TIPH yTpaTe UM 3TOTO IIpaBa B X0/ Mpolecca.

[pekpamienye MPOU3BOACTBA IO JIENy MOXKET UMETHh MECTO TOJBKO IO
OCHOBaHMSIM, YKa3aHHBIM B cT. 164 I'TIK.

Cyn npexpawaem npouzgo0cmeo 1o Ay, eClu:

JIEIO He TOJIEXHUT PACCMOTPEHHIO B Cy/1aX BBUJLY €ro HEMO/IBEIOMCTBEH-
HOCTH;

MMeeTCs BCTYNUBILEE B 3aKOHHYIO CHJIy BBIHECEHHOE IO CIIOPY MEXIY
TEMH K€ CTOPOHAMH, O TOM K€ TIPEIMETE U MO TEM K€ OCHOBAHHSIM pelleHHe
Cy/la WM OTIpEENICHHE Cy/a O IPEKPaIleHUH IIPON3BOICTBA IO JIETY B CBS3H C
OTKa30M HCTIIa OT UCKA MJIM YTBEPIKAEHHEM MUPOBOT'O COIJIAIIICHHUSI CTOPOH;
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HCTeIl OTKA3aJICS OT UCKA M OTKA3 MPUHSAT CYJIOM;

CTOPOHBI 3aKJIFOYMIIH MUPOBOE COIVIAIICHHE, i OHO YTBEPIKACHO CYIOM,;

HACTYNHUIIA CMEPTh TPAXKIAHMHA, TPOU30IILTA JIUKBUAAIMS IOPUIHYECKO-
IO JINIA, SIBJISBIIUXCS OXHOH M3 CTOPOH II0 eIy, €CJIH CIIOPHOE MPaBOOTHO-
HICHHE HE JOMYyCKAeT MPaBONPEEeMCTBA,;

MEXJly CTOPOHAMH 3aKJIIOYEH JOTOBOP O Iepefauye JaHHOIO CIopa Ha
paspelieHue Tperelickoro cyaa B npenycMoTpeHHbIx I'TIK ciyyasx;

MMEETCSl BCTYNHBILEE B 3aKOHHYIO CHITY, TIPHHSITOE MO CIOPY MEXIY
TEMH e CTOPOHAMH, O TOM K€ MPEAMETE U MO TEM )K€ OCHOBAHUSIM PEIICHUE
TPETEHCKOro Cyfia, 32 UCKIIOUEHHEM CIIyYaeB, KOIJ[a MMEETCsl BCTYIHBIIEE
B 3aKOHHYIO CHJLy OIpeJeNeHHe cya 00 0TKa3e B BblAaue HCIOIHUTEILHOIO
JIMCTa HA IPUHYAUTENIHHOE HCIIOJTHEHHE PEelIeHns TpeTeiickoro cyna 1mbo o6
OTMEHE PEIIeHHs TPETEHCKOTO Cy/a.

[epeveHb OCHOBaHHMI MPEKPAIICHUS MPOM3BOIACTBA MO JETy SBISCTCS
HCYEPITBIBAIOIINM 1 PACIIUPUTEIHFHOMY TOJTKOBAHUIO HE MOJICHKHT.

Bce ykazaHHBIC B 3aKOHE OCHOBAaHHS TPEKPAIICHUsS MTPOU3BOACTBA IO
JIeTly MOXXHO YCIIOBHO Pa3JelIUTh Ha TPU TPYIIBL. B nepeyio epynny BXOAAT
00CTOSITENILCTBA, CBUICTENBCTBYIONIME 00 OTCYTCTBUH Y MCTIIA WJIN 3asBHU-
Tellsl IIpaBa Ha oOpallleHue B CyJ 3a CyAeOHOH 3alUTOH 10 JaHHOMY CIOpPY
(m. 1, 2,7,8u4. 1 cr. 164 I'TIK). Bmopyto epynny OCHOBaHHIl IPEKPALICHUS
MPOHM3BOACTBA MO JIETY COCTABILIIOT CAHKIIMOHUPOBAHHEIE CYJIOM PacHOpsIIv-
TelNbHBIE ACHCTBHS CTOPOH, HAMMPABICHHbBIC HA TIPeKpalieHue nporecca (. 3,
44, 1 cr. 164 TTIK). K mpemvetl epynne OTHOCSITCS COOBITHS, BICKYIIHE 32
€000l HEBO3MOXKHOCTb IPOJOJDKEHMS IPOLecCca MO HE3aBUCAIIMM OT Cyaa
U y4acTBYIOUIUX B Jene aui| mpuuuHam (. 5 4. 1 ct. 164 I'TIK).

OcCHOBaHUsI TIPEKpalIeHHs TPOU3BOJICTBA O [Ty, BXOISIIHNE B MEPBYIO
TPYIIIY, 10 CBOEMY COACP>KAHUIO ITOIHOCTBIO COOTBETCTBYIOT OCHOBAHUSIM K
0TKa3y B BO30Y KIEHUH IIPOU3BOJCTBA IO JCITY B CBSI3U C OTCYTCTBHEM IIpaBa
Ha obOpaienue B cyn (m. 1, 3-54. 1 cr. 245 T'TIK). /TaHHBIe OCHOBaHUSI CBU IE-
TENECTBYIOT O TOM, UTO CYJEOHBIH IpoLece MO JIeTy BOHHUK HEPaBOMEPHO,
TaK Kak y UCTIa (3asiBUTEISL), 0OpaTUBIIErOCS B CyIl, OTCYTCTBOBAIIH MPEAIIO-
CBUIKH TpaBa Ha oOpatenue B cyd. Cyx HomkeH ObUT OTKa3aTh B BO30YX/e-
HHUHU TIPOM3BOJICTBA IO JIETY, OHAKO OUIMOOYHO TPHHSLUT 3asBIICHUE K POU3-
BOJICTBY. DJTa OLIMOKA BBISIBISETCS CAMUM CYJIOM YK€ Ha CTaauu CyAeOHOro
pa3buparensCcTBa, M MPOM3BOACTBO IO TAKOMY AEITY IPeKpaIaeTcs.

Takue ke MpaBOBbIC MOCIENCTBUS HACTYMAIOT, KOTJIa MPEANOCHUIKY Mpa-
Ba Ha OOpaleHHe B CyJ HMEITICh Ha MOMEHT BO30YKICHHS JIe1a, HO OTITANIH
B X0fie Iporiecca (Hampumep, IpH PACCMOTPEHNUH JeJ1a CTOPOHBI 3aKITIOYHIIH
JIOTOBOP O Iepe/jaue JaHHOTO CIIOpa Ha paspelIeHue TPETeiicKoro cyaa).

OCHOBaHUsI TPeKpaIeHHs TPOU3BOJICTBA I10 JICNTY, BXOASAIINE BO BTOPYIO
TPyYIIY, 03HAYAIOT, YTO CYACOHBII MPOIIECC IO eIy BO3HHUK IIPABOMEPHO, HO
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B XOjie pa3dMparesbCTBa Jea 3aMHTEPECOBAHHBIE JIMIA OTKAa3aJIiCh OT Cy-
JIeOHOM 3alUThl CBOMX IIPaB MyTEM COBEPLICHHS PacHOPSIUTENBHBIX Jeii-
CTBHH, HAITPaBJICHHBIX Ha NPEKpalleHNe ITPpoIlecca: UCTell 0TKa3ajIcs OT UCKa
WJIN CTOPOHBI 3aKJIFOYHIM MUPOBOE COTJIAILICHHUE .

JlaHHBIE pacHOpsAUTENbHbBIE IEHCTBHUS BIEKYT IPABOBBIE MOCIENCTBHS
JIMIIb B TOM Clly4yae, €CJI OHW OyayT NPHHSATHI U YTBEPXKAEHBI CYI0M, TaK
Kak CyJ He IPUHUMAET OTKa3a UCTIa OT UCKa, HEe YTBEP)KJaeT MUPOBOTO CO-
IJIaIIeHHs] CTOPOH, €CJIH 3TH ICHCTBUS IPOTUBOPEYAT 3aKOHY MJIH HapyIIaroT
YbU-THO0 MpaBa U OXpaHseMbIe 3aKOHOM rHTepech! (cT. 61 I'TIK).

[Ipoxypop, rocyaapcTBeHHBIE OpTraHbl, IOPUIMYECKUE JIMIA U Tpaxia-
He, OT cCOOCTBEHHOTO MMEHH 3allIMIIAIOIINE B IPOIECCe MMpaBa APYTUX JIHII,
MOTYT OTKa3aThCsl OT MOJaHHOrO UMu 3asiBienus (ct. 84, 88 I'TIK). Oanako
9TO HE JIMIIAET JIMIIO, B MHTEPECaX KOTOPOTro OBbIIIO BO30YXK/IEHO JIEIO, TpaBa
TpeGoBaTh paCCMOTPEHHMS JIeNa 10 CyIecTBY. Eciu jxe 1o momoOHbIM Jenam
OTKa3 OT MCKa, NPEIbSIBICHHOIO B €ro MHTEpecax, 3asBisieT caMo YIIpaBo-
MOYEHHOE JINIIO, Cy/ IPUHUMAET OTKa3 OT UCKa U MPEKPaIIaeT POU3BOICTBO
TI0 ey IpY HaJIWYHUHU YCIIOBUH, IpeycMOTpeHHBIX 4. 4 ct. 61 I'TIK.

Otka3 OT WCKa B ONpENETIeHHON YacTd, OTKa3 OT OJHOTO M3 HECKOJIBKUX
3asIBJICHHBIX TPEOOBaHMi, OTKa3 OT CBOETO HCKa OIHOTO M3 COMCTIIOB, OTKa3
OT BCTPEYHOT'O NCKA BIIEKYT MPEKpaleHne POM3BOICTBA O JIETY TOJIHKO B COOT-
BETCTBYIOIIEH YacTH, OIHAKO PACCMOTPEHHE JIeia B OCTAILHOM HPOJIOKAETCS.

B coorBerctBum ¢ n. 3 u. 1 ct. 164 I'TIK npekpamaercs mpoU3BOACTBO
B CJIydasiX NMPUHSITHS CYJIOM OTKa3a OT aJoObl IO JAejaM, BO3HHKAIOUINM
13 aJIMUHUACTPATUBHO-TIPABOBBIX OTHOIIEHUH, a TaKKe OTKa3a OT 3asBJICHUS
IO 1enaM 0co0OTo PON3BOICTBA.

OcHOBaHUsI ITPEKpaIEHHs POU3BOJICTBA IO JEIY, BXOJSIINE B TPETHIO
TPyIILy, O3HAYAIOT, YTO CYyIeOHBIN Mpolecc IO ey BO3HHK NPaBOMEPHO,
HO JajbHellnee pacCMOTpEHHE Jiella HEBO3MOXKHO B CBSI3M CO CMEPTBIO
TpaKAaHNHA WM JHMKBUJAUEH IOPUANYECKOrO JIMIA, SBISBIIMMUCS CTO-
poHo#i o aemny. [Ipon3BoacTBO MO TakoMy JeNy MpeKpariaercs, eciay npa-
Ba M O0SI3aHHOCTH yKa3aHHBIX JIMI] HE MEPEXOIAT K UX MPaBONPEeMHHUKAM.
Tak, mociie cMepTH OJJHOTO M3 CYINPYTOB, SIBJSIBIIETOCS CTOPOHOH IO ey
0 pacTop>XeHUH Opaxa, IPOU3BOJCTBO MO HEMY MPEKPAIIAETCs, IIOCKOIbKY
OpauHO-CeMelHbIe OTHOLICHHS HOCAT TMYHBIN Xapaktep (1. 19 nocraHoBme-
nust [Inenyma Bepxosroro Cyna Pecnyonuku benapycs ot 22 mronst 2000 .
Ne 5 «O mpakTHKe MpUMEHEHHS CylaMH 3aKOHOAATEIhCTBA IIPH paccMOTpe-
HHH JIe]1 O PACTOPIKSHHHU Opaka»).

B ToMm ciyuae, ecnu mocie cMEpTH I'paKIaHHMHA WIM PEOpraHU3aInu
IOPUIMYECKOTO JIMIIA UX MECTO B MPOLECCE MOTYT 3aHAThH NPaBONPEEMHH-
KH, TPOU3BOJCTBO TI0 JIeNTy He MpeKpanaercs, a npuocranasiusaercs (m. 1
4. 1 ct. 160 I'TIK).
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Hanwaue mo0oro U3 oCHOBaHMIA, yka3aHHKIX B ¢T. 164 I'TIK, o0s3biBacT
CyJl IPEKPaTUTh POM3BOICTBO T10 JIETY 10 COOCTBEHHON MHUIMATHBE J1aXKe
IIPU OTCYTCTBHU COOTBETCTBYIOIIMX XOJATaiCTB IOPUIMYECKH 3aUHTEPECcO-
BaHHBIX B MCXOJe Jesia Jull. Eciu cyq mpu Halmuuy JaHHBIX 00CTOSATEIHCTB
PacCMOTPUT JI€TI0 IO CYIIECTBY, PEIICHHE TTOJUIEKUT OTMEHE KacCal[HOHHON
WM HaJI30PHOM MHCTAHIUEH.

[pekparienue Mpou3BOICTBA MO JIETy BO3MOXKHO TOJIBKO B CTaJIH Cy/1e0-
Horo pasbuparenbcta (. 26 mocranosnenus [Inenyma BepxosHoro Cyna
Pecnyonmuxu benapycs ot 26 uronst 2001 1. Ne 7 «O npumeneHnn HopM ['pax-
JTAHCKOT'O ITPOIIECCYaIbHOTO KO/IeKCa ITPY paCCMOTPEHHH JIeN B CyJe ITepBOH
HHCTaHIMI») U 0OPMILSIETCS OTIPE/ICICHUEM Cy/ia, B KOTOPOM yKa3bIBAeTCs
COOTBETCTBYIOIIlEE OCHOBaHME MpeKpalleHus. Ecian mponu3BoacTBO 110 Jemy
MIPEKPAIIEHO BBHUIY €r0 HENOJBEJOMCTBEHHOCTH CYIY, TO B ONpenesIeHHH
YKa3bIBaeTCs, B KaKOW IOPUCIVKIIMOHHBIA OpraH 3anHTEPECOBAHHOE JIHIIO
JIOJDKHO OOpaTHTHCS 32 3aIUTON CBOMX ITPaB.

B ciydae mpekpaineHuss POM3BOACTBA MO ey MOBTOPHOE oOpaiieHne
B Cy/I IO CIIOPY MEX/y TEMH K€ CTOPOHAMH, O TOM K€ MIPEIMETE 1 MO TEM HKe
OCHOBaHUsM He gomyckaercst (4. 2 ct. 164 I'TIK). OnpezeneHre o npeKparieHun
TIPOU3BO/ICTBA IO JIEITY B CYJIE IIEPBOI HHCTAHIIMA MOYKET OBITH BBIHECEHO JIMIIIb
B cyeOHOM pasOuparenscTBe. Ha maHHOE orpeneneHne cyja MoXeT ObITh 110-
JlaHa YacTHasl skanioba MM TpuHeceH JacTHbIA nporect (ct. 167 I'TIK).

21.2. OcTaBsieHMe 3asiBJIeHMsI 0e3 paccMOTpeHs

OcragsJjieHue 3asBJjeHUs 0e3 paccMoTpenusi — popmMa OKOHYAHUS Jesi-
TENIbHOCTH CY/Ia IO PACCMOTPEHHIO JieNia 6e3 BHIHECEHHUS PEIICHHS 10 CyIIle-
CTBY CIIOpa BCJIEICTBUE BBIABICHUS CYIOM O0CTOSTENLCTB, CBU/IETEILCTBYO-
HIMX O HECOOJFONICHUH UCTIIOM (3asIBUTENIEM) YCTAHOBICHHOTO 3aKOHOM TPO-
[ECCYabHOTO MOPSIKA PeaTn3aluy NpaBa Ha CyJeOHYIO 3alIUTYy.

B cootBerctBum co cr. 165 I'TIK cyn ocmasnsiem 3asenenue de3 paccmo-
mpenusi, eCITU:

3aMHTEPECOBAHHBIM JIMIIOM, OOPATHBIINMCS B Cyl, HE COONIONCH ycTa-
HOBJIEHHBIH aKTaMU 3aKOHOIATENLCTBA JIIsSI JAHHON KaTerOpUH JENT TOPSI0K
MPeBAPUTEIBHOTO BHECYICOHOTO pa3pellcHUs Jena,;

3asBJICHUE TTOJ]AHO HENEeCOCOOHBIM JIUIIOM;

3asBJICHUE OT UMEHH 3aHHTEPECOBAHHOT'O JIMIIA TIOJ]AHO JIUI[OM, HE UMEO-
UM [TOJTHOMOYMI Ha €T0 MOJNUCAHUE WU TIPEIbABIICHHE;

3asBJICHUE B HHTEPECaX JEECIOCOOHOT0 IpaX JaHUHA HITH FOPUITHYECKOTO
JIMIIA HETOCYIaPCTBEHHON (POPMBI COOCTBEHHOCTH MOAAHO TOCYIAPCTBEHHbI-
MH OpraHaMi, HHBIMH IOPUANYECKUMH JIUI[AMU WU TpaXkaaHaMu 6e3 cora-
CHISI 9TOTO TPAKIaHWHA UITH FOPHIMYECKOTO JIUIIA,
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CIOp MEXIY TEMH K€ CTOPOHAMH, O TOM e IPEJMETE 1 10 TEM K€ OCHO-
BaHMSIM HaXOAUTCS HA PACCMOTPEHUH B TOM K€ WIIM JIPYTOM CY/IE;

UCTell, HaJIeKalM 00pa3oM M3BELICHHBIH O BpEMEHU U MECTe Cyned-
HOTO 3acelaHus, He SBWICS Oe3 yBaXKHTENBHBIX INPHYHMH 10 BBI3OBY Cy/a
700 HE YBEJOMUJI CY/l O HAJIMYMH YBKUTEIBHBIX IIPHUUH HESIBKU U HET €10
MIMCEMEHHOTO 3asBJIEHUsI O pa30MparesbCTBE JieNia B €ro OTCYTCTBHUE, a OT-
BETUYMK He TpeOyeT pa3dupaTeIbCTBa Jiena 1o CYIIeCTBY;

UCTeI] TI0 JIeNTy O PacCTOp )KeHHH Opaka, HaJuIe)KaluM o0pa3oM M3BEIleH-
HBII O BPEMEHHU U MecTe Cy/eOHOro 3acefaHus, He SBUIICS 0e3 YBaKUTEIb-
HBIX TIPUYHMH TI0 BBI30BY Cy/la MO0 HE YBEIOMHMII CY/] O HATMUMH YBAKUTEIb-
HBIX PUYHMH HESIBKH U OT HETO HE MOCTYINIIO IPOCKOBI 0 pa3OHparenbcTBe
Jienia B €ro OTCYTCTBHE;

CTOpPOHBI, HE MTPOCHBIINE O Pa30MpaTeNIbCTBE Jeia B UX OTCYTCTBHE, HE
SIBUJIMCH B CY/I ITO TOBTOPHOMY BEI30BY;

3asBUTEJb HE SBWICS 0€3 YBOKHUTENBHBIX IPUYMH HA PACCMOTPEHHE CY-
JIOM JIeJia B IOpsiJIKe 0co00TO MTPOU3BOJICTBA,

BO BpeMs pa3OuparenbeTBa fiesia, BOSHUKIIETO M3 aJMHHUCTPATHBHO-
NIPAaBOBBIX OTHOIIEHMH, WJM Jiela 0co0Oro MPOW3BOJCTBA BO3HHK CIIOP
0 IpaBe, NO/IBEIOMCTBEHHBIN Cyay;

CTOpPOHBI, HE 0CBOOOK/ICHHBIE OT YIIIATHI CyNeOHBIX U3/IEPIKEK, B CIIydae
HEOOXOIMMOCTH Ha3HAYECHUS IKCIIEPTH3HI OTKA3bIBAIOTCS OT YIJIAaThl U3/Iep-
KEK TI0 €€ IIPOBEICHHIO.

Bce ykasaHHBIE B 3aKOHE OCHOBaHHMSI OCTaBJIEHHs 3asiBieHHs Oe3 pac-
CMOTpEHHUSI MOKHO YCJIOBHO PAa3JIeNITh Ha TpH rpynnsl. K nepsoi epynne
OCHOBaHHH OTHOCSTCSI 0OCTOSITENIECTBA, CBUIETENBCTBYOIIHE O HECOOIIoze-
HHUH UCTIOM (3asBUTENIEM) YCTAHOBICHHOTO 3aKOHOM MOPS/IKA Peanu3anun
npaBa Ha obparienue B ¢y (. 1-4, 6 u. 1 ct. 165 I'TIK). JlaHHbIe OCHOBaHUS
TI0 CBOEMY COJIEp’KaHMIO COBMAAAIOT C OCHOBAaHUSIMH OTKa3a B BO30YXIEHUU
MPOW3BOJICTBA TIO JIETY B CBS3M C HAJHYHEM K 3TOMY NpensTcTBuil (m. 2—6
ct. 246 T'TIK). Cyne6Hblii iporiecc Mo Jeqy BO3HHK HEIPABOMEPHO, TaK Kak
CyIbsl IPU BO30Y>KIEHUH MPOU3BOICTBA T10 JETy JAOMYCTWI OMMOKY — IpH-
HSUT 3asBJIEHUE TPH HaJWYMMA K 3TOMY MpPENSTCTBUH, IPELyCMOTPEHHBIX
3akoHOM. OcTaBisisl 3asBiieHHE 0€3 pacCMOTPEHHs 110 OHOMY M3 JIaHHBIX
OCHOBaHHM, Cy/l HCIPABIISIET OMHMOKY, JONMYIIEHHYIO UM IIPU BO30YXIECHUU
TPaKAaHCKOTO Jiera.

Ko emopoti epynne ocHOBaHMI OcCTaBlIeHUs 3asiBJICHUsS Oe3 paccMoTpe-
HUSI OTHOCSTCS CIIy4ad HESBKU B CyAeOHOe 3acenaHue 0e3 yBaKHTEIbHBIX
MPUYKH UCTHA (3asBUTEINS) UM CTOPOH IO BBI3OBY Cy/a JHOO HEH3BEIICHUES
Cyla 0 HAJTMYUH YB)KUTEIbHBIX MPUYMH HESIBKH, T. €. HEBBIITOJHEHHE CTO-
pOHaMU CBOMX MPOLIECCYaTIbHBIX 00s13aHHOCTEH, BO3JIOKEHHBIX Ha HUX 3aKO0-
HoM. OcraBiieHue 3asiBJICHUS 0€3 PACCMOTPEHHUS B TAaKHX CITydasX SIBISIETCS
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NPUMEHEHHEM CYZIOM K CTOPOHAM Mep MPOLECCyallbHOW OTBETCTBEHHOCTH,
CaHKIeH 3a HEBBIMOJIHEHUE MPOIECCYaIbHBIX 00S3aHHOCTEH.

ITo 1aHHOMY OCHOBAHHUIO 3asIBJICHHE MOXET OBITh OCTABJICHO CYIOM 0e3
pPaccMOTpPEHHUS TIPH OJHOBPEMEHHOM HAJHWYHHM HECKOJBKUX ycioBuid (m. 7
4. 1 ctr. 165 I'TIK):

ucrel (3asBUTENb) HAIEKAIMM 00pa30M U3BEIICH O MECTE M BPEMEHH
CITyUIAHUS JeTa;

HCTeIl He SBUJICS TIO BBI3OBY Cyla 0e3 YBaXKUTENBHBIX NPHYHMH JTHOO He
YBEIOMUII CY/l O HAJTMYHMHU YBKUTEIHBIX IPHYHH HESIBKY,;

OTCYTCTBYeT MHCbMEHHOE 3asBJICHHE HCTHIA O pa30uparenbCTBE Jnena
B €r0 OTCYTCTBHE;

OTBETYHK He TpeOyeT pa3bupaTenbcTBa Jena o CymecTBy.

[Tpu otcyTCcTBHM XOTS OBI OJHOTO U3 YKA3aHHBIX YCJIOBHH CyIl HE BIIPaBe
OCTaBHTb 3asBICHHUE O€3 PACCMOTPEHHUS, & JIOJDKCH B 3aBUCHMOCTH OT UMEIO-
HIUXCS 00CTOSITENICTB OTIOKUTH Pa3OUpPATENIbCTBO JIeNia UM PACCMOTPETh
€ro o CyIIEeCTBY.

B mpemvio epynny ocCHOBaHHUIT OCTABICHHUS 3asIBJICHUS 0€3 pACCMOTPEHHUS
BXOJIAT 0OCTOATENHCTBA, CBUACTEIBCTBYIOIINE O HEBO3MOXKHOCTH pa3peliie-
HHS JieJIa B paMKaX TOTO BUJIa CY/IONPOU3BO/ICTBA, B KOTOPOM OHO PACCMATpH-
Baercs. Eciu npu paccMoTpeHuu Jiena B Mopsiike 0co00ro MPOU3BOCTBA HIIH
MPOW3BOJICTBA MO JiefiaM, BOSHUKAIOIIUM M3 aJIMHHHCTPATHBHO-TPABOBBIX
OTHOIICHUI, BO3HHK CIIOp O MpaBe, MOABEIOMCTBEHHBIN CY/Y, CYbs OCTaB-
JsIeT 3asBieHHE 0e3 PACCMOTPEHUS] M Pa3bsCHIET 3aMHTEPECOBAHHBIM JIU-
[[aM, YTO OHHU BIIPaBe MPEABSIBUTH UCK B MOPSJIKE HCKOBOTO MPOU3BOJCTBA.
BO3HUKHOBEHHE CIIOPA B paMKaX MPUKA3HOTO MPOM3BOJICTBA BICYET OTMEHY
cynbeii onpenenenus o cyaeouom npukase (4. 4 cr. 398 I'TIK).

B ciydae ocrapiieHus 3asBICHUs 6€3 pACCMOTPEHUS CY/l BRIHOCHT OTpeie-
JICHHE, B KOTOPOM YKa3bIBAIOTCSI 0OCTOATENBCTBA, IPEIISITCTBYIONIHE PACCMO-
TPEHHIO JIeNa [0 CYLIECTBY, U Pa3bsCHIETCS, KAKUM 00pa3oM 3auHTepeCcOBaH-
HOE JTUIIO UX MOXET yCTpaHuTh. Ha 1aHHOe ompeseneHue cyaa MOKeT ObITh
MOJIaHa YacTHas Kanoba WM MPUHECEH YacTHbIH npotect cT. 167 T'TIK).

IMocne ycTpaHeHUs YCIOBHMA, TOCTY)KUBIIMX OCHOBaHUEM JUISl OCTaBIIe-
HUS 3asBICHHS 03 PaCCMOTPEHHs, 3aMHTEPECOBAHHOE JIMIO BIIPAaBE BHOBb
00paTuThCs B CY/ ¢ 3asBIIeHHEM B 00meM mopsiake (4. 2 ct. 165 I'TIK).

Cremyer NOA4epKHY Th, YTO MTPEKpallleHHE TPOU3BOICTBA MO ISy U OCTaB-
JIeHHE 3asiBJICHHs Oe3 PacCCMOTPEHHUSI MOTYT OBITh OCYIIECTBIICHBI HA JIFOOOI
CTaJMK TPKAAHCKOTO Mpoliecca — KaKk B CyAe MEPBOA MHCTAHIMH, TaK H
B KaCCallMOHHOM U HaJI30pHOM Mpou3Bo/cTBaxX. [IpekpalieHue mporu3BoICTBa
WITH OCTABJICHUE 3asBIICHUS 0e3 PACCMOTPEHHsI KaCCAIIMOHHON WITH HA30p-
HOI MHCTAHIMSMH OCYIIECTBIISICTCS ¢ OHOBPEMEHHON OTMEHOM PEIICHHSI 110
JIeTTy, HEMPABOMEPHO MOCTAHOBICHHOTO CYAIOM MEPBOW HHCTAHIINH.
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